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THE  SHERIFF  COURTS. 


The  History  and  Present  Constitution  of  the  Sheriff  Courts  of  Scotr 
land.  By  Robert  Robertson^  Esq.^  Advocate,  Sheriff-sub- 
stitute of  the  County  of  Stirling, 

{Continued  from  page  587,  Vol.  VIL) 

Mb  Robertson,  in  the  historical  sketch  which  forms  the  first  part 
of  his  pamphlet,^  sets  forth  the  various  statutes  which,  subsequent 
to  the  Jurisdiction  Act,  have  defined  the  position  and  prescribed 
the  duties  of  the  Sheriffs  and  their  Substitutes.     The  enumeration 

^  An  answer  to  criticisms  on  Mr  Itobertson's  history  in  onr  last  number, 
appeauned  in  the  Stirling  Observer,  10th  December  186S,  which  has  been  printed 
separately,  with  large  additions,  and  circulated  by  Mr  Robertson,  in  such  a 
manner  as  to  justify  the  inference  that  he  is  the  writer  of  the  original  article. 
The  style  of  this  reply  is  so  utterly  unbecoming,  that  we  leave  it,  without  fur- 
ther remark,  to  the  certain  condemnation  of  all  who  may  happen  to  read  it. 
But  we  haye  a  word  to  say  of  its  unfairness.  We  had  attributed  to  Mr  Robertson 
at  least  two  historical  errors :  1.  In  denying  that  the  Sheriff  is  a  royal- depute ; 
and  2.  In  denying  that  that  he  is  the  true  representative  of  the  old  Sheriff, 
or  vicecomes.  Now,  any  contradiction  of  our  views  should  certainly  have  re- 
ferred to,  and,  if  possible,  refuted  the  authorities  by  which  we  supported  them ; 
t.«.,  Enskine  and  Sir  Islay  Gampbdl,  whose  words  we  again  quote  :  *  The  officer 
denominated  Sheriff -depute,  in  the  jurisdiction  Act,  continues  in  effect  to  hold 
the  same  situation  which  the  Sheriff  occupied  under  the  Scottish  monarchy. 
He  is  now,  as  the  Sheriff  was  then,  an  immediate  deputy  of  the  king.'  The 
reply  in  question,  however,  scouts  this  idea,  as  if  it  were  an  unfounded  *  pre- 
tension' of  our  own,  without  once  alluding  to  those  distinguished  lawyers  on 
whose  authority — ^as  against  the  violent  assertion  of  Mr  Robert  Robertson — we 
were  and  are  content  to  rely.  The  repetition  of  blunders,  without  any  attempt 
to  justify  them,  even  though  enlivened  by  vehement  abuse  of  your  opponent, 
is  not  a  style  of  controversy  either  very  seemly  in  itself,  or  very  well  calculated 
to  serve  '  the  single  object  of  bringing  out  truth.' 
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of  the  statutes  is  accurate  enough,  but  a  gloss  is  thrown  over  the 
whole  narration ;  and  it  concludes  with  blunders  which  do  credit 
even  to  Mr  Robertson's  imagination.  The  story  of  the  statutes  may 
be  told,  without  any  gloss^  very  shortly.  By  the  Jurisdiction  Act, 
Sheriffs  were  required  to  reside  four  months  in  their  counties. 
During  their  absence  the  formal  business  of  the  Court  was  dis- 
charged by  resident  Substitutes.  As  the  legal  necessities  of  the 
country  increased  with  her  increasing  wealth  and  prosperity,  the 
judicial  work  which  devolved  on  these  Substitutes  grew  in  extent 
and  importance.  Accordingly,  in  1826,  a  statute  was  passed,  re- 
quiring that  such  assurance  of  legal  knowledge  as  is  afforded  by  a 
man  being  an  advocate,  or  a  writer  to  the  Signet,  or  a  solicitor  be- 
fore the  Supreme  Courts,  or  a  country  practitioner  of  three  years* 
standing,  should  be  an  indispensable  qualification  for  the  office  of 
Sheriff-substitute;  and  in  order  to  ensure  the  existence  of  such 
qualification,  the  consent  of  the  Lord  President  and  the  Lord 
Justice-Clerk  was  required  to  the  appointment  of  any  Substitute 
by  the  Sheriff.  From  the  first,  however,  most  of  the  Sheriffs  evaded 
the  requisition  of  four  months'  residence ;  t^hile  others,  again,  erred 
on  the  side  of  extreme  obedience,  and  never  left  their  comities  at  all. 
This  latter  irregularity  proved,  in  the  opinion  of  competent  judges, 
very  much  the  worse  of  the  two.  Sir  Islay  Campbell — one  of  the 
most  eminent  men  who  ever  sat  on  the  Scotch  Bench— entertained, 
and  often  expressed,  a  strong  conviction  of  the  mischief  arising  from 
the  system  of  *  country-gentlemen  Sheriffs.'  Lord  Cockbum  was 
wont  to  declare,  with  his  characteristic  force  of  expression,  that 
'  their  heads  became  filled  with  prejudices,  and  emptied  of  law.' 

Say  the  Commissioners  of  1818 :  *  By  the  29th  section  of  the 
Jurisdiction  Act,  it  was  provided  that  the  Sheriffs-depute  should 
be  resident  within  their  several  counties  for  four  months  in  every 
year.  We  think  it  necessary  to  explain,  that  a  considerable  relaxa- 
tion has  taken  place  in  the  observance  of  the  rule  thus  laid  down  ; 
and  that  in  the  greatest  number  of  cases,  the  Sheriffs-depute  are 
now  in  use,  without  adhering  to  the  exact  period  specified  in  the 
Act,  to  visit  their  jurisdictions  at  such  times  and  for  such  continu- 
ance, as  they  in  their  discretion  think  necessary  in  the  circumstances 
of  each  sheriffdom.' 

The  Commissioners,  however,  did  not  consider  this  deviation 
from  the  exact  statutory  requirement  as  at  all  blameworthy,  or  as 
arising  from  any  other  motive  than  an  anxious  desire  on  the  part 
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of  the  Sheriffs-depute  to  adopt  ^rhatever  course  might  most  conduce 
to  the  efficient  discharge  of  their  duties.  On  the  contrary,  they 
express  their  opinion  that  the  Sherifis-depute  'ought  always  to  be 
chosen  out  of  those  members  of  the  Faculty  of  Advocates  who  are 
io  constant  attendance  in  the  Supreme  Courts  of  law,  and  must,  on 
this  account^  have  their  residence  in  Edinburgh/  Similar  views 
were  enforced  by  the  Commissioners  of  1834 ;  and  so  strongly  did 
experience  teach  their  correctness,  that  a  statute  making  attendance 
zt  the  sittings  of  the  Supreme  Courts  compulsory  on  the  Sherifis- 
depute,  was  passed  by  Lord  Advocate  Murray  in  1838. 

This  statute  is  regarded  by  Mr  Kobertson  as  the  Magna  Charta 
of  Sheriff-substitutes;  and  it  may  be  well,  therefore,  to  see  what  it 
actually  did.  It  enacts  that  the  Sheriffs  (with  the  exception  of  the 
Sheri&  of  Edinburgh  and  Lanark)'  shall  be  in  habitual  attendance 
on  the  Court  of  Session ;  and  instead  of  residing  in  their  counties 
for  four  months,  they  are  required  to  hold  eight  courts  during  the 
vear,  and  also  to '  attend  personally  within  their  sheriffdoms  upon 
all  necessary  and  proper  occasions.'  It  enacts  that  the  Sheriff-sub- 
stitutes shall  not  be  absent  from  their  jurisdiction  for  more  than 
six  weeks  during  the  year,  or  for  more  than  two  weeks  at  any  one 
time ;  it  requires  the  same  consent  from  the  heads  of  the  Court  for 
the  removal  of  that  officer  by  the  Sheriff,  as  were  before  required 
for  his  appointment ;  and  it  provides  that  on  the  death  or  resig- 
nation of  the  Sheriff,  the  Sheriff-substitute  shall  continue  in  office 
without  the  necessity  of  any  appointment  from  his  successor. 
Lastly,  the  statute  of  1853  requires  the  Sheriffs  to  hold  only  four 
— in  some  counties  three — sittings  during  the  year.  This  provision 
is  apparently  a  relaxation  of  the  statute  of  1838,  but  it  is  not  so  in 
reality ;  for  the  '  sittings'  here  required  may,  and  generally  do, 
embrace  several  of  the  ^  ordinary  Courts'  required  by  that  statute ; 
and  besides,  must  take  place  at  intervals  of  not  less  than  six  weeks. 
Now,  these  are  the  sole  provisions  of  the  Legislature  since  the 
Jurisdiction  Act,  which  have  introduced  any  change  in  the  relative 
positions  of  Sheriffii  and  their  Substitutes ;  and  it  cannot  be  denied, 
that  from  these  Mr  Bobertson  has  contrived  to  deduce  corollaries 
of  the  most  startling  kind. 

Mr  Robertson  assures  his  readers,  that  the  Sheriff-substitute  is  no 
more  the  Substitute  of  the  Sheriff  than  ^the  Justice-Clerk  is  the 
derk  of  the  Jastice*General ;'  and  that  he  is  as  truly  independent  of 
^  ifyinfakinmg  in  this  point  the  provisions  of  8  Geo.  IV.  c.  49. 
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his  superior,  as  ^  the  Master  of  the  Bolls  is  of  the  Lord  Chancellor.' 
He  woald  have  done  well  had  he  rememhered  Dogberry's  caution 
against  comparisons.  In  what  respect  is  the  Master  of  the  Bolls 
subject  to  the  Chancellor!  His  judgments  are  reviewed  by  the 
Chancellor,  but  that  is  alL  Still  more  unfortunate  is  the  com- 
parison taken  from  our  own  Courts.  Does  the  Justice-General 
appoint  the  Justice-Clerk  ?  Can  he  dismiss  him  t  Does  he  even 
review  his  judgments  t  These  things  are  trifles ;  but,  like  straws, 
thej  indicate  the  direction  of  the  flerj  blasts  of  Mr  Bobertson's  in- 
jured self-importance.  But  in  the  following  statement  he  gets 
beyond  all  bounds.  ^  The  ordinary  Sheriff  Court,'  he  says,  *  is  now 
the  Court  of  the  Sheriff-substitute  alone ;  the  Sheriff-depute  cannot 
act  in  the  ordinary  Court  (beyond  pronouncing  a  decree  in  ab- 
sence) to  any  effect  or  purpose  whatever.'  Now,  it  is  to  be  observed 
that  Mr  Bobertson  does  not  put  his  case  that  the  Sheriff  does  not 
generally  act  in  the  ordinary  Court,  or  even  that  as  a  matter  of 
practice  he  never  does  so,  but  that  he  cannot  do  so, — that  such 
action  on  his  part  would  be  illegal.  This  position  runs  through  his 
whole  pamphlet,  and,  that  there  may  be  no  mistake  about  the 
matter,  we  will  quote  other  passages  to  the  same  effect.  Thus,  a 
few  lines  farther  on,  he  says,  *  The  public,  in  every  case  where  an 
appeal  is  competent  in  the  Sheriff  Court,  is  now  entitled  to  have 
the  decision  of  two  distinct  judges ;  and  till  a  judgment  is  pronounced 
by  the  Substitute,  an  interlocutor  by  the  Depute  is  ineompetentJ 
In  another  place,  Mr  Bobertson  tells  us  that  he  has  been  very 
precise  and  special  in  the  information  he  has  condescended  to  be- 
stow on  the  ignorance  of  the  world,  because  he  found  that  incorrect 
statements  had  been  circulated  in  regard  to  the  position  of  the 
Sheriff-substitute.  Among  these  was  the  statement,  'that  the 
Sheriff-substitute  had  no  separate  existence  from  the  Sheriff-depute, 
who  could,  if  he  thought  fit,  betake  himself  to  his  county,  replace 
himself  in  the  chair  both  of  the  ordinary  and  Small  Debt  Courts, 
and  still  discharge  every  duty  and  function  of  tlie  office.  To 
these  statements  I  at  once  replied,  that  the  Sheriff- depute  could 
do  nothing  of  the  kind ;  that  he  had  by  statute  ceased  to  be  the 
resident  judge  of  the  sheriffdom  ;  that  he  was  now  an  intermediate 
appeal  judge  merely.'  We  cannot  but  admire  Mr  Bobertson's 
promptitude  and  self-reliance — '  I  at  once  replied' — but  it  is  to  be  re- 
gretted that  such  admirable  qualities  should  have  led  him  into  error 
so  gross.    There  can  be  no  room,  however,  for  the  excuse  of  having 
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been  led  astray  by  noble  impetuosity ;  for  in  this  small  pamphlet 
we  have  the  same  error  repeated  in  almost  every  page.  The 
words  of  the  Act  of  1838,  which  allows  the  Sheriff*- substitute 
lengthened  leave  of  absence,  with  ^  the  consent,  in  writing,  of  the 
Sheriff  of  the  county  for  the  time  being,  who  shall  be  bound,  in  the 
event  of  giving  such  consent,  either  to  attend  personally  during  Hie 
abance  of  such  Substititte^  or  to  appoint  another  fit  person  as  Sub- 
stitate  to  act  in  his  stead,'  might  have  suggested  to  Mr  Robertson 
some  doubts  of  his  theory.  Instead  of  that,  however,  they  elicit 
the  following  comment : — *  Unfortunately,  this  considerate  provi- 
sion, so  far  as  regards  the  personal  attendance  of  the  Sheriff-depute, 
which  in  the  earlier  days  of  the  office  would  have  been  most 
valaable,  cannot  now  be  carried  out,  and  for  this  plain  reason,  that 
the  SherifiT-depute,  being  by  statute  merely  an  intermediate  judge 
of  appeal,  in  so  far  as  regards  the  highest  class  of  cases  of  his 
Court  (the  ordinary  action  roll),  can  do  nothing  as  to  these  in  the 
first  instance ;  for,  until  a  deliverance  has  been  given  by  the  Sheriff- 
substitute,  his  interference  is  illegal  and  incompetent.^  These 
passages  bring  out,  we  think,  with  sufficient  clearness  the  position 
which  Mr  liobertson  maintains;  and  the  ignorant  MJP.'s.,  and 
*  otherwise  well-informed  persons,'  whom  he  has  so  kindly  under- 
taken  to  enlighten,  will  be  somewhat  astonished  to  hear  that  this 
position  is  utterly  erroneous. 

That  the  Sheriff^,  as  an  appeal  judge,  discharges  his  most  usual 
and  most  important  judicial  functions,  is  perfectly  true.  But  that 
is  not  the  question  which  Mr  Robertson  has  raised.  He  has 
asserted  distinctly  that  the  Sheriff  can  discharge  no  other  functions 
— that  as  a  judge  in  the  first  instance,  his  action  is  incompetent; 
and  in  asserting  this,  Mr  Bobertson  has  given  to  the  world  a  state- 
ment which  is  absolutely  the  reverse  of  truth.  A  Sheriff  has  pre- 
cisely the  same  powers  in  this  matter  at  the  present  day  as  he  has 
had  at  any  given  time  since  the  Jurisdiction  Act  became  law.  Did 
Mr  Robertson  ever  read  sec.  46  of  16  &  17  Vict.,  c.  80,  enacting 
that  the  Sheriff,  on  his  small  debt  circuit,  shall,  in  addition  to 
holding  the  Small  Debt  Court,  *  despatch  as  much  of  the  ordinary 
business  as  may  be  ready  for  adjudication!'  And  if  he  has,  we 
wonder  greatly  what  he  considers  the  words  ^  ordinary  business'  to 
mean— or,  indeed,  how  he  construes  the  section  at  all.  The  Sheriff 
is  therein  required  to  hold  his  sittings  '  for  the  discharge  of  the 
jadicial  business  of  the  county/-— without  one  word  limiting  the 
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business  to  appeal  casesyand  ^such  sittings  are  to  continue  until 
the  causes  ready  for  trial  or  hearing,  when  such  sittings  commence^ 
be  disposed  of.'  Now,  though  this  phraseology  is  not  very  felicitous, 
it  plainly  means,  and  has  been  in  practice  interpreted  aa  meaning, 
that  appeals,  hearings  on  closed  records  and  on  concluded  proofs, 
closing  records,  taking  proofs,  and  motions  of  all  kinds,  come  before 
the  Sheriff  at  these  sittings.  But  confident  assertion  is  never 
wanting  to  Mr  Robertson.  In  direct  contradiction  at  once  to. 
the  language  of  statutes  and  the  facts  of  practice,  he  maintains 
that  the  Jurisdiction  Act  provided  for  one  resident  judge  alone ; 
that  the  system  of  two  judges,  with  an  appeal  from  the  inferior  to 
the  superior,  is  of  ^  comparatively  modern  introduction ;'  and  that 
the  statute  of  1838  made  the  superior  an  appeal  judge  only.  He 
is  wrong  upon  all  points.  To  say  that  the  Jurisdiction  Act  enacts, 
that  ^  there  shall  be  in  every  county  a  resident  j^wdge  of  legal  educa- 
tion, and  a  member  of  a  legal  body  of  at  least  three  years'  stand* 
ing,  with  a  substitute  for  the  performance  of  merely  formal  duties ;' 
and  to  describe  the  'judicatories  thus  formed  as  presided  in  by  a 
single  resident  judge  of  legal  education,  but  who  was  only  a  judge 
in  the  first  instance,  and  who  possessed  no  appellate  jurisdiction 
whatever,'  is  to  misrepresent  that  Act  grossly.  The  Act  did  not 
make  him  a  resident  judge — it  only  required  his  residence  for  four 
months :  it  did  give  him  an  appellate  jurisdiction  ;  for  in  virtue  of 
its  provisions  alone  has  he,  firom  that  time  to  this,  exercised  the 
power  of  reviewing  the  judgments,  as  well  as  of  superintending  the 
work,  of  his  Sheriff-substitute.  From  the  very  first,  litigants  were 
in  use  to  resort,  in  the  first  instance,  to  the  Sheriff-substitute — ^partly, 
doubtless,  because  he  was  on  the  spot,  partly  to  secure  despatch, 
and  partly  in  order  to  obtain  a  double  judgment  without  facing  the 
expense  of  the  Court  of  Session.  The  Act  of  1747  most  surely 
conferred  an  appellate  jurisdiction  on  the  Sheriff— a  jurisdiction  of 
which  litigants  more  extensively  availed  themselves,  as  increasing 
prosperity  brought  with  it  multiplied  disputes,  and  so  made  apparent 
the  great  value  of  the  right  of  appeal.  '  With  the  exception  of  a 
few  cases,'  say  the  Commissioners  of  1818, '  when  the  Sheriff-depute 
is  at  all  times  or  chiefly  resident  within  the  sheriffdom,  the  various 
duties  of  the  office  are  in  the  first  instance  exercised,  and  its  imme* 
diate  responsibility  incurred,  by  the  Sheriff-substitute ;  and  different 
parts  of  the  business,  both  ministerial  and  judicial,  are  necessarily, 
on  account  of  the  instant  despatch  which  they  require,  conducted 
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exclasively  by  liim.  In  all  cases  of  judicial  procedure^  however ^  an 
appeal  by  petition  to  the  Sheriff-depute  is  not  only  competent,  but  in 
daily  use.*  And  it  is  curious  to  remark,  that  a  Parliamentary 
Ketam  for  the  three  j^ears  immediately  preceding  1823,  informs 
DS  that  litigants  took  their  cases  before  the  Sheriff-substitate  in 
lie  first  instance — thus  preserving  to  themselves  the  power  of 
appeal — even  in  counties  which  happened  to  be  blessed  with  a 
resident  Sheriff.  The  object  of  the  statute  of  1838  was  to  per- 
fect this  appellate  jurisdiction,  stamped  as  it  was  with  the  ap- 
proval of  experience.  It  appeared  to  the  framers  of  that  Act, 
that  what  should  be  required  from  the  chief  judge  of  the  county 
«'as  judicial  work,  and  not  otiose  residence;  and  further,  that  a  man 
did  not  become  a  better  lawyer  by  degenerating  into  an  ordinary 
Justice  of  the  Peace.  Accordingly,  as  we  have  before  said,  they 
substituted  for  four  months'  compulsory  residence  an  obligation  to 
hold  a  certain  number  of  courts  in  the  year ;  and  they  required  the 
SherifiFto  be  in  regular  attendance  during  the  sitting  of  the  Court 
of  Session — thereby  doing  what  they  could  to  ensure  that  in  the 
discharge  of  his  duties  as  an  appeal  judge,  he  would  have  the  ad- 
Tantage  of  being  familiar  with  the  practice  of  the  Supreme  Courts, 
would  be  kept  up  with  the  latest  aspects  of  the  law,  and  would 
enjoy  the  privilege  of  being  able  to  profit  by  the  advice  of  his  pro- 
fessional brethren.  But  the  statute  made  no  other  or  further  change 
in  his  position.  The  Sheriff  now,  as  before  1838,  can  take  his  seat 
on  the  bench  at  any  time — can  see  how  the  records  are  made  up, 
and  how  the  pleadings  are  carried  on— can  hear  and  decide  cases  in 
the  first  instance.  We  shall  hereafter  show  that  many  good  results 
flow  from  this  double  power,  from  this  combination  of  the  functions 
of  an  original  and  an  appeal  judge.  But  our  present  business  is  to 
express  our  wonder  at  Mr  Robertson's  ignorance  of  these  things. 
It  is  true  that  Sheriffs  do  not  very  frequently  hear  and  decide  cases 
in  the  first  instance.  But  it  is  equally  true  that  they  do  so  in  many 
instances ;  and  that  they  have  it  in  their  power  to  do  so  whenever 
thev  please.  And  it  is  this  last  position  which  Mr  Robertson  has 
denied :  he  has  disputed,  not  the  frequency,  but  the  competency  of 
such  procedure.  Had  he  not  done  so  repeatedly,  as  the  passages 
we  have  quoted  show,  we  should  have  doubted  the  possibility  of  a 
blunder  so  complete.  How  great  soever  the  ignorance  of  history 
and  of  law  which  may  be  reasonably  expected  from  Mr  Robertson, 
it  is  hard  to  credit  him  with  ignorance  of  matters  of  fact  within  the 
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scope  of  his  own  experience ;  and  few  people,  we  believe,  have  better 
reason  to  be  aware  of  the  power  of  the  Sheriff  to  relieve  his  Substi- 
tute of  the  whole  work  of  the  Court,  than  the  Sheriff-substitute  of 
the  Eastern  District  of  Stirlingshire,  when  the  late  Lord  Handyside 
was  Sheriff  of  that  county. 

At  the  beginning  of  his  pamphlet,  Mr  Robertson  states  that  he 
has  published  ^  these  pages  as  the  answers  of  a  witness  in  reply  to 
the  questions  of  an  exanoinator,  to  whom  no  sane  person  would 
venture  to  make  a  statement,  the  accuracy  of  which  could  be  suc- 
cessfully called  in  question  ;*  and  at  the  close  of  it  he  again  assures 
the  accomplished  gentleman  whom  he  addresses,  that  he  has  given 
him  *  a  detail  of  facts,  the  correctness  of  which,  I  believe,  will  not  be 
disputed.'  We  have  certainly  ventured  to  dispute  Mr  Robertson's 
facts,  and  we  are  strangely  mistaken  if  we  have  not  done  so  suc- 
cessfully. And  if  this  be  so,  how  can  we  adequately  condemn  the 
levity  of  this  man  ?  He  writes  with  the  plain  object  of  bringing 
into  disrepute  a  jurisdiction  of  lodg  standing  and  widespread  popu- 
larity, and  of  exalting  his  own  office  upon  its  downfall ;  and  his 
whole  argument  is  based  on  a  total  misrepresentation  of  the  his- 
torical origin  and  present  position  alike  of  the  office  which  he  would 
destroy,  and  of  the  office  which  he  would  raise  up.  We  would  not 
press  against  him  his  own  statement,  that  *  no  sane  person'  could 
be  guilty  of  such  conduct;  but  we  must  at  least  qualify  his 
assertion,  that  he  has  ^  given  the  evidence  of  a  witness,  not  the 
lucubrations  of  a  special  pleader.'  What  the  lucubrations  of  a 
special  pleader  may  be  we  do  not  profess  to  understand  :  but  it  is 
clear  to  us  that  Mr  Robertson  has  pleaded  his  case  with  a  fervour 
which  has  soared  far  beyond  the  region  of  fact ;  and  that  if  he  has 
given  the  evidence  of  a  witness  at  all,  it  has  been  the  evidence  of  a 
witness  very  ignorant,  very  confused,  and  not  very  candid. 

Thus  far  we  have  endeavoured  to  show  that  Mr  Robertson  lias 
no  claim  whatever  to  be  heard  on  this  subject,  at  once  fix>m  iiis 
want  of  knowledge  and  his  want  of  temper.  But  the  subject  itself 
is  one  of  much  importance,  and  deserves  discussion,  altogether  irre- 
spective of  this  writer's  errors  or  violence.  What  the  interests  of 
the  community  in  this  matter  may  be,  is  a  question  which  merits 
our  best  consideration.  Is  it  for  the  public  benefit  that  the  present 
system  should  be  retained  ? — that  is  the  sole  point  worthy  of  dis- 
cussion, and  to  that  point  our  attention  shall,  in  the  next  number  of 
this  Journal,  be  directed  and  confined. 
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h  this  country  as  in  England,  we  look  upon  trial  by  jury  not 
onlj  as  ^  the  cardinal  point  in  crinainal  law,'  but  as  one  of  the  great 
bulwarks  of  our  political  and  social  life ;  and  we  would  rightly  con- 
sider any  attempt  to  introduce  any  other  system  as  antagonistic  to 
all  ideas  of  personal  liberty.    But  in  France  it  is  otherwise.  In  that 
country  trial  by  jury  is  a  modern  institution  ;  it  i^  no  older  than  the 
Revolution,  and  has  never  become  part  of  the  life  of  the  French 
people.   We  must  not,  therefore,  regard  their  system  too  exclusively 
from  an  English  point  of  view ;  and  if  their  own  inquisitorial  system 
suits  the  genius  of  the  people,  we  must  not  be  too  ready  to  condemn 
it    Yet  there  are  some  points  in  it  which  call  for  criticism.     The 
accused  has  not  fair  play,  and  ideas  of  fair  play  are  not  subservient 
to  any  national  idiosyncrasies.     Is  it  right,  for  instance,  that  the 
accused  should  be  debarred  from  all  means  of  preparing  his  defence 
to  meet  his  accusers  T     Is  it  right  that  his  counsel  should  not  be 
allowed  to  cross-examine  the  witnesses,  or  that  the  laws  of  evidence 
should  be  disregarded  ?     But  here  again  we  must  be  careful  as  to 
our  interpretation  of  the  laws  of  evidence.    In  this  country  there 
are  certain  well-known  and  fully  recognised  principles  by  which  the 
laws  of  evidence  are  regulated.    The  most  important  of  these  may 
be  reduced  to  four  general  maxims : 
Evidence  must  be  confined  to  the  point  at  issue. 
The  best  evidence  must  be  given,  or  its  absence  must  be  ex- 
plained. 
Hearsay  is  not  competent  evidence. 
No  one  is  obliged  to  criminate  himself. 
These  four  principles,  in  some  form  or  another,  have  guided  Eng- 
lish criminal  procedure,   and  indeed   their  civil  procedure  also, 
since  the  time  when  the  jurors  ceased  to  be  witnesses,  and  became 
the  judges,  and  our  own  criminal  procedure  from  even  an  earlier 
date.    In  France,  however,  whether  these  rules  exist  or  not,  the 
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practical   application  of  them  is  unknown.      The  point  at  issne 
occnpies  a  very  secondary  part  in  the  trial  of  a  suspected  crimi- 
nal.    Matter  that  appears  to  us  to  be  totally  irrelevant  to  the  case, 
not  unfreqnently  bears  more  weight,  or  at  least  as  much  weight  as 
direct  evidence  of  the  crime.     In  the  c^se  of  L^otarde,  for  in- 
stance/ Bazergue,  a  trunkmaker,  is  adduced  to  declare  that,  when 
he  heard   that  the  murdered  girl  was  missing  in    the   convent, 
he  told  his  informant  that  if  Cecile  had  entered  the  monastery 
she  would  not  leave  it  alive.     *I  had,*  he  said,  *a  sort  of  pre- 
sentiment ;  and  I  added  that,  if  she  remained,  their  interest  alone 
would  be  enough  to  prevent  her  from  being  allowed  to  leave  it  alive.* 
^  This,'  said  the  President,  *  may  be  called  a  rather  prophetic  appre- 
ciation if  the  fact  is  true.'     Would  we  consent  to  such  evidence 
going  to  a  jury  ?     Again,  the  whole  life  of  the  prisoner  is  brought 
under  review ;   and  the  minutest  circumstances  of  his  manhood, 
youth,  and  even  childhood  are  scrupulously  investigated.    In  fact,  a 
suspected  criminal  too  often  is  bound  to  show  a  clean  bill  of  moral 
health  from  the  day  of  his  birth  till  the  time  when  the  crime  was 
committed  ;  and  even  then  it  is  not  impossible  that  the  sinp  of  his 
progenitors  may  be  cast  into  the  balance  against  him.     Nor  is  it 
enough  that  the  prisoner's  long-distant  antecedents  and  those  of  his 
parents  should  be  brought  up.     It  not  unfrequently  happens  that 
the  early  history  of  witnesses  is  investigated.    Comte,  who  gave  evi- 
dence against  L^otarde,  was  thus  rigidly  examined.^     The  prose- 
cution explored  his  whole  life  with  the  greatest  care.     They  found 
out  that,  seven  years  previously,  he  had  seduced  his  wife's  sister ; 
and  a  bookseller  named  Alazar,  to  whom  she  was  engaged,  was 
called  to  prove  that  he  had  broken  off  his  engagement  in  conse- 
quence, and  to  produce  a  letter  from  her  (she  had  been  dead  six 
years)  excusing  her  conduct.     Hereupon  Comte  wished  to  give  his 
version  of  the  affair,  but  the  President  at  last  interfered.     *  Men 
Dieu,'  he  exclaimed,  *0u  cela  nous  menera-t-ill'     The  question 
should  have  been  asked  long  before.     What  would  be  the  feelings 
of  some  of  our  justiciary  judges,  if  an  advocate-depute  were  to 
adduce  such  evidence  at  a  circuit  trial ! 

As  for  hearsay  evidence,  it  is  seldom  disregarded.    Nor  is  it  even 
sent  before  the  jury  ^  with  a  mark.'    Often  it  is  the  strongest,  some- 
times the  only  evidence  that  is  produced.*    Fran9ois  Lesnier,  for 
instance,  was  convicted  and  sentenced  on  evidence  that  could  not  be 
1  Cited  by  Mr  Stevens.  «  P.  449.  «  P.  474. 
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dignified  by  any  higher  name  than  hearsay,  and  much  of  that  rested 
upon  the  oath  of  a  single  witness.  The  rule,  again,  that  no  one  is 
obliged  to  criminate  himself,  has  no  place  in  French  jurisprudence. 
On  the  contrary,  the  whole  end  and  object  of  a  criminal  trial  before 
a  French  Court  is  to  secure  the  self-crimination  of  the  accused. 
From  the  moment  of  his  arrest  the  whole  machinery  of  the  ^  hier- 
archy,' and  all  the  energies  of  the  Frocurenr-Imp^riale,  the  Juge 
(flnstruction,  the  Procureur*G^n^ral,  and  their  staff  of  subordinates 
'HK)mmissaries  of  police,  agents  of  police,  gendarmerie,  and  the  other 
inferior  officers — ^are  directed  to  one  point :  to  wring  a  confession  from 
him.  They  keep  him  in  solitary  confinement,  it  may  be  for  days, 
weeks,  months,  or  even  years,  liable  at  any  moment  to  be  confronted 
by  any  witness  that  may  be  adduced,  and  to  be  examined,  brow- 
beaten, insulted,  threatened,  or  duped,  into  a  confession.  They 
satisfy  their  own  minds  of  the  prisoner's  guilt,  by  working  on  his 
mind  till  they  force  him  to  confess,  sometimes,  as  in  a  late  case  that 
created  a  great  sensation  in  every  community  in  Europe,  to  confess 
to  a  crime  of  which  he  or  she  is  as  innocent  as  the  accusers.  ^  You 
gave  a  number  of  versions  during  the  instruction,'  said  the  President 
to  Joanon  at  his  trial  in  the  affair  of  St  Cyr  ;^  ^  you  make  new  ones 
to-day.'  Answer :  *  They  said  so  many  things  to  me — they  bothered 
me  so  dreadfully  (ils  m'ont  si  p^niblement  retoum^).  that  I  do  not 
know  what  I  said.'  In  reality  this  is  not  much  to  be  wondered  at : 
it  is  no  proof  of  his  guilt — ^indeed  it  may  almost  be  construed  on  the 
side  of  innocence.  There  is  nothing  of  the  honesty  of  a  public  ex- 
amination about  such  a  system  of  procedure.  It  is  a  moi'al  torture, 
more  cruel  and  oppressive  than  the  physical  torture  of  the  wedge 
that  was  in  practice  before  the  Bevolution.  ^  The  judge  of  instruc- 
tion,' observed  Ldotarde,  in  answer  to  a  question  put  to  him  by  the 
President,^  ^  and  the  Procureur-G^n^ral  treated  me  as  a  man  who 
could  not  be  innocent.  They  browbeat  me  (violentaient) ;  they 
tortured  me.  It  was  not  till  I  came  to  this  prison  that  I  found  a 
judge  and  a  father.  You,  M.  le  President  I  yes,  you  alone  have  not 
tormented  me.  The  others  treated  me  as  a  poor  wretch  already 
condemned  to  death.  .  •  I  declare  that  I  have  not  lied  before  justice. 
There  is  nothing  but  slnterity  in  my  words.  If  there  are  some  con- 
tradictions in  my  depositions,  it  is  owing  to  the  solitary  confinement 
which  I  have  undergone.  Ah  I  gentlemen,  if  you  knew  what  soli- 
tary confinement  is  I  Yesterday  I  saw  a  scene  which  pained  me. 
1  The  Afiair  of  St  Cjr,  p.  458.  *  P.  441. 
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I  saw  a  man  who  was  being  brought  out  of  solitary  confinement  to 
hear  the  mass.  It  was  terrible  I  he  was  as  thin  as  a  skeleton.  How 
he  must  have  suffered  I' 

Cruel  and  tyrannical  though  this  may  appear  in  our  eyes  looking 
from  a  personal  point  of  view,  it  is  even  more  intolerable  when 
looked  at  legally,  for  not  only  is  the  accused  compelled  to  criminate 
himself,  he  is  debarred  from  all  chance  of  proving  his  innocence. 
He  is  not  permitted  to  communicate  with  his  friends,  and  tlius  is 
unable  to  prepare  his  defence.  He  does  not  know  what  witnesses 
are  to  be  called  against  him,  he  may  not  see  his  counsel,  and  his 
counsel  may  not  always  see  his  own  witnesses,  much  less  may  he 
cross-examine  the  witnesses  for  the  prosecution,  except  through  the 
President.  The  prosecuting  officers  take  the  witnesses  for  the 
defence  as  well  as  for  the  prosecution  under  their  charge,  and  they 
exercise  all  their  ingenuity  in  getting  up  a  case  against  the  prisoner 
from  the  mouth  of  the  exculpatory  witnesses,  if  they  cannot  secure 
it  by  the  prisoner's  own  confession.  No  doubt  this  is  fair  enough 
when  the  laws  of  evidence,  as  we  understand  them,  are  applied,  and 
if  the  prisoners  witnesdes  can  be  proved  false,  so  much  the  worse 
for  him.  But  as  we  have  shown,  these  laws  are  not  regarded  ;  on 
the  contrary  every  look  and  every  motion  of  a  witness  is  inter- 
preted according  to  the  whim  or  the  impression  of  the  examining 
magistrate;  and  if  he  forms  an  unfavourable  estimate  of  the 
witnesses*  demeanour,  that  estimate  is  considered  as  direct  evidence 
against  the  prisoner. 

From  this  brief  criticism  of  French  procedure,  it  is  obvious  that, 
however  willing  we  may  be  to  consider  it  in  a  liberal  spirit,  there 
are  points  in  it  which  cannot  but  revolt  against  our  views  of  right 
and  justice.  It  is  obvious  that  the  accused  has  not  fair  play,  and 
that  from  the  moment  of  his  arrest  he  is  looked  upon  as  a  con- 
demned man ;  and  however  desirable  this  may  be  for  the  community, 
it  is  harsh  and  tyrannical  upon  the  individual. 

We  now  turn  to  our  own  system ;  and  when  It  is  compared  with 
either  the  French  or  English,  we  may,  without  much  self-com- 
placency, congratulate  ourselves  on  possessing  a  system  that  com- 
bines the  good  of  both  with  few  of  the  evils  of  either.  It  is 
unnecessary  here  to  give  such  a  sketqh  of  the  working  of  the  Scotch 
system,  as  has  been  given  of  the  English  and  French  systems, 
because  most  of  our  readers  are  intimately  acquainted  with  it.  It 
is  enough  to  say  shortly,  that  it  possesses  the  advantages  of  both 
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the  lidgious  and  inqaisitorial  systems,  and  that  owing  to  the  per- 
fection of  the  machinery,  there  is  no  country  in  Europe  in  which 
crime  so  seldom  escapes  investigation,  and  in  which  the  innocent 
are  so  seldom  subjected  to  criminal  prosecution.  The  public  prose- 
cator  and  his  staff  of  subordinates,  established  in  every  county, 
secure  the  discovery  of  crime,  and  afford  protection  and  redress  to 
the  injured  party  at  no  expense  to  any  individual,  and  at  no 
annoyance  except  that  of  examination  as  a  witness;  and  the 
Utilities  given  to  the  accused  to  meet  the  charge  preferred  against 
iim  both  before  and  after  committal — before  committal  through  the 
agency  of  an  impartial  judge  in  the  person  of  the  Crown  counsel ; 
and  after  committal,  by  the  absolute  liberty  allowed  a  prisoner  to 
prepare  his  defence — secure  him  fair  play,  and  give  him  every 
opportunity  to  prove  his  innocence. 

It  is  true  that  our  machinery  is  not  perfect.  In  some  respects 
the  accused  may  have  too  great  facilities  afforded  to  him  for  escape, 
as,  for  instance,  the  enormous  loophole  given  by  the  Not  Proven 
verdict,  and  by  the  fact  that  he  has  the  last  word  with  the  jury. 
Bat  in  other  respects  he  has  much  to  contend  against.  Nothing 
that  we  would  tolerate  in  this  country  can  be  harder  upon  a  man 
than  the  manner  in  which  his  declaration  is,  in  too  many  instances, 
taken  from  him.  The  presiding  judge,  no  doubt,  has  a  great  deal 
in  his  power  in  the  way  in  which  he  deals  with  a  prisoner  and  the 
prosecuting  officer.  He  may  permit  the  prosecutor  to*  deal  hardly 
with  the  prisoner,  and  to  torment  him  and  treat  him  with  as  much 
severity  as  a  Juge  d'  Instruction  would  treat  a  prisoner  in  France ;  or 
he  may  act  with  moderation,  and  compel  the  prosecutor  to  do  so  like- 
wise. There  are  some  of  our  sheriffs  who,  to  their  credit  be  it  said, 
are  most  scrupulously  particular  in  insisting  on  fair  play  being  given 
to  the  accused ;  but  this  is  not  the  rule.  In  too  many  cases  the 
procurator-fiscal  is  allowed  to  act  in  all  respects  as  one  bound  to 
bring  the  accusation  home  to  the  suspected  man ;  and  without 
giving  him  any  insight  as  to  what  the  witnesses  may  have  said 
against  him,  to  perplex  him  with  question  after  question,  before  he 
knows  or  appreciates  the  charge  that  he  is  expected  to  meet.  It  is 
needless  to  say  that  this  system  of  taking  a  declaration  from  a 
prisoner  is  anything  but  an  opportunity  afforded  him  of  explaining 
suspicious  circumstances.  In  such  cases  ,it  is  the  French  system, 
with  scarcely  any  modification.  The  prisoner  is  carried  before  a 
learned  body  of  experienced  officials,  who  have  already  sat  in  judg- 
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ment  apon  him,  and  formed  a  prejudice  against  him,  founded  on 
some  theory  inconsistent  with  his  innocence.  He  is  warned  vaguely 
that  what  he  says  may  be  used  against  him,  and  then  he  is  turned 
into  a  judicial  target,  and  shot  after  shot  is  fired  into  him,  until  he 
becomes  so  worn  out  with  questionings,  that  he  is  willing  to  answer 
whatever  may  be  required  of  him,  and  those  answers  are  committed 
to  writing,  not  precisely  as  he  gave  them,  but  in  such  a  manner 
that  they  not  unfrequently  take  the  form  gf  a  confession.  The 
nominal  object  of  this  moral  inquisition  is  to  give  a  man  a  chance 
of  clearing  away  suspicious  circumstances,  and  of  establishing  his 
innocence ;  the  result  is  not  unlikely  to  cause  a  weak  and  nervous 
man  to  conduct  himself  in  such  a  manner  as  to  raise  a  presumption 
of  guilt,  when  in  reality  he  is  innocent  There  is  much  greater 
fairness  in  the  English  system.  In  that  country  the  witnesses  are 
examined,  not  in  private,  but  in  presence  of  the  prisoner,  who  may 
cross-examine  them  if  he  chooses ;  and  after  their  examination  the 
full  depositions  are  read  over  to  him,  and  then  he  is  asked  whether 
he  wishes  to  say  anything  or  not.  That  is  an  honest,  straightfor- 
ward way  of  dealing  with  a  man  who  is  accused  of  crime.  It  gives 
him,  if  he  is  innocent,  an  opportunity  of  proving  his  innocence. 
He  is  not  perplexed  or  worried  in  the  dark  by  questions  that  he 
does  not  understand,  but  he  explains  his  conduct  or  reserves  his 
defence  according  to  his  own  pleasure. 

There  is  yetanothermatter  in  our  criminal  procedure  that  we  would 
do  well  to  modify,  and  that  is  the  overscrupulous  care  with  which  the 
Crown  keeps  the  precognitions  of  witnesses  to  itself.  Why  should 
we  not  adopt  the  English  system  of  allowing  the  prisoner  to  get  a 
copy  of  the  Crown  evidence  against  him  at  some  trifling  price  ? 
That  would  be  an  inestimable  advantage  to  the  poorer  class  of 
prisoners,  who  cannot  be  at  the  expense  of  paying  money  to  agents 
and  counsel  to  prepare  their  defence.  As  the  cases  of  the  poorer 
prisoners  are  now  managed,  there  is  almost  no  chance  for  them. 
Guilty  or  not  guilty,  it  comes  to  the  same  thing.  Poors*  agents  no 
doubt  there  are,  but  professional  men  cannot  be  expected  to  work 
for  nothing ;  and  a  man  must  be  very  zealous  in  his  profession^  or 
be  destitute  of  other  work,  if  he  will  bestow  adequate  trouble  on  a 
case  that  will  not  bring  him  any  recompense.  As  matters  now 
stand,  counsel  comes  into  Court,  an  indictment  is  thrust  into  his 
hand,  the  prisoner  is  in  the  dock,  the  pnbUc  prosecutor  calls  his 
witnesses  one  after  the  other  without  any  statement  of  what  he  is 


COHPARATIVB  GBIMIKAL  JUBISPBDDBNCE.  15 

going  to  prove ;  and  neither  the  prisoner,  tior  his  counsel,  nor  his 
a^nt  know  anything  abont  the  case,  nntil  it  is  time  for  the  counsel 
to  address  the  jury.  The  conn^elmay  go  on  one  theory,  and  then 
upon  another,  as  the  evidence  cornea  out  He  may  take  up  the 
valoable  time  of  the  Court  by  cross-examining  \tfitnesses  on  matters 
which  at  first  sight  appear  to  have  some  bearing  on  the  case,  but 
vUch,  as  the  proof  goes  on,  turn  out  to  be  totally  irrelevant  to  the 
pciiit  at  issue*  And  as  for  the  prisoner,  he  is  generally  in  such 
complete  ignorance  of  the  charge  against  him,  that  in  nine  cases 
oQt  of  ten,  when  he  is  asked  whether  he  is  guilty  or  not,  he  may 
answer  in  all  sincerity,  in  the  celebrated  words  of  the  Irish  criminal, 
*HowcanI  tell,  your  honour,  until  I  hear  the  evidence!'  Now 
if  the  accused  were  entitled  to  a  copy  of  the  Crown  precognitions — 
for  the  copy  of  the  warrant  for  incarceration,  and  the  petition  on 
which  it  was  granted,  to  which  by  the  Act  1701  he  is  entitled,  are 
of  no  greater  service  to  him  in  the  preparation  of  his  defence  than 
the  names  and  designations  of  the  witnesses  in  the  indictment — 
much  waste  of  precious  time  would  be  saved.  His  counsel  would 
direct  him  whether  he  should  plead  guilty  or  not,  and  many  hope- 
less trials  would  thus  be  prevented.  If  the  case  went  to  trial,  his 
counsel  would  know  the  story  of  the  accusation,  and  would  direct 
Lis  cross-examination  only  to  the  points  that  bore  upon  the  defence, 
and  protracted  trials  would  thus  be  curtailed.  Such  is  the  English 
system,  and  it  acts  well ;  for  our  objections  to  the  English  procedure 
have  no  reference  to  the  trial,  but  to  the  proceeding  anterior  to 
the  trial.  And  surely  if  such  a  custom  is  in  existence  in  a  country 
where  that  prosecution  is  carried  on  almost  entirely  by  private 
persons,  how  much  more  should  it  exist  in  this  country,  where  the 
whole  power  and  the  whole  wealth  of  the  Crown  is  employed  upon 
the  conTiction  of  an  individual  ?  It  would  be  much  fairer  to  the 
prisoner,  it  would  be  much  better  for  the  Court,  it  would  be  a  great 
matter  for  the  counsel,  it  would  tend  to  help  the  innocent,  and  it 
would  not  necessarily  facilitate  the  escape  of  the  guilty.  These  two 
points— the  manner  in  which  the  prisoner's  declaration  is  in  many 
instances  wrung  from  him,  and  the  overscrupulous  anxiety  on  the 
part  of  the  Crown  to  deprive  the  prisoner  of  the  benefit  of  seeing  the 
evidence  collected  against  him — seem  to  be  the  two  most  prominent 
defects  on  the  side  of  hardship  to  the  prisoner  in  our  procedure,  and 
the  Not  Proven  verdict  may  or  may  not  be  on  the  side  of  mercy. 
We  do  not  propose  to  enter  upon  that  question  hero ;  neither  shal 
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we  raise  the  much-vexed  point  of  previous  convictions,  saying  in 
passing,  that  if  it  be  considered  fair  to  adduce  evidence  of  good 
character  in  behalf  of  a  prisoner,  it  would  seem  equally  fair  to  ad- 
duce evidence  of  bad  character :  both  having  equal  relevancy  to  the 
pomt  at  issue.  But  with  these  defects,  the  two  first  of  which  might 
easily  be  remedied,  it  may  safely  be  asserted  that  the  combination  of 
the  two  principles  upon  which  criminal  procedure  is  founded,  such 
as  we  have  in  Scotland,  results  in  the  most  perfect  system  of 
criminal  procedure  at  present  extant  in  any  country. 


A  VOICE  FROM  THE  WILDERNESS  ON  THE  COURT  OF  SESSION 

BILL. 

The  CouH  of  Session  Billy  1863.  A  Voice  of  Warning.  With  Ap- 
pendix of  Letters  published  in  the  Scotsman.  By  a  Law  Agent. 
Edinburgh :  Bell  and  Bradfute. 

Under  this  absurd  title,  a  ^  Law  Agent'  has  published  an  equally 
absurd  jeremiad  upon  the  Court  of  Session  Bill,  in  three  pages 
octavo,  with  an  Appendix  of  Letters  formerly  published  in  the 
Scotsman.  The  pamphlet  is  evidently  a  fragment  from  an  unpub- 
lished efiusion  in  the  spasmodic  or  quasi-prophetical  strain  which 
has  lately  come  into  fashion.  It  may  please  the  author  to  play  the 
*  lion's  part,'  and  try  to  frighten  the  profession  w^ith  his  *  voice  of 
warning;*  but  why  should  he  make  himself  ridiculous  by  informing 
us  in  the  next  line  that  he  is  not  a  lion  at  all,  but  a  worthy,  and,  we 
daresay  on  other  subjects,  most  sensible  ^ Law  Agent'?  The  ex- 
planation may  perhaps  be  connected  with  that  condition  of  mental 
bewilderment  which  can  alone  account  for  the  perpetration  of  the 
following  introductory  paragraph : — 

*  The  late  Court  of  Session  Bill,  with  all  the  suddenness  of  a 
comet  in  the  heavens,  plunged  into  sight  towards  the  close  of  last 
session  of  Parliament.  After  flaming  about  for  a  time,  it  was  with- 
drawn ;  and  we  were  all  hopeful  that  the  unwelcome  stranger  had 
for  ever  disappeared,  when  back  it  has  come — on,  let  us  trust,  its 
backward  flight  to  the  unknown  regions  from  whence  it  came.* 

In  plain  English,  if  the  author  will  pardon  the  translation  of  his 
ideas  into  the  hated  Anglican  terminology,  the  Lord  Advocate 
having  presented  a  measure  of  Court  of  Session  reform  to  the 
House  of  Commons,  intimated  with  his  usual  courtesy  to  the  pro- 
fession that  the  Government  would  give  them  a  year  to  consider  it ; 
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he  kept  his  promise,  and  the  Bill  was  withdrawn,  with  an  intimation 
that  it  would  be  introduced  in  the  following  session.  Our  ^  Law 
A^nty'  however,  persists  in  looking  upon  the  Bill  as  a  portent;  and, 
following  out  bis  fenciful  style  of  illustration,  he  endeavours  to  con- 
nect it  with  the  approaching  decadence  or  humiliation  of  his 
country. 

'  From  the  accession  of  James  I.  to  the  present  day,'  he  says  (p.  8), 
'  the  ancient  desire  to  subjugate  Scotland  has  taken  other  shapes ; 
and  it  is  impossible  not  to  observe  that  there  is  a  disposition  in  some 
quarters  to  carp  at  our  law  and  legal  institutions.'  After  quoting 
a  passage  from  Lord  Bacon  to  prove  that  the  intercourse  between 
England  and  Scotland  would  naturally  result  in  an  assimilation  of 
their  national  laws  and  tisages,  the  author  sensibly  observes,  that 
^against  this  secret,  silent  influence  it  would  be  as  difficult  to  guard 
as  against  the  effects  of  the  ceaseless  action  of  the  sea  upon  the 
shore ;'  but,  becoming  spasmodic  again,  he  adds,  that  '  it  is  reserved 
for  our  day  to  consummate  the  process  by  a  change  and  mighty 
inundation.'  He  is  very  angry  at  the  Lord  Advocate  and  Sir 
George  Grey  for  asserting  in  the  preamble  of  their  measure  that  the 
practice  and  mode  of  procedure  in  the  Court  of  Session  ^  may  be 
rendered  more  simple,  certain,  and  expeditious,' — words  which,  with 
iDost  people,  might  pass  for  harmless  truism,  but  which  are  fraught 
with  mischief  in  the  view  of  a  '  Law  Agent,'  in  whose  opinion  sim- 
plicity, certainty,  and  expedition,  mean  neither  more  nor  less  than 
certain  ruin  to  his  class;  or,  as  he  elsewhere  (p.  12)  more  elegantly 
expresses  it,  the  being  '  improved  off  the  face  of  the  earth.' 

It  is  not  so  much  the  character  of  the  proposed  amendments  in 
oar  system  of  practice,  nor  even  their  novelty  and  extent,  which  has 
alarmed  a  *  Law  Agent,'  but  rather  the  principle  of  ^  change'  or  in- 
novation which  it  embodies.  Like  Lord  Eldon,  his  one  article  of 
political  faith  is,  a  horror  of  5  innovation ;'  a  convenient  creed,  which 
saves  him  the  trouble  of  forming  an  opinion  upon  the  merits  of  any 
new  measure  by  confining  the  discussion  to  the  inquiry  whether  the 
measure  is  new.  A  Law  Agent  has  no  objections  to  any  possible 
Court  of  Session  Bill  which  will  leave  matters  precisely  as  they  are, 
bat  he  will  not  tolerate  a  measure  which  professes  as  its  object, 
simplicity,  certainty,  and  despatch  ;  and  for  this  reason,  that  these 
requisites,  however  excellent  in  themselves,  notoriously  do  not  exist 
under  the  present  system  of  procedure;— whence  it  follows,  that 

VOL.  Vm.  HO.  LXXXV.— JANUABT  1864.  0 
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tbeir  introdaction  is  to  be  resented  as  innovation.  The  one  principle 
which  a  *  Law  Agent'  deprecates,  is  the  principle  of  change, — 
^  change  from  onr  admirable  and  cherished  forms  of  judicial  pro- 
cedure to  the  forms  of  another  country ;  which,  however  well  they 
may  be  adapted  to  the  genius  of  the  people  of  that  country  (as  I 
have  little  doubt  they  are),  are  alien  to  our  notions,  are  new  to  our 
practice,  and  are  even  unintelligible  to  our  minds  (p.  5).' 

Having  wound  up  his  readers  to  the  requisite  pitch  of  intensity 
by  a  suitable  apparatus  of  tropes  and  figures,  and  solemnly  appealed 
to  Lord  Bacon  and  the  Eldonian  doctrine  o£  ^  no  innovation,'  a 
^  Law  Agent'  in  conclusion  lifts  up  his  voice,  and  gives  utterance 
to  his  warning  in  the  following  terms: — '  If  we  have  any  regard  for 
our  interests,  any  love  for  our  country,  or  a  just  appreciation  of  its 
laws  and  institutions,  we  must,  in  the  most  marked  and  effective 
manner,  oppose  this  uncalled-for,  this  revolutionary  Bill  i' 

Here  a  '  Law  Agent'  collapses.  When  he  reappears  in  the 
Appendix,  it  is  no  longer  as  a  prophetic  Woice'  vaticinating  to 
his  friends  and  fellow-oountrymen,  but  as  a  real  law  agent,  writing 
plain  but  not  very  good  prose  upon  practical  realities,  such  as 
records,  country  agents'  accounts,  and  the  debate  rolls  and  counsels' 
fees.  Once  or  twice,  when  the  fit  is  on  him,  he  surprises  us  by 
spasmodic  references  to  the  highwayman^s  demand  of  *  Stand  and 
deliver,'  which  formulates  his  interpretation  of  an  English  writ  of 
summons,  or  by  allusions,  as  at  page  12,  to  a  certain  madman  or 
drunken  driver,  who  is  supposed  to  be  turning  on  the  steam  and  driv- 
ing everybody  to — Bethell,  we  suppose,  or  perhaps  a  worse  place. 
But,  not  to  be  unjust  to  ^  a  Law  Agent,'  he  is  on  the  whole  rational 
in  the  Appendix ;  and  to  it  accordingly  we  turn  for  an  exposition  of 
his  objections  to  the  Court  of  Session  Bill,  and  his  sentiments  on  the 
subject  of  Professional  Reforms  in  general. 

The  epistolary  form  is  not  very  fiivourable  to  that  sort  of  syste- 
matic exposition  which  is  desirable  in  dealing  with  so  technical  a 
subject  as  procedure ;  and  the  author  of  this  pamphlet  has  not  pro- 
fessed to  follow  any  very  exact  order  in  the  arrangement  of  his  ideas. 
We  are  therefore  under  the  necessity  of  dealing  with  these  letters 
as  with  one  of  those  articulate  condescendences  on  which  the  author 
loves  to  expatiate.  From  a  mass  of  irrelevant  observations,  we 
shall  perhaps  be  able  to  extract  some  issues  which  have  reference  to 
the  Court  of  Session  Bill,  and  to  these  our  attention  will  be  confined. 

Letter  I.  is,  to  a  large  extent,  just  the  voice  of  warning  in  another 
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{bmi.  It  expresses  the  anthor^s  horror  of  innovation,  and  holdly 
affirms  the  absolate  perfection  of  the  existing  forms  of  procedare. 
On  the  latter  point  the  author  has,  perhaps  unconsciously,  perpe- 
trated so  ludicrous  a  parody  of  the  Duke  of  Wellington's  famous 
declaration  against  parliamentary  reform,  that  we  cannot  resist  the 
temptation  of  placing  the  two  passages  in  juxtaposition  : 

'  He  was  f ally  convinced  that  the         ^  There  had  been  no  demand  from 

ecnintiy  posseaBed  at  the  present  mo-  any  quarter  for  the  amendments  which 

laent  a  legialatare  which  answered  all  this  Bill  is  intended  to  effect,  and 

the  good  purposes  of  legislation,  and  which,  if  passed  into  law,  would  pro- 

tbis  to  a  greater  degree  than  any  legis-  duce  an  unexampled  revolution  in  the 

ktore  had  ever  answered  in  any  country  procedure  of  our  Supreme  Courts ;  andy 

whatever.     He  would  go  further  and  without  venturing  to  affirm  that  our  pre- 

ny,  that  the  legislature  and  system  of  sentfotms  of  procedure  are  absolutely 

representation  possessed  the  full  and  en-  perfect^  I  may  fairly  say  that  they  have 

tire  confidence  of  the  country^  and  de-  proved  so  admirably  adapted  for  the 

eervedly  possessed  that  confidence.   He  great  end  of  all  forms — the  attainment 

would  go  still  further  and  say,  that  if  of  justice — that  not  only  is  there  no 

at  the  present  moment  he  had  imposed  complaint  on  that  score,  fmt  the  highest 

upon  mm  the  duty  of  forming  a  fegis-  satisfaction  with  them  everywhere  pre- 

mare  for  any  country,  he  did  not  mean  vails;  scarcely  even  excepting  from  the 

fo  assert  that  he  could  form  such  a  legis-  general  approval  those  very  few   bat 

latjtre  as  they  possessed  note,  for  the  sometimes  troublesome  speculative  men 

nature  of  man  was  incapable  of  reaching  who  are  always  imagining  that  they 

ncA  excellence  at  once ;  but  his  great  can  devise  systems  better  than  those 

endeavour  would  be  to  form  such  a  which  have  stood  the  test  of  years, 

deEcription  of  legislature  which  would  and  are  as  familiar  as  household  words 

produce  the  same  results.' — Hansard's  to  the  people.' — Voice  of  Warning, 

Ikbates,  3d  series,  i.  52.  p.  7. 

Letter  II.  begins  with  some  further  preliminary  objurgations  on 
the  subject  of  simplicity,  certainty,  and  despatch,  and  is  followed  by 
a  prediction,  amusing  when  read  after  the  event,  that  ^  the  Bill  will 
raise  a  storm  of  indignation  from  Gretna  Green  to  John  O'Groats.' 
In  the  view  of  the  author,  the  propositions  of  the  Court  of  Session 
reformers  are  vitiated  by  four  radical  fallacies.  The  first  of  these 
consists  in  the  absurd  idea  that  it  is  necessary  to  obviate  delays  of 
justice.  The  author  is  of  opinion  that  the  Court  of  Session  Bill 
will  rather  tend  to  add  to  the  existing  causes  of  delay ;  but  so  hard 
is  it  to  please  him,  that,  instead  of  commending  the  measure  for  this 
excellent  quality,  he  converts  it  into  a  new  ground  of  accusation. 
He  complains  (p.  1 3)  that  the  provisions  of  the  Bill  tend  to  a  further 
occupation  of  the  time  of  the  Court  with  formal  motions  and  single 
bills.  How  this  should  be,  he  does  not  attempt  to  explain ;  and  a 
candid  opponent  might  at  least  have  admitted  that  the  provisions  for 
making  up  records  without  motion,  the  suppression  of  intermediate 
reclaiming  notes,  the  abolition  of  enrolment  for  decree  in  absence 
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(which  the  author  himself  recommends),  and  the  power  proposed  to 
be  given  to  the  Court  of  obviating  defects  of  form  by  amendment 
at  any  stage  of  the  proceedings,  might  have  a  contrary  tendency. 
He  complains  of  the  time  occupied  in  delivering  judgment  viva  voce 
in  the  Inner  House, — the  interruptions  to  counsel  in  pleading, — the 
simultaneous  sitting  of  six  Courts  without  a  corresponding  supply  of 
*  experienced  counsel'  to  plead  in  them, — and  last,  but  not  least,  of 
the  acceptance  of  dinner  engagements,  during  Session,  by  the  leaders 
of  the  Bar.     Does  a  *  Law  Agent'  seriously  mean  to  suggest  that 
such  incentives  to  delay  are  remediable  by  the  Legislature  ?    Is  the 
Court  expected  to  prohibit  dinner  parties  on  Fridays  by  Act  of 
Sederunt  t  Is  there  to  be  a  con^pulsory  distribution  of  cases  amongst 
juniors,  in  order  that  we  may  train  up  an  additional  number  of  expe* 
rienced  counsel  ?   If  not,  little  good  can  result  from  the  attempt  to 
intrude  such  questions  into  the  discussion  of  a  measure  of  legislative 
reform.     The  only  practical  suggestion  which  a  *  Law  Agent '  offers, 
in  addition  to  those  in  which  he  has  been  anticipated  by  the  Lord 
Advocate,  is  the  adjustment  of  *  the  daily  hours  of  the  Outer  and 
Inner  House   sittings  in  such   way  as  that  the  Bars  should  not 
come  into  collision.'     How  is  this  to  be  done  f   At  present  each  of 
the  six  Courts  sits,  on  an  average,  five  hours  a  day.     Supposing  that 
the  work  could  be  compressed  into  four,  and  that  all  the  Court  were 
to  sit  at  different  times,  the  diurnal  period  of  twenty-four  hours 
would  be  exhausted  in  accomplishing  the  necessary  ^  adjustment.' 
We  fear  that  the  ^  experienced  counsel'  are  not  sufficiently  patriotic 
to  consent   to  an  arrangement  which  would  speedily  deprive  the 
countiy  of  their  services  altogether,  if  the  Legislature  were  so  deaf 
to  considerations  of  humanity  as  to  insist  on  carrying  out  the  author's 
suggestion.    A  preferable  course,  in  our  opinion,  would  be  to  regu- 
late the  hours  of  business  so  that  all  the  courts,  both  Outer  and 
Inner,  should  sit  during  the  same  hours.     This  would  probably  lead 
to  some  such  arrangement  among  the  leaders  as  now  exists  amongst 
those  of  the  Chancery  Bar,  by  which  the  senior  counsel  confine 
themselves  to  one  court  of  first  instance.     Such  an  arrangement 
would  give  them  two  additional  hours  for  preparation  at  home,  and 
thus,  obviate  the  necessity  for  that  renunciation  of  the  pleasures  of 
the  table  which  a  '  Law  Agent'  requires  from  the  gentlemen  whom 
he  proposes  to  honour  with  his  patronage. 

The  author^s  second  objection  is  (p.  15),  that  the  Bill  would  in- 
directly necessitate  the  greater  employment  of  counsel ;  as  an 
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example  of  which,  he  refers  to  section  47  of  the  Bill  as  originally 
btrodaced,  providing  that  debates  in  the  Outer  House  shall  be 
heard  continuouslj,  and  that  in  the  absence  of  senior  counsel  the 
junior  shall  be  called  upon  to  reply.     That  this  mighty  in  important 
cases,  lead  to  the  employment  of  three  counsel  on  each  side,  we  do 
not  deny.     But  it  would  not  necessarily  have  that  eflfect;  and  if 
the  junior  is  competent  to  the  discharge  of  his  professional  duties 
(which,  with  deference  to  the  opinion  of  a  *  Law  Agent,'  we  shall 
assume  to  be  the  fact),  there  would  be  no  injustice  to  the  litigant 
in  enforcing  the  proposed  regulation.     A  *  Law  Agent'  may  per- 
haps consider  it  presumptuous  to  suggest  that  practising  juniors  are, 
on  the  average,  as  well  skilled  in  their  profession  as  the  procurators 
m  the  Sheriff  Courts  of  Edinburgh  and  Glasgow ;  and  yet  cases  of 
as  great  value  to  the  litigants  as  the  majority  of  those  which  occupy 
the  time  of  the  Judges  in  the  Outer  House,  are  argued  in  the 
Sheriff  Courts  by  one  procurator  on  each  side,  and  no  complaint 
has  yet  been  made  regarding  the  conduct  of  debates  in  these  courts. 
On  the  contrary,  we  believe  that  litigants  have  perfect  confidence 
that  their  cases  are  presented  for  the  consideration  of  the  Sheriffs 
in  a  manner  that  is  entirely  satisfactory.     We  observe  that,  in  a 
*  Postscript'    to  his  pamphlet,  a   *  Law  Agent'   recommends  the 
introduction  of  the  English  Chancery  system  of  counsel  confining 
themselves  to  one  bar.     Holding  that  opinion  now,  why  does  he 
republish  his  silly  insinuation,  that  section  47  was  prepared  in  the 
interest  of  counsel  ?     What  objection  can  there  be  to  the  hearing  of 
debates  continuously,  if  the  counsel  are  to  be  in  constant  attendance 
at  one  bar,  and  ready  to  speak  at  a  moment's  notice,  as  he  himself 
recommends?  (see  p.  45).     Nay,  more,  what  becomes  then  of  the 
necessity  of  ^  arranging  the  sittings  so  that  the  bars  should  not 
come  into  collision  V    Had  a  Law  Agent  forgotten  Letter  U.  when 
he  penned  the  '  Pos^cript ;'  or  does  he  imagine  that  the  only  kind 
of  consistency  required  of  a  pamphleteer  upon  Court  of  Session  Ke- 
form  is  consistency  in  opposition  to  the  object  of  his  hostility  ? 

3{f/y,  The  author  complains  of  the  introduction  of  what  he  is 
pleased  to  describe  as  ^  the  forms  of  the  Small  Debt  Court  into 
Court  of  Session  practice.'  If  by  this  he  refers  to  the -summons,  it 
may  be  sufficient  to  observe,  that  the  existing  form  of  summons  in 
petitory  actions  gives  no  more  information  than  a  summons  in  the 
Small  Debt  Court.  It  informs  the  defender  of  the  amount  of  the 
claim,  and  cites  him  to  appear  ;  the  rest  is  mere  verbiage.     If  he 
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refers  to  the  written  pleadings,  we  have  only  to  point  to  the  provi- 
sions of  the  Bill  in  refutation  of  the  random  assertion.  Written 
pleadings  are  not  permitted  in  Small  Debt  actions.  The  new  form 
of  pleading  proposed  for  the  Court  of  Session  (which,  we  may 
remark,  has  already  received  the  approbation  of  the  sub-committees 
of  two  of  the  professional  bodies  appointed  to  report  upon  it),  not 
only  permits,  but  requires  that  every  gronnd  of  action  and  defence 
should  be  made  matter  of  record.  The  pursuer  is  required  (sec- 
tions 28  to  33)^  to  set  forth  his  ground  or  grounds  of  action  in  a 
condescendence,  stating  the  different  grounds  in  distinct  articles,  in 
order  that  they  may  be  separately  answered ;  care  being  taken  at 
the  same  time  to  discourage  the  introduction  of  mere  details  of 
evidence  and  quotations  from  deeds.  The  defender  is  required 
(sections  44  to  48)  to  answer  every  statement  of  a  cause  of  action, 
by  either  objecting  to  the  relevancy,  or  denying,  or  stating  a  counter 
case  on  the  assumption  of  the  verity  of  the  pursuei^s  statement. 
The  pursuer  may  then  reply  (sections  49,  50)  under  the  same  condi- 
tions ;  and  the  defender  may  rejoin  (section  51).  Revisal,  no  doubt, 
is  prohibited,  as  it  is  considered  that  a  party  who  has  put  forward 
a  reasonable  ground  of  action  or  defence  has  no  need  to  alter  it ; 
but  power  is  given  to  the  Court  to  rectify  unintentional  error  by 
an  amendment  of  the  record.  Such  is  a  brief  outline  of  the  pro- 
posed form'  of  pleading.  It  may  be  better  or  it  may  be  worse  than 
the  existing  method ;  but  it  has  been  found  in  the  experience  of 
the  sister  country  to  answer  the  purposes  of  disclosing  the  grounds 
of  action  and  defence ;  and  it  has  the  further  advantage  of  disclosing 
them  in  such  a  form  as  to  raise  issues  of  law  and  of  fact,  which  con- 
fessedly the  existing  form  of  record  does  not  do.  This  at  least  we 
may  aiBrm,  that  ignorance — inexcusable  in  a  writer  professing  to 
criticise  the  Bill — can  alone  palliate  so  gross  a  misrepresentation  as 
is  implied  in  the  comparison  of  its  provisions  with  those  of  the 
Small  Debt  Act. 

Without  stopping  to  consider  the  author^s  objections  to  the  power 
of  amendment  proposed  to  be  given  to  the  Judges — ^a  power  which, 
as  exercised  in  England,  has  put  an  end  to  that  class  of  discussions 
on  points  of  form,  which  the  author  of  this  pamphlet,  in  common 
with  all  law  reformers,  professes  to  regret — ^we  proceed  to  the  last 

1  We  refer  for  convenience  to  the  sections  of  the  Bill  as  amended  in  com- 
mittee ;  but  in  this  respect  no  material  change  has  been  made  in  the  proYisions 
of  the  original  BOX  ivitn  respect  to  petitory  actions. 
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of  his  objections,  <the  proposed  substitation  of  English  forms  and 
tennsof  law  for  our  own.'  The  introduction  of  English  forms  is 
assuredly  undesirable,  if  we  assume  with  the  author  that  our  own 
fonDS  are  superior,  or  as  good.  But  this  is  really  assuming  the 
whole  question.  We  have  in  former  articles  pointed  out  the  de- 
fects of  our  existing  system  of  procedure,  and  shown  how  these 
might  be  amended  by  engrafting  upon  that  system  the  improved 
fonns  introduced  into  the  practice  of  the  English  Courts  by  the 
Common  Law  Procedure  Acts.  The  main  object  of  the  Lord 
Advocate's  Bill  is  to  extend  to  Scotland  the  benefit  of  those  legis- 
lative improvements.  The  author  of  this  pamphlet  does  not  attempt 
to  prove  that  the  changes  which  he  so  sweepingly  condemns  are 
onsnitable  to  the  spirit  of  our  laws  and  practice,  but  rather  seeks  to 
raise  an  outcry  against  them  by  an  appeal  to  national  prejudices 
which  every  rational  reformer  must  condemn.  We  decline  to  enter 
into  a  controversy  with  him  upon  the  ground  which  he  has  selected, 
and  willingly  leave  him  in  undisturbed  possession  of  the  applause 
which  his  declamation  may  evoke  from  that  section  of  the  public 
whose  horizon  is  bounded  by  the  Tweed,  and  who  think  they  can 
settle  all  questions  of  law  amendment  by  the  cry  (which  the  author, 
with  whimsical  inconsistency,  borrows  fix)m  the  English  Barons), 
Nolumus  leges  Anglim  mutari. 

Letter  III.  does  not  appear  to  call  for  any  special  examination. 
It  consists,  in  the  main,  of  a  narrative  of  the  forms  presently  used 
m  making  up  a  record,  and  in  proceeding  to  trial  or  debate  in  ordi- 
nary actions.  .The  existing  procedure  the  author  afBrms  to  be 
*  intelligible,  simple,  and  most  eminently  calculated  to  ensure  justice ;' 
adding,  that  *  to  this  simple  and  admirable  condition — the  maturity 
of  pleading — we  have  in  Scotland  arrived  by  the  slow  experience 
of  centuries'  (p.  23).  In  support  of  his  opinion  that  our  system  is 
perfect,  and  all  English  importation  objectionable,  he  appeals  to 
the  authority  of  the  learned  Judge  who  introduced  jury  trial  into 
Scotland.  ^Innovation,'  we  are  told,  on  the  authority  of  Lord 
Chief-Commissioner  Adam,  '  is  always  a  subject  of  most  grave  con- 
^deration.' 

There  needs  no  gbost,  my  Lord,  come  from  the  grave  to  tell  us  this. 

But  the  grave  consideration  which  the  learned   Commissioner 

gave  to  the  matter  did  not  prevent  him  from  devoting  the  best 

years  of  his  life  to  the  naturalization  of  English  jury  process  amongst 

us.    By  referring  to  the  introduction  to  the  Commissioner's  work 
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on  Jary  Trial,  a  ^  Law  Agent'  will  find,  that  in  the  opinion  of 
that  learned  Judge,  the  only  hindrance  to  the  success  of  jury  trial 
in  Scotland  was  our  system  of  pleading.  There  can  be  no  doubt 
that  Lord  Commissioner  Adam  was  most  desirous  to  introduce  the 
jury  practice  of  England  in  its  integrity ;  and  there  can  be  as  little 
doubt,  that  if  he  had  been  allowed  to  supplement  the  provisions  of 
the  Jury  Trials  Act  by  an  Act  extending  the  common  law  system 
of  pleading  to  Scotland,  he  would  in  a  large  measure  have  realized 
those  expectations  which  were  doomed  to  disappointment.  He 
failed,  because  professional  prepossessions  in  favour  of  the  articulate 
system  of  pleading  could  not  be  overcome ;  but  his  writings  bear 
witness  to  his  reluctance  to  fetter  jury  trial  with  the  impediment  of 
adjusted  issues,  rendered  necessary  by  the  defects  of  our  system  of 
articulate  pleading,  and  his  consciousness  that,  under  that  system, 
trial  by  jury  laboured  under  an  insuperable  disadvantage. 

Letter  lY.  is  not  so  much  an  argument  against  the  Court  of 
Session  Bill  as  a  protest  against  all  Procedure  Bills  whatever,  which 
a  '  Law  Agent'  regards  as  alike  objectionable  and  unconstitutional. 
The  author  gets  up  a  little  extra  indignation  on  the  score  of  the 
Bill  in  question  having  been  introduced  by  the  Lord  Advocate, 
whose  position  and  power  towards  the  profession,  he  says,  are  such 
as  to  ^  deprive  it  to  a  great  extent  of  free  speech'  (p.  32).  A  ^  Law 
Agent'  adds : — *  The  circumstance  of  his  being  practically  the  only 
Scotch  lawyer  in  the  House  of  Commons  to  whose  impartial  opinion 
in  all  such  questions  the  House  is  inclined  to  appeal,  renders  it  unfit- 
ting that  any  measure  of  that  kind  should  in  any  way  emanate  from 
himself.'  Is  this  simplicity,  or  mere  confusion  of  ideas  ?  Does  the 
author  really  think  that  a  Government  measure  should  not  be  in- 
troduced by  that  member  of  Government  whose  position  and  legal 
attainments  will  ensure  for  it  respectful  consideration  in  the  House 
of  Commons?  It  is  quite  intelligible  that  a  ^  Law  Agent'  who  ob- 
jects to  the  Bill  should  desh'e  it  to  be  entrusted  to  incompetent 
hands ;  but  it  is  surely  too  much  to  complain  that  the  friends  of  the 
measure  take  their  own  way  of  recommending  it  to  the  attention  of 
Parliament.  In  the  next  sentence  a  *Law  Agent'  perhaps  ap- 
proaches the  sublime  from  that  angle  in  which  it  is  said  to  touch 
upon  an  opposite  quality.  *  Upon  principle,'  he  says,  ^  I  would 
hold  it  to  be  as  unconstitutional  or  objectionable  for  a  Lord  Advocate 
to  originate  a  Bill  to  regulate  judicial  procedure,  as  it  would  be  for 
the  Queen  to  originate  a  Money  Bill  I' 
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From  these  hitherto  unexplored  Regions  of  constitutional  law,  we 
are  suddenly  brought  down  to  the  consideration  of  the  dimensions 
of  coQDsels'  fees.  A  ^  Law  Agent'  must  really  pardon  us  if  we  are 
unable  to  follow  him  in  these  rapid  transitions.  The  logical  con- 
nection between  Money  Bills  and  refreshers  is  not  obvious  to  the 
nninstracted  legal  capacity.  The  discovery  of  the  missing  link  of 
association  may  be  an  interesting  problem,  but  we  cannot  afford  to 
devote  the  whole  of  the  Christmas  Becess  to  its  investigation  ;  and 
as  the  matter  at  any  rat(3  lies  beyond  the  province  of  legislative  in- 
terference with  procedure,  we  must  ask  permission  to  pass  at  once 
to  his  fifth  and  last  letter,  in  which  the  author  adverts  to  the  publi- 
cation of  the  amended  Bill, — ^if  indeed  consideration  of  that  letter 
is  necessary,  in  view  of  the  author^s  admission  that  he  has  not  yet 
^iiad  leisure  to  ascertain'  the  contents  of  the  Bill.  A  ^  Law  Agent' 
will  not  condescend  to  discuss  the  amendments — which  he  regards 
as  an  aggravation  of  the  original  offence — and  he  holds  in  contempt 
the  pusillanimous  behaviour  of  those  of  his  professional  brethren 
who  aire  willing  to  examine  before  condemning.  *  I  trust,'  he  ob- 
serves, *  all  such  weak-minded  reasoning  will  be  avoided  now,  and 
that  the  committees  to  be  appointed  by  the  several  bodies  will  be 
able  to  see  their  way  to  taking  up  at  once  with  boldness  and  vigour 
the  position  of  objecting  to  the  Bill  in  toto  as  unnecessary  and  mis- 
chievous.' We  are  afraid  that  a  ^  Law  Agent'  here  shows  signs 
of  losing  his  temper ;  though  why  he  should — seeing  that  in  his 
pamphlet  he  has  all  the  argument  his  own  way — we  are  at  a  loss  to 
understand.  We  entreat  him  to  reconsider  this  last  hasty  resolu- 
tion. To  condemn  without  a  hearing,  is  a  bad  sign  in  a  writer  who 
professes  to  be  an  authority  upon  judicial  procedure.  On  reflection, 
a  <  Law  Agent'  may  come  to  see  that  it  is  not  altoglether  beneath 
his  dignity  to  peruse  a  measure  upon  which  the  eminent  men  in 
both  branches  of  the  profession,  constituting  the  committees  to  which 
he  refers,  have  bestowed  a  large  share  of  their  time  and  attention. 
It  would  at  least  be  more  respectful  to  his  readers  to  conceal  the 
ignorance  which  he  thus  ostentatiously  avows ;  and  if  his  object  is 
victory,  he  is  more  likely  to  attain  it  by  ^  hitting  straight  out'  than 
by  thus  wildly  beating  the  air.  We  venture  to  hope  that  a  *  Law 
Agent'  may  yet  be  induced  to  consider  the  amended  Bill  upon  its 
merits;  and  if  the  result  should  be  a  further  publication  of  his 
sentunents,  we  undertake,  as  far  as  our  circulation  extends,  to  give 
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them  publicity, — ^believing  that  in  so  doing  we  may  be  instmmental 
in  promoting  the  cause  of  Court  of  Session  Reform,  by  showing  how 
weak  and  inconsequential  are  the  arguments  upon  which  the  op- 
ponents of  the  Bill  advocate  its  rejection. 
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EvEBT  student  of  jurisprudence  must  have  remarked  that,  in 
treatises  upon  positive  law,  the  utmost  diversity  has  prevailed  with 
respect  to  the  mode  of  arranging  and  dividing  the  subject  as  a  whole. 
So  much  is  this  the  case,  that  although  a  general  perception  of  the 
ai&nities  of  certain  classes  of  rights  has  led  to  these  classes  of  rights 
being  grouped  together  by  almost  every  writer,  yet  no  two  writers 
agree  as  to  the  limits  of  the  primary  divisions  of  the  subject,  or  as 
to  the  matters  which  properly  £a11  to  be  treated  under  those  divisions. 
Certain  rights  of  a  more  complex  or  abstract  character  are  associated 
sometimes  in  one  class,  sometimes  in  another,  according  to  the  fancy 
of  the  author,  and  apparently  without  any  better  reason  for  the  as- 
sociation than  a  vague  notion  of  fitness  or  convenience  of  arrange* 
ment.    In  no  one  of  the  works  of  genera]  jurisprudence  which  we 
are  most  accustomed  to  consult,  is  there  the  slightest  indication  that 
the  author  had  attempted  to  treat  his  subject  according  to  exhaustive 
categories ;  nor  can  we  discover  that  these  authors,  while  professing 
to  divide  their  subject  in  an  ordinary  manner,  were  conscious  that 
they  were  in  reality  confounding  several  distinct  principles  of  division. 
The  rules  for  the  logical  division  of  a  subject,  according  to  Arch- 
bishop Whately  (Logic,  p.  98),  are  three: — 1st,  Each  of  the  parts,  or 
any  of  them  short  of  all,  must  contain  leas,  t.e.,  have  a  narrower 
signification,  than  the  thing  divided.    2d,  All  the  parta  together 
must  be  exactly  equal  to  the  thing  divided ;  therefore  we  must  be 
careful  to  ascertain  that  the  summum  genus  may  be  predicated  of  every 
term  placed  under  it,  and  of  nothing  else.    8d,  The  parts  or  members 
must  be  opposed,  ».«.,  must  not  be  contained  in  one  another;  tf.^., 
if  you  were  to  divide  the  word  *  book'  into  poetical,  historical,  folio, 
quarto,  French,  Latin,  etc.,  the  members  would  be  contained  in  each 
other ;  hr  a  French  book  may  be  a  quarto  or  octavo,  and  a  quarto 
French  .or  English,  etc.     ^  Therefore/  continues  the  Archbishop, 
^  yon  must  be  careful  to  keep  in  mind  the  principle  of  division  with 
which  you  set  out ;  e.^.,  whether  you  begin  dividing  books  acoarding 
to  their  matter,  their  language,  or  their  size,  all  these  being  so  many 
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croas  divisions.  And  when  anything  is  capable,  as  in  the  above 
isftancei  of  being  divided  in  several  different  ways,  we  are  not  to 
reckon  one  of  these  as  the  tmO)  or  real,  or  right  one,  without  sped- 
iyiog  what  the  object  is  which  we  have  in  view ;  for  one  mode  of 
dividing  may  be  the  most  suitable  for  one  purpose,  as,  e.g,^  one  of 
the  above  modes  of  dividing  books  would  be  the  most  suitable  to  a 
bookbinder^  another  in  a  philosophical,  and  the  other  in  a  philological 
view.  •  •  •  When  you  have  occasion  to  divide  anything  in  several 
different  ways— that  is,  on  several  principles  of  division — you  should 
take  care  to  state  distinctly  how  many  principles  of  division  yon  are 
making  and  on  what  principle  each  proceeds.' 

Proceeding  upon  these  rules,  which  are  as  old  as  Aristotle,  though 
perhaps  nowhere  so  clearly  enunciated  as  in  the  treatise  to  which  we 
have  referred,  it  is  easy  to  see  that  there  are  four  different  ways  or 
principles  of  division  according  to  which  the  subject  of  law  may  be 
divided  or  classified.  We  confine  our  attention  here  to  private  law, 
—that  is,  the  law  of  individual  rights;  but  we  believe  that  the 
methods  of  division  which  we  are  about  to  indicate  will  be  found  to 
be  equally  applicable  to  most  of  the  other  branches  of  systematic 
jorispradence. 

The  object  proposed  being  the  systematic  exposition  of  the  subject 
of  individual  rights,  let  us  consider  how  many  simple  general  terms 
or  notions  enter  into  the  composition  of  the  complex  general  term, 
'right'  Each  of  those,  of  course,  will  furnish  a  distinct  principle  of 
division.  Analysis  shows  that  there  are  two  main  and  two  sub- 
ordinate principles  of  division.  A  right  may  be  considered  as  any- 
thing capable  of  being  acquired  or  possessed.  We  may,  therefore, 
either  divide  law  as  a  whole,  according  to  the  objects  capable  of  being 
acquired, — e^.<f  land,  moveables,  money,  labour ;  or  we  may  divide 
it  according  to  the  nature  of  the  acquisition, — e.g.^  by  agreement, 
voluntary  gift,  descent,  etc.  According  to  the  former  principle  of 
divisbn,  in  which  objects  are  taken  as  the  basis  of  qualification,  a 
subordinate  principle  of  division  is  furnished  by  the  extent  and 
quality  of  the  right, — e.^.,  absolute  property,  life  interest,  lease, 
loan,  etc.  According  to  the  second  principle  of  division,  viz.,  that 
depending  upon  the  acquisition,  the  source  or  cause  of  acquisition 
famishes  the  basis  of  classification  ;  and  a  subordinate  classification 
may  be  based  on  a  consideration  of  the  mode  in  which  the  acquisi- 
tion or  possession  is  secured, — €,g.j  by  occupation,  by  grant  (convey- 
ancing), or  by  legal  diligence. 
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These  four  modes  of  dividing  the  subject  of  legal  rights  may  be 
thus  briefly  indicated :  1st,  Division  according  to  the  several  objects 
of  acquisition ;  2d,  Division  according  to  the  quality  of  the  right 
acquired ;  3d,  Division  according  to  the  source  or  title  of  acquisition ; 
4th,  Division  according  to  the  mode  of  securing  and  enforcing  the 
right. 

If  the  reader  has  apprehended  the  purpose  of  our  introductory  ob- 
servations, he  will  perceive  that  the  whole  subject  of  positive  law 
may  be  arranged  according  to  any  one  of  these  four  principles  of 
division — the  other  grounds  of  division  being  taken  as  the  basis  of 
subordinate  classification  ;  and,  according  to  the  method  of  division 
employed,  any  given  description  of  rights  will  be  brought  succes- 
sively into  •relation  with  others  whose  affinity  to  it  depends  upon 
some  common  quality  contained  in  the  general  term  which  consti- 
tutes the  basis  of  classification.  This  may  be  illustrated  by  consi- 
dering the  case  of  some  particular  right,  e.g.<,  the  right  of  a  tenant 
in  an  agricultural  lease.  According  to  the  classification  of  the  ob- 
jects of  acquisition,  this  particular  right  would  fall  within  the  divi- 
sion *  heritable  rights.*  Viewed  in  that  connection,  it  would  be  the 
aim  of  the  jurist  to  exhibit  the  points  of  resemblance  and  also  the 
points  of  difference  betvnxt  the  interest  of  a  lessee  of  heritage  and 
that  of  a  proprietor  or  liferenter.  According  to  the  second  principle 
of  division,  the  tenant's  right  would  be  considered  as  a  particular 
case  of  a  right  of  possession  for  a  limited  term  (location) ;  and  the 
specialties  which  distinguish  the  location  of  hieritable  property  from 
hiring  of  moveables,  loan  of  money,  affreightment,  etc.,  would  be 
exhibited  in  the  best  manner  by  grouping  these  different  rights  as 
members  of  a  more  general  class.  According  to  the  third  principle 
of  division,  the  source  of  the  tenant's  right  would  be  referred  to 
agreement  or  contract,  and  a  comparison  would  be  instituted  in 
regard  to  the  nature  of  the  obligation  betwixt  this  contract  and 
other  modes  of  acquisition,  e,g.j  succession,  assignation,  diligence, 
etc.  Leases  might  also  be  considered  with  reference  to  specialties 
in  the  mode  of  acquisition. 

The  example  which  we  have  selected  at  random  is  suggestive  of 
an  important  practical  observation,  which  is,  that,  as  the  object  of 
systematic  jurisprudence  is  to  exhibit  rights  in  their  mutual  relations 
to  each  other,  that  object  cannot  be  attained  by  an  exclusive  adher- 
ence to  any  one  principle  of  classification.  In  order  to  apprehend 
the  relations  of  one  description  of  rights  to  the  others  with  which  it 
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has  affinities,  we  mast  resort  to  as  many  principles  of  division  aa 
possible ;  and  althongh,  in  so  doing,  we  must  necessarily  treat  only 
of  the  same  rights  under  a  different  order  of  arrangement,  this  is 
not  to  be  regarded  as  repetition,  because  the  object  of  a  systematic 
treatise  is  not  to  teach  law  as  an  arbitrary  collection  of  rules,  but  to 
exhibit  these  rules  in  their  natural  relations  to  one  another.  Every 
distinct  arrangement  which  brings  into  view  a  separate  combination 
ot  rights  bound  together  by  a  common  principle,  and  governed  by 
the  law  of  analogy,  forms  in  reality  an  integral  part  of  the  subject 
considered  systematically;  and  the  omission  to  deal  with  an  im- 
portant class  of  rights  under  any  of  the  recognised  principles  of 
division,  indicates  as  truly  a  want  of  completeness  in  the  work,  and 
may  tend  as  much  to  obscure  the  reader's  perception  of  the  relations 
of  legal  rights,  as  the  entire  omission  to  deal  with  the  right  in  ques- 
tion in  the  treatise. 

Many  departments  of  law,  and  some  of  these  among  the  most 
impcHTtant,  can  be  exhibited  in  their  natural  relations,  and  with 
completeness,  under  some  one  of  the  principles  of  division  to  which 
we  have  referred.  Where  this  is  the  case,  it  will  of  course  be 
unnecessary  for  the  systematic  writer  to  introduce  in  a  less  con- 
venient form  what  had  already  been  the  subject  of  detailed  explana- 
tion in  another  part  of  the  treatise.  In  order  to  explain  the  relations 
of  this  right  under  a  different  order  of  arrangement,  a  brief  notice 
may  be  sufficient,  accompanied  by  a  reference  to  the  more  detailed 
exposition  in  another  part  of  the  treatise.  The  example  already 
given  will  explain  our  meaning.  The  location  of  heritable  property, 
as  a  subject  of  detailed  exposition,  will  be  best  explained  under  a 
division  of  rights  according  to  the  object  of  acquisition,  because  the 
leading  distinctions  recognised  in  this  branch  of  the  law  have 
relation  to  the  nature  of  the  object  of  the  right,  e,g.j  whether  urban 
or  rural,  agricifltural,  pastoral,  mining,  sporting,  etc.  In  treating 
of  location  in  connection  with  the  quality  of  the  right,  t.«.,  as  the 
right  of  possession  for  a  limited  term,  it  will  be  sufficient  merely  to 
indicate  those  considerations  which  distinguish  contracts  for  the 
location  of  real  property  from  contracts  of  hire  and  affreightment, 
refenring  to  the  classification  of  rights  according  to  the  object  for  a 
detailed  exposition  of  the  law  of  landlord  and  tenant. 

The  nature  of  the  Classification  of  Rights  which  we  recommend 
will  be  better  understood  by  the  aid  of  the  following  tables,  in  which 
we  have  arranged  the  more  familiar  departments  of  the  jurispru- 
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dence  of  Scotland  according  to  the  two  leading  methods  of  classifica- 
tion. In  the  first,  the  principal  divisions  are  founded  upon  the 
nature  of  the  property,  while  the  subsidiary  divisions  indicate  the 
quality  of  the  interests  taken  in  it«  In  the  second  table,  the  classi* 
fication  is  founded  upon  the  modes  of  acquisition,  which  are  intended 
to  be  considered  seriatim  with  reference  to  the  various  rights  pre- 
viously noted  in  Table  I.  The  tables  are  given  merely  as  sketches 
of  what  is  intended;  but  they  will  probably  be  found  to  contain 
enough  to  enable  the  reader  to  refer  any  particular  right  to  its  pro* 
per  place  in  the  system. 

Table  I. 

The  Elementary  Subjects  of  Property  are  four  in  number: — 
1.  Land:  2.  Gorporbal  Moveables:  3.  Money  (inclading 
Credit):  4.  Labour. 

By  the  combined  application  of  two  or  more  of  these  elements, 
interests  of  greater  complexity  are  evolved  wliich  become  the  sub- 
jects of  property. 

We  distinguish  six  species  of  interests  in  property, — which  some* 
times  receive  different  names^  according  as  they  arise  out  of  land, 
moveables,  money,  or  labour.  These  ar^-^l.  Life  interest ;  2«  Usu- 
fructuary  interest  for  a  limited  term ;  3.  Burdens  affecting  the  pro* 
perty  of  others;  4.  Possession  as  a  security  for  debt;  5.  Possession  on 
behalf  of  another ;  6.  Fee  or  reversionary  interest,  or  what  remains 
after  deducting  all  partial  interests  in  the  subject  held  by  others. 
To  these  we  may  add  Property,  or  plenum  dominiumy  where  the 
entire  right  is  vested  in  one  person.  Again,  there  may  be  more 
than  one  person  having  interests  of  the  saiae  description  in  a  sub- 
ject ;  e.g.y  in  the  case  o£pro  inditiso  rights  of  property,  and  in  the 
feudal  tenure  of  superior  and  vassal,  where  eaeh  proprietor  has  a  fee 
to  the  extent  of  his  own  interest. 

I.  Land  and  its  aeeenories.  II.  Corporeal  Moveahies. 

1.  liferent  Interest.  1.  Liferent  of  Moveables. 

2.  Tenancy.  2.  Use  of  Moveables  let  on  hire. 

8.  Pnedial  Servitudes,  Heal  Burdens  8.  Innominate  conditions  of  posBes^ 

and  Rentcharges.  sion. 

4.  Right  to  Land  in  Security.  4.  Fledge,  ex  facie  absolute  Trans- 

6.  Factory  (onerous),  Trust  (gratui-  ferenoe. 

tous).  5.  Factory;  PosBession  of  Agent; 

6.  Fee,  Reversionary  Interest.  Trust. 

6.  Fee,  Revennonary  Intereai. 
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in.  Money  and  Credit.  lY.  Labour, 

1.  iDterest  of  a  Fund  for  life.  1 .  Service  for  Life. 

2.  Interest  of  Money  lent.  2.  Seryice,  Locatio  operarum,  etc. 

3.  ♦  ♦  •  3.  *  ♦  ♦ 

4.  Guarantee.  4.  Adyancesguaranteedby  contract. 

5.  Deposit  of  Money. 

The  same  yarieties  of  interest  may,  of  coune,  be  carved  out  of 
mixed  property,  e.g.y  literary  and  artistic  property  (in  which  the 
valne  of  the  corporeal  material  ia  inconsiderable  in  comparison  with 
the  labour  expended  on  it),  or  shares  in  a  mercantile  business  (a 
description  of  interest  into  which  all  the  four  elements  of  property 
frequently  enter). 

It  does  not  appear  to  haye  been  ever  distinctly  propounded,  that 
any  of  the  limited  interests  mentioned  in  the  table  is  itself  capable 
of  being  dealt  with  in  law  as  a  new  element  of  property,  from  which 
again  interests  limited  in  any  of  the  above  forms  may  be  carved.  In 
order  to  its  being  so  dealt  with,  it  is  only  necessaty  that  the  interest 
in  question  should  be  constituted  by  writing,  so  as  to  be  recognised 
as  a  substantive  incorporeal  right.  Thus  tanancy- which  originally 
is  but  a  limited  use  of  land — ^if  it  is  constituted  by  a  written  lease, 
becomes  in  its  turn  a  species  of  property^  and  may  be  either  life- 
rented,  sublet,  burdened,  assigned  in  security,  or  conveyed  in  trust. 
Interests  of  a  similar  description  may  be  carved  out  of  a  loan  of 
money  when  constituted  by  a  bond,  or  out  of  the  value  of  services, 
as  in  the  case  of  an  assignation  -of  the  emoluments  of  an  office  for 
life.  The  recognition  of  the  principle  that  limited  interests  in  pro- 
perty are  developed  by  writing  into  substantive  incorporeal  rights, 
subject  to  the  like  limitations,  will  very  much  fecilitate  the  scientific 
classification  of  rights. 

Table  II. 
For  our  present  purpose  it  is  unnecessary  to  pursue  the  classifica- 
tion of  rights  according  to  their  mode  of  acquisition,  further  than 
to  the  extent  of  the  most  general  divisions.  It  appears  to  us  that 
the  logic  of  the  subject  requires  the  recognition  of  three  distinct 
stages  in  the  transmission  of  property,  although  we  believe  the 
continental  jurists  will  only  allow  of  two.  These  are,  1st,  the 
obligation  to  convey,  which  gives  the  acquirer  a  right  to  demand 
the  specific  property,  but  without  putting  him  in  immediate  posses- 
Kien ;  2d,  De  preeenti  conveyance,  by  which  he  becomes  proprietor, 
and  may  complete,  a  title  of  possession  without  resorting  to  a  court 
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of  law ;  3d,  Tradition,  or  what  is  equivalent  to  tradition  in  the  case 
of  incorporeal  rights,  by  which  he  is  not  only  put  into  possession, 
but  acquires  a  title  in  competition  with  third  parties  preferable  to 
that  of  a  prior  assignee  who  has  not  taken  delivery.  The  three 
stages,  however,  are  not  found  in  all  the  modes  of  transmission ;  of 
whidi  we  may  distinguish  four:  viz.,  (I.)  by  contract;  (2.)  by 
voluntary  couveyanee;  (3.)  by  descent;  and  (4.)  by  diligence. 
There  is  no  expressed  obligation  except  in  the  case  of  acquisition 
by  contract ;  for  though  in  voluntary  deeds,  such  as  in  wills  or  settle- 
ments, we  speak  of  the  heir's  obligation  to  convey,  this  is  rather  a 
form  of  speech  than  the  expression  of  anything  like  a  proper  con- 
tract between  the  heir  and  disponee.  We  may,  therefore,  classify 
rights  according  to  the  mode  of  acquisition  in  the  following  manner : 
1.  Obligation,  including  contract  and  liability  ea  facto ;  2.  Acquisi- 
tion by  Conveyance,  including  onerous  and  gratuitous  conveyances  ; 
3.  Acquisition  by  Succession ;  4.  Acquisition  by  Diligence ;  5-  Tra- 
dition, including  intimation  and  infeflment. 

Each  of  those  heads  may  be  divided  into  sub-sections  correspond- 
ing to  the  four  elements  of  property ;  and  these  again  may  be 
divided  according  to  the  interest  acquired.  We  may  illustrate  this 
by  selecting  one  or  two  sub-sections  from  each  of  the  principal  divi- 
sions, and  observing  the  order  in  which  the  rights  pertaining  to  it 
arrange  themselves.  Under  division  (1)  ^  Obligation,'  sub-section 
Money,  we  have,  first,  obligations  relating  to  life  interests,  including 
life  assurance  (where  the  insurer  has  a  life  interest  in  the  premiums 
and  an  equivalent  for  the  sum  assured),  and  annuities  (where  the 
annuitant .  takes  a  life  interest  in  exchange  for  present  payment). 
Next  in  order  come  Contracts  for  the  loan  of  money  upon  interest ; 
under  which  head  we  would  classify  the  whole  series  of  banking 
operations ;  because,  whatever  form  these  may  take,  whether  draft, 
'letter  of  credit,  bill  of  exchange,  deposit  receipt,  or  cash  account, 
the  substance  of  the  transaction  always  is,  that  the  bank  either 
receives  money  or  the  equivalent  of  money  from  its  customers,  or 
advances  money  to  them.  The  form  of  the  instrument  would 
doubtless  be  an  important  basis  of  classification  in  a  treatise  on  con- 
veyancing, but  in  a  classification  of  rights,  it  is  manifestly  subsidi- 
ary to  the  object  of  the  contract.  Pursuing  the  same  subject,  we 
have,  in  the  third  place,  cautionary  obligations  or  guarantees,  and 
fire  and  marine  insurance,  in  which  the  obligation  of  the  insured 
being  merely  contingent,  is  of  a  different  nature  from  that  under- 
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taken  in  the  case  of  life  insurance.  To  complete  the  sabject,  it 
vroald  be  necessary  also  to  deal  with  the  subject  of  the  obligations 
which  might  be  contracted  with  respect  to  each  of  these  species  of 
rights  considered  as  property. 

Under  the  second  grand  division  of  our  second  Table  would  fall 
to  be  included  everything  relating  to  the  form  and  effect  of  un- 
completed conveyances.  This  would  not  admit  of  the  same  minute 
subdivision  as  the  former ;  but  taking  again  the  subject  of  Money 
Obligations  as  an  example,  it  would  be  necessary  here  to  distinguish 
and  explain  the  requisites  of  regular  assignations  of  bonds,  assigna- 
tion of  negotiable  instruments  by  indorsation,  and  assignation  of  the 
public  funds  by  transference  in  the  books  of  the  Bank  of  England. 

The  t/iird  division.  Succession,  would  admit  only  of  a  twofold 
partition :  since  Labour  is  not  inheritable,  and  there  is  no  difference 
in  r^ard  to  descent  between  Moveables  and  Money.  The  subject 
thus  divides  itself  into  ^Heritable'  and  *  Moveable'  Succession.  As 
the  same  subject  may  be  moveable  as  to  succession,  although  herit- 
able ex  sua  naturoy  €.g.y  land  vested  in  trustees  subject  to  a  direc- 
tion to  sell,  it  would  be  necessary  here  also,  after  explaining  the  rules 
of  heritable  and  moveable  succession,  to  review  the  various  species 
of  rights,  and  to  point  out  any  specialties  affecting  their  transmission 
by  legal  descent. 

The  fourth  division,  *  Diligence,'  arranges  itself  naturally  under 
the  four  heads  of  Real  Diligence,  Poinding,  Arrestment,  and  Im- 
prisonment, corresponding  to  the  sub-sections  Land,  Moveables, 
Money?  and  Labour. 

Under  the  final  grand  division,  ^Tradition,'  the  whole  subject 
would  be  generally  reviewed  with  special  reference  to  the  mode 
of  completing  a  title  such  as  would  protect  the  property  against 
claims  by  third  parties.  Under  the  first  sub-section.  Land,  the 
subject  of  infeftment  (or  its  equivalent,  lustration),  would  be 
dealt  with.  Under  the  head  Corporeal  Moveables,  the  necessity  of 
actual  delivery  to  give  a  secure  title,  and  under  the  head  Money, 
the  efficacy  of  intimation  as  equivalent  to  delivery  in  the  case  of 
inoorpcreal  rights. 
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COURT  OF  SESSION. 


FIRST  DIVISION. 

Hambleton  v.  Ha3ibleton's  Trustees. — Nov.  25. 

Trust — Power  to  Advance* 

By  trust-disposition  and  deed  of  settlement,  the  late  Mr  and  Mrs 
Hambleton  conveyed  their  whole  estate  to  trustees  for  family  purposes. 
The  fifth  purpose  of  the  trust  was  as  follows : — *  Fifthly,  After  the  death 
of  both  of  us,  the  said  Moses  Hambleton  and  Jane  M^Master,  otherwise 
Hambleton,  the  said  trustees  shall  hold  the  whole  estate,  heritable  and 
moyeable,  which  shall  belong  to  us,  or  either  of  us,  to  and  for  the  use  and 
behoof  of  William  Innes  Hambleton,  our  only  child,  and  the  lawful  issue 
of  his  body,  and  shall  apply  not  only  the  annnal  produce  thereof  from  time 
to  time,  but  also  the  whole,  or  such  part  of  the  capital  or  principal  sums 
as  they  may  think  proper,  for  the  maintenance  and  education  of  our  said 
son,  or  for  the  purpose  of  fitting  him  out  for  any  profession  or  occupation 
which  may  be  chosen  by  him,  with  the  consent  and  approbation  of  oar 
said  trustees,  or  for  any  other  purpose  which  may  appear  to  them  to  be 
for  the  benefit  of  our  said  son.'  The  seventh  purpose  of  the  trust  was  as 
follows : — '  Seventhly,  After  the  deaths  of  both  of  us,  and  failing  our  said 
son  without  lawful  issue,  our  said  trustees  shall  (in  case  no  other  destina- 
tion be  made  by  the  survivor  of  us,  which  he  or  she  shall  have  full  power 
to  do)  make  payment  of  the  free  residue  of  our  whole  estate  hereby  con- 
veyed to  the  treasurers  for  the  time  being  of  the  Baptist  Missionary 
Society,  and  the  Society  in  Aid  of  the  Moravian  Missions,  both  of  Lon- 
don, and  that  in  equal  shares,  to  and  for  the  use  and  behoof  of  the  said 
Societies  respectively,  and  the  receipts  and  discharges  of  the  said  trea- 
surers shall  be  a  sufficient  exoneration  to  our  said  trustees  in  the  premises.' 
Mr  and  Mrs  Hambleton  being  now  dead,  their  son  has  brought  the  pre- 
sent action,  calling  upon  the  testamentary  trustees  to  hand  over  to  him 
the  whole  proceeds  of  the  trust-estate,  on  the  ground  that,  on  his  surviv- 
ing his  father  and  mother,  the  trusters,  the  other  destinations  in  the  truBt- 
deed  flew  off,  and  he,  as  sole  beneficiary,  was  entitled,  on  his  attaining 
majority,  to  bring  the  trust  to  an  end. 

The  Lord  Ordinary  (Barcaple),  inter  aUoj  found  '  that,  according  to  the 
directions  of  the  trust-disposition  and  settlement  of  the  deceased  Moses 
Hambleton  and  Jane  M^Master  or  Hambleton,  his  wife,  under  which  the  de- 
fenders are  the  sole  accepting  and  surviving  trustees,  the  defenders  cannot 
be  required,  contrary  to  the  fair  exercise  of  their  own  discretion,  to  pay 
or  make  over  to  the  pursuer  any  part  of  the  capital  of  the  trust-estate. 
Finds  that  the  defenders,  in  the  exercise  of  their  discretion,  have  decided 
against  paying  or  making  over  to  the  pursuer  any  part  of  said  capital ; 
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and  that  no  relevant  or  sufficient  groondB  are  stated  in  this  action  for 
iiDpogning  this  decision  as  not  being  a  fair  exercise  of  their  discretion.' 

The  porsner  having  reclaimed,  the  Coort  to-daj  adhered  to  the  Lord 
Ordinarj'B  mterlocntor ;  Lord  Deas,  however,  intimating  an  opinion  that 
it  was  very  far  from  clear  what  meaning  the  trusters  meant  to  express,  or 
vbat  was  the  exact  legal  effect  of  their  settlement  as  executed. 

Shaw  r.  Edinbubgh  axd  Glasgow  Railway  Co. — Nov.  29. 

The  pursuer  in  this  action,  who  was  a  clerk  in  a  writer's  office  in  Fal- 
kirk, was  one  of  the  sufferers  in  the  railway  accident  at  Winchbnrgh. 
He  brought  an  action  of  damages  against  the  railway  company,  conclud- 
ing for  L.6000  of  damages.  During  the  dependence  of  the  action,  the 
defenders  tendered  the  sum  of  L.1651,  with  expenses,  which  was  refused. 
Thereafter,  on  24th  July  last,  they  increased  the  amount  of  the  tender  to 
L2000,  with  expenses,  giving  the  pursuer  twenty-four  hours  to  consider 
whether  he  would  accept  it.  The  pursuer  refused  this  tender  also,  and 
the  jury  trial  took  place  on  the  29th  July,  when  the  jury  awarded  L.2000 
of  damages  to  the  pursuer,  who  died  the  following  day  in  consequence  of 
the  injuries  received  at  the  accident.  The  pursuer  now  moves  to  have  the 
terdict  of  the  jury  applied,  and  the  defenders  ask  decree  against  the  pur- 
fioer's  representatives  for  the  expenses  incurred  by  them  after  the  date  of 
the  tender  of  L.2000,  which  was  all  that  the  jury  found  the  pursuer  en- 
titled to. 

The  Lord  President  and  Lord  Curriehill  were  of  opinion  that  the  de- 
fenders were  entitled  to  recover  the  expenses  incurred  by  them  after  the 
evening  of  the  25th  July,  the  amount  in  the  tender  being  equal  to  that 
awarded  by  the  jury,  and  that  being  the  time  at  which  the  period  given 
by  the  defenders  to  the  pursuer  to  consider  whether  he  would  accept  the 
tender  expired. 

Lord  Deas  differed,  holding  that  the  pursuer  was  entitled  to  recover 
the  whole  of  his  expenses,  as  if  no  tender  had  been  made,  on  the  ground 
that  the  pursuer,  at  the  time  when  the  second  tender  was  made  (six  days 
before  his  death),  was  not  in  a  condition  to  consider  the  propriety  of 
accepting  or  refusing  the  sum  tendered,  and  was  therefore  not  to  be  put 
at  a  dlsi^autage  by  his  non-acceptance. 

Graham  v.  The  Liquidatobs  ofthb  Western  Bank. — Dec.  2. 

Fraud — Purchase  of  Shares. 

The  pnrsaer  in  this  case  sues — (1)  for  reduction  of  three  transfers  of 
Western  Bank  shares  purchased  by  him  in  1850  from  a  person  represent- 
ing the  bank ;  (2)  whether  the  reductive  conclusions  be  granted  or  not,  he 
sues  for  payment  of  L.4d04,  being  the  price  paid  by  him  for  these  shares, 
for  payment  of  two  sums  of  L.7dO  eadi  of  calls  on  the  said  shares  paid 
by  him  to  the  liquidators,  and  of  L.7000  or  such  other  sum  as  may  be 
necessary  to  relieve  him  from  all  future  calls.  The  pursuer  also  sues 
alternatively  for  damages,  in  the  event  of  the  other  conclusions  not  being 
given  efibet  to.  The  alleged  ground  of  action  is,  that  the  pursuer  was 
induced  to  purchase  the  shares  by  fraudulent  representations  made  to  him 
by  a  person  acting  for  the  bank.    The  Lord  Ordinary  reported  the  case 
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to  the  Court  on  the  qaestioii  whether  a  relevant  ease  was  stated  on  the 
record  by  the  porsner  to  entitle  him  to  an  issue. 

The  Lord  President,  in  delivering  judgment,  said — The  pursuer  alleges 
that  he  was  induced  to  purchase  certain  shares  of  the  Western  Bank  bj 
fraudulent  representations  made  to  him  by  a  person  acting  for  the  bank, 
and  that  the  shares  were  purchased  from  the  bank,  and  he  allegea  that  he 
was  thus  deceived  into  a  position  which  he  did  not  wish  to  occupy,  and 
into  a  contract  he.  did  not  wish  to  enter  into.  He  seeks  reduction  and 
restitution,  substantially,  restUtitio  in  ifUegrum.  It  is  said  by  the  defenders 
that  such  a  demand  is  inapplicable  to  the  circumstances  of  the  case,  as 
the  shares  don't  exist.  I  don't  think  that  is  conclusive.  It  was  answered 
for  the  pursuer  that  the  transaction  was  from  the  beginning  null ;  that  be 
never  was  a  partner  of  the  concern  in  respect  of  the  fraud.  I  am  not 
prepared  to  hold  that  the  contract  was  null  ipso  jure  without  being  set 
aside.  I  am  not  prepared  to  hold  that  the  pursuer  might  not  have  taken 
benefit  under  this  contract  if  it  had  been  a  favourable  one,  and  therefore 
I  am  of  opinion  that  it  was  not  null  from  the  beginning.  There  was  not 
only  a  transaction  of  purchase  and  sale,  however,  but  also  an  element  of 
copartnership ;  and  if  the  contract  was  not  null  until  set  aside,  then  there 
was  partnership  till  it  was  set  aside.  It  is  impossible  to  hold  that  the 
pursuer  is  precluded  from  this  investigation.  He  makes  his  demand  iu 
the  form  necessary  for  procuring  redress,  and  that  being  so,  as  we  cannot 
assume  the  facts  necessary  for  discussing  the  law,  I  think  he  is  entitled  to 
an  issae ;  but  it  must  be  an  issue  of  fraud,  and  the  defenders  are  entitled 
to  a  counter  issue  to  set  up  their  answer  to  the  pursuer's  demand.  Tbat 
counter  issue,  I  would  suggest,  might  be  in  such  terms  as  these — '  Whe- 
ther the  pursuer  has  barred  himself  from  repudiating  the  purchase.'  I 
foresee  that  many  critical  questions  may  arise  at  the  trial,  but  that  is  no 
reason  for  refusing  inquiry. 

The  pursuer  was  accordingly  appointed  to  lodge  a  form  of  the  issue 
under  which  he  proposed  to  go  to  trial,  and  the  defenders  their  counter 
issue. 

OOOPEB  AHD  WOOB  V.  NOBTH  BRITISH  BaILWAT  CoMPAHT. — DiC.  8. 

Nuisance — New  Trial, 

The  pursuers  in  this  case  sued  the  defenders  for  damages,  on  the  ground 
that  the  defenders'  works,  near  Portobello,  for  converting  or  hardening 
iron  rails,  had,  by  throwing  off  smoke,  dust,  and  gaseous  discharges,  in- 
jured the  pursuers'  house  and  grounds  at  Baileyfield,  near  Portobello,  and 
impaired  the  comforts  of  their  occupation.  Damages  were  laid  at  L.1000. 
At  the  trial  before  Lord  Barcaple,  in  June  last,  the  jury  by  a  majority  of 
nine  to  three  found  for  the  pursuers,  and  assessed  the  damage  at  L.200. 
The  defenders  having  taken  exception  to  the  ruling  of  the  judge  at  the 
trial  on  certain  points,  they  presented  a  bill  of  exceptions,  which  the 
Court  disallowed.  A  rule,  however,  was  granted  to  the  pursuers  to  show 
cause  why  the  verdict  should  not  be  set  aside  as  contrary  to  evidence. 
Counsel  were  heard  some  time  c^o,  and  to-day  the  Court  refused  the  mo- 
tion for  a  new  trial. 

In  delivering  judgment,  the  Lord  President  observed  that  there  were 
two  points  which  the  jury  had  to  considei^L)  Whether  there  was  any 
injury  to  the  pursuers'  house  and  grounds  ?  and,  (2.)  Did  the  defenders' 
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vorks  caose  that  injaiy  ?  In  regard  to  the  first,  the  evidence  clearly  pre- 
ponderated in  fayour  of  the  view  that  there  was  an  mjnry  from  some  canse ; 
•nd  ID  regard  to  the  second,  there  was  evidence  that  there  had  been  no 
lojoiy  prior  to  the  erection  of  the  defenders'  works,  and  it  was  a  natural 
inference  that  it  was  cansed  by  these  works.  No  donbt  there  might  have 
been  another  canse ;  but  if  so,  there  was  not  evidence  of  such.  It  might 
be  qoite  true  that  there  were  more  coals  consumed  at  the  pursuers'  own 
vorks  in  the  vicinity  than  at  those  of  the  defenders',  but  it  did  not  follow 
from  Uiat  that  the  iigury  to  the  house  and  shrubbery  at  Baileyfield  was 
caused  by  the  pursuers'  own  works.  On  the  contrary,  looking  to  the 
whole  evidence,  and  particularly  to  the  fact  that  from  the  relative  positions 
of  the  pnrsners'  house  and  the  defenders'  works  the  smoke  from  the  latter 
Toold,  by  the  ordinarily  prevailing  wind  during  the  season  when  vegeta- 
doD  is  most  delicate,  be  carried  towards  the  former,  his  Lordship  thought 
that  the  injury  had  been  proved  to  be  due  to  the  defenders'  works. 

Baird,  etc.,  v.  Magistrates  op  Dundee. — Dec.  4. 

Charitable  Trust. 

To-day  a  series  of  joint-minutes  was  lodged  by  the  parties  for  the 
settlement  of  this  branch  of  the  great  hospital  litigation  of  Dundee.  The 
first  minate  prayed  the  Court  to  conjoin  the  declarator  and  supplementary 
declarator  at  the  instance  of  the  pursuers,  praying  the  Court,  under  the 
remit  from  the  House  of  Lords,  to  fix  the  amount  of  Johnston's  bequest. 
The  second  was  to  the  following  effect : — 1st,  That  the  capital  of  the  be* 
qaest  by  the  late  Robert  Johnston  should  consist  of  L.IOOO  sterling,  in 
addition  to  Monorgan's  Grofb ;  2d,  That  L.100  should  be  paid  to  the  five 
pursuera  in  full  of  arrears  of  pension  payable  to  \hem  up  to  Martinmas 
1863  ;  and  Sd,  That  the  pension  should  be  paid  to  each  of  the  pursuers 
at  the  rate  of  L.1  sterling  per  month  during  their  respective  lives.  Third, 
carrying  out  the  above  arrangement,  it  asked  the  Court  to  find  and  declare 
that  Monorgan's  Croft,  as  described  in  the  summons  and  declarator  and 
interdict,  signeted  17th  May  1860,  and  the  buildings  thereon,  and  reve- 
nues henceforth  arising  therefrom,  and  the  sum  of  L.1 000  sterling,  are 
held  by  the  Provost,  Bailies,  and  Town  Council  of  Dundee,  as  trustees  of 
Johnston's  bequest,  and  are  subject  to,  and  to  be  applied  for,  the  yearly 
maintenance  of  the  aged  and  impotent  people  of  the  town  of  Dundee  in 
time  to  come;  to  decern  and  ordain  the  Provost,  Bailies,  and  Town 
Council,  MB  trustees  aforesaid,  to  make  payment  to  the  pursuers  out  of  the 
foods  of  said  bequest  of  the  sum  of  L.lOO  sterling  m  full  of  the  pursuers' 
claims  for  arrears  of  pension  up  to  said  date  from  the  bequest,  and  to  pay 
to  each  of  the  said  pursuers  of  the  action  the  sum  of  L.1  sterling  per 
mouth  during  his  or  her  life  in  time  coming  ;  to  the  extent  of  these  fiud- 
ings  and  decemiture,  to  repel  the  defences,  and  to  find  the  pursuers  and 
defenders  entitled  to  expenses  out  of  the  funds  of  the  said  bequest ;  and 
to  find  the  ProYost,  Bailies,  and  Town  Council  of  Dundee,  as  trustees 
aforesaid,  liable  therein ;  and  to  ordain  an  account  of  the  pursuers'  expenses 
to  be  lodged,  and  to  remit  the  same  when  lodged  to  the  auditor  for  taxa- 
tion ;  an^  ^ioad  uUroj  to  assoilzie  the  defenders  from  the  conclusions  of 
the  said  action. 

The  Court  approved  of  the  minutes,  mterponed  their  authority  thereto, 
and  decerned  accordingly. 
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This  Bettlement  secures  to  the  aged  and  impotent  people  of  Dandee  a 
fand  amounting  at  present  to  upwards  of  L.800  a  year,  and  which,  from 
the  improvable  nature  of  the  property  and  its  eligibility  for  fening,  may 
in  a  few  years  amount  to  L.1000  or  L.1200. 

Pet.,  F.  E.  Sim  (Simb's  Factor).— Dec.  6. 

Petition — Cemtian, 

This  petition  was  presented  by  a  judicial  factor  appointed  under  the 
Pupils'  Protection  Act,  for  the  purpose  of  having  his  bond  of  caution  can- 
celled, and  a  new  bond  by  the  National  Ouarantee  and  Suretyship  Asso- 
ciation taken  in  its  stead.  The  case  was  reported  by  Lord  Barcaple,  on 
account  of  the  importance  of  the  question  whether  bonds  by  a  company 
of  limited  liability  could  be  accepted  by  the  Court. 

It  appeared  from  the  report  of  the  Accountant  of  Court,  which  was 
referred  to,  that  he  was  satisfied  of  the  respectability  and  responsibility  of 
the  company,  and  both  he  and  the  Lord  Ordinary  concurred  in  thinking 
that  their  bond  may  be  safely  taken.  In  the  present  instance,  he  observes, 
there  seems  to  be  only  one  element  of  difficulty.  This  is  a  company  of 
Umited  liability.  This  is  not  thought  by  the  accountant  to  present  any 
practical  difficulty,  and  in  that  view  the  Lord  Ordinary  concurs.  In  the 
case  of  a  private  cautioner,  the  accountant  can  only  satisfy  himself  from 
the  ostensible  character  or  supposed  circumstances  of  the  person  at  the 
time,  and  these  must  frequently  prove  deceptive.  Even  where  the  suffi- 
ciency of  the  party  is  at  first  undoubted,  unfortunate  circumstances  too 
often  occur  to  alter  his  position.  Again,  where  the  circumstances  of  the 
party  are  positively  known  to  be  sufficient  for  the  obligation  undertaken, 
and  likely  to  continue  so,  it  remains  unknown  how  many  other  cautionary 
obligations  he  may  have  undertaken.  None  of  these  objections  apply  to  a 
pubtic  company ;  and  accordingly,  so  far  as  the  question  is  one  of  general 
expediency,  there  seems  no  doubt  of  the  desirableness  of  substituting  bonds 
by  a  pubUc  company  for  those  by  private  persons.  The  responsibility 
and  sufficiency  of  a  company  may  be  judged  of  and  ascertained  in  the  same 
way  as  that  of  a  private  person.  In  the  present  case  the  factory  funds 
are  not  large,  and  there  seems  no  doubt  that  the  association  is  amply  suf- 
ficient for  the  amount. 

The  Lord  President  said  he  had  great  difficulty  about  the  case.  It 
was  a  novel  one,  and  the  whole  system  of  companies  with  limited  liability 
was  as  yet  untried.  There  was  here  a  cautioner  already,  and  he  thought 
that  at  present  the  safe  course  was  to  refuse  the  application,  especially  as 
they  had  a  personal  cautioner. 

The  application  was  accordingly  refused. 

Paterson's  Trustees  r.  David  Hunter  and  Others. — Dec,  10. 

Superior  and  VasscU — Obligations, 
This  was  an  action  at  the  instance  of  the  trustees  of  the  late  William 
Paterson,  gardener  in  Dundee,  against  Mr  Hunter  of  Blackness,  and  bis 
commissioners ;  and  the  question  was  as  to  the  liability  of  the  defenders  as 
superiors  of  certain  subjects  in  the  suburbs  of  Dundee,  to  relieve  the  pur- 
suers, as  their  vassals,  of  the  poor-rates  effeiring  to  these  subjects.  By 
feu-contract,  dated  26th  Nov.  1796,  entered  into  between  the  late  David 
Hunter,  Esq.  of  Blackness  (the  defender's  grandfather),  and  the  pursuer's 
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iQthor,  the  said  William  Paterson,  the  said  David  Hunter,  ia  considera- 
tion of  the  fen-daty  and  of  the  casnalties  and  prestations  therein  mentioned, 
.<old,  alienated,  and  in  fen  farm  perpetually  disponed  from  him,  his  heirs, 
aod  aU  others  his  assignees,  to  and  in  favour  of  the  said  William  Paterson, 
his  heirs  or  assignees  whomsoever,  heritably  and  irredeemably,  all  and  whole, 
two  acres  of  land,  part  of  the  estate  and  barony  of  Blackness,  and  situated 
in  the  neighbourhood  of  Dundee,  as  particularly  described  in  the  said  feu- 
contract  The  said  two  acres  of  land  were  so  fened  for  the  purpose  of 
being  occupied  as  a  market  garden,  and  the  annual  fen-duty  stipulated 
was  L.20.  The  entry  was  taxed,  and  in  consideration  of  the  fen-duty  and 
other  prestations,  the  superior  bound  and  obliged  himself  and  his  heirs  and 
sQccenors  to  free  and  relieve  the  vassal  and  bis  heirs  and  successors  '  of 
all  cess,  ministers'  stipends,  augmentations  thereof,  and  whole  other  public 
bordeos  whatsoever  payable  f  nrth  of  or  for  the  said  two  acres  of  land,  and 
temda  thereof,  in  all  time  bygone  and  in  all  time  coming.'  Shortly  after 
the  date  of  the  fen,  a  cottage  and  outhouses  were  erected  by  the  feuar 
upon  the  ground,  the  annual  value  of  which  cottage  and  onthouses  was, 
as  admitted  by  both  parties,  about  L.ld.  In  1859,  a  sub-feu  was  granted 
bj  the  pursuer  to  Mr  John  Thomson,  manufacturer  in  Dundee,  and  since 
then  buildings  have  been  erected  upon  the  ground  in  question  of  an  annual 
Taiue  of  upwards  of  L.350.  The  pursuers  in  this  action  as  originally  laid, 
claimed  relief  f^om  the  defenders  of  certain  poor-rates  paid  by  them  prior 
to  th^  said  sab-fen  to  Thomson,  and  they  also  concluded  for  declarator 
tiiat  the  defenders  ^  are  bound  to  free  and  relieve  the  pursuers  of  all  poor- 
rates  forth  of  or  from  the  said  subjects  in  all  time  coming,  including  therein 
ail  and  any  poor-rates  assessed,  or  which  should  be  assessed,  upon  any  and 
all  baildings  erected  or  to  be  erected  upon  the  ground  of  the  said  subjects, 
or  at  least  upon  any  and  all  buildings  in  the  profitable  and  legitimate  use 
of  the  said  subjects  erected  or  to  be  erected  thereupon.'  This  last  con- 
elosion  was  not,  however,  ultimately  insisted  in,  and  the  action,  as  it  came 
before  the  Court  for  judgment,  was  confined  to  a  claim  for  relief  of  the 
poor-rates  actually  paid  by  the  pursuers  in  respect  of  the  ground  feued 
and  of  the  cottage  and  outhouses  originally  erected  thereon  as  above 
mentioned.  It  was  admitted  for  the  defenders  that  they  were  liable  in  the 
relief  soaghty  so  far  as  the  poor-rates  in  question  effeured  to  the  annual  fen- 
doty  of  L.20 ;  but  they  maintained  that  they  were  not  liable  beyond  that 
limit,  or  for  the  proportion  of  poor-rates  efi^eiring  to  the  increased  value 
of  the  land  as  an  agricultural  subject,  or  effeiring  to  any  buildings  which 
had  been  erected  upon  it.  The  Lord  Ordinary  fonnd  for  the  pursuers, 
and  the  defenders  having  reclaimed,  the  case  was  debated  last  month,  and 
was  to-day  advised. 

The  Lord  President  and  Lord  Cnrriehill  concurred  in  holding  that  the 
obligation  of  relief  contained  in  the  feu-contract  could  not  be  limited  to 
the  proportion  of  bnrdens  effeiring  to  the  annual  feu-duty  stipulated,  and 
that  the  criterion  of  liability  must  be  the  present  value  of  the  land  feued, 
iociiiding  therdn  the  value  of  such  buildings  erected  upon  the  land  as  must 
be  presumed  to  have  been  fairly  within  the  contemplation  of  the  parties 
when  the  fen  was  granted.  They  were  further  of  opinion,  that  in  the  pre- 
sent ease  the  cottage  and  outhouses  at  least  were  buildings  of  the  latter 
sort,  and  they  accordingly  were  for  affirming  the  Lord  Ordinary's  inter- 
locutor.   At  the  same  time,  however,  they  reserved  their  opinion  as  to 
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whether  a  Rnperior  could  be  called  upon  to  pay  In  reepect  of  an  obligation 
of  relief  of  this  kind  a  larger  sum  than  he  actnaUj  receired  for  feu-duty, 
and  thej  also  reserved  their  opinion  as  to  the  extent  of  the  superior's  la- 
bility in  the  case  of  a  fen  on  which  buildings  had  been  erected  of  such  a 
character  as  to  make  the  land  be  subsidiary  to  the  buildings. 

Lord  Deas  dissented.  He  thought  the  criterion  of  the  superior's 
liability  under  the  obligation  of  relief  was  the  amount  of  his  estate  in  the 
feu.  That  estate  was  here  represented  by  the  annual  feu-duty  ;  and  he 
was  therefore  for  sustaining  the  defenders'  plea  that  that  fen-duty  was 
the  measure  of  liability. 

MuRPHT  V,  Kennedy. — Dec.  10. 
Process — Execution. 
In  this  advocation  of  Jessie  Kennedy  against  Henry  Murphy,  pawn- 
broker, Glasgow,  she  states  an  objection  to  an  execution  of  citation, 
founded  on  the  16  &  17  Vict.,  c.  8,  sec.  9,  the  objection  being  that  the 
execution  was  not  engrossed  at  the  end  of  and  continuous  with  the  peti- 
tion. The  petition  was  written  on  four  pages,  and  on  the  fifth  there  was 
a  minute  of  the  petitioner  and  an  interlocutor  of  the  Sheriff-substitute. 
The  execution  was  written  at  the  foot  of  the  fifth  and  the  top  of  the  sixth 
pages.  The  Court,  affirming  Lord  Barcaple's  interlocutor,  repelled  the 
objection,  holding  that  the  interlocutor  of  Court  sustained  the  continuity, 
and  Lord  Curriehill  specially  reserving  his  opinion  as  to  whether  an  exe- 
cution written  entirely  on  the  fifth  page,  when  the  petition  ended  at  the 
foot  of  the  fourth,  would  be  a  nullity. 

Campbell  v.  M*Holm. — Dec.  11. 
Arbitration — Reduction  of  Decree, 

The  pursuer,  Alexander  Campbell,  Esq.  of  Auchindarroch,  in  the  county 
of  Argyle,  seeks  to  reduce  a  decreet-arbitral  in  favour  of  William  M'Holm, 
late  tenant  in  Badden,  on  the  pursuer's  estate.  The  decreet  found  that 
t^e  defender  had  expended  L.163  on  improvements  by  draining,  etc.,  on  his 
farm  before  leaving  it.  By  agreement,  if  the  defender  had  expended  over 
L.lOO,  he  was  to  receive  L.150;  if  nnder  L.100,  he  was  to  receive  L.105, 
for  renouncing  his  lease.  The  ifference  between  the  parties  was  thus  only 
L.26.  The  ground  of  reduction  was,  the  arbiters,  who  were  farmers  in 
the  neighbourhood,  had  been  guilty  of  *  corruption,'  in  asking  questions 
at  the  defender  as  to  the  drains  put  in  by  him,  and  that  he  had  represented 
that  he  put  in  more  drains  than  he  had  actually  done,  the  whole  drains 
being  valued  at  L.64. 

The  Court,  by  a  majority,  adhered  to  Lord  Ormidale's  interlocutor, 
assoilzieing  the  defender,  and  found  his  late  landlord  liable  in  expenses. 

BxjRN  Callander  v.  Burn  and  Others. — Dec.  17. 
Writ — Designation — A  doption^ 
On  21st  December  1841,  the  late  Mr  Bum  Callander  executed  a  bond 
of  provision  in  favour  of  his  younger  children  over  his  entailed  estates. 
The  vnriter  of  this  deed,  though  named  in  the  testing  clause,  was  not  de- 
signed. The  questions,  therefore,  raised  in  the  present  case  between  the 
late  Mr  Bum  Callander's  heir,  succeeding  to  the  entailed  estate,  and  the 
younger  children,  are— (1)  whether  the  bond  of  provision  is  iraprobative ; 
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and  (2)  whether,  assuming  it  to  be  improbative,  it  has  been  rendered 
effectoal  by  the  operation  of  all  or  any  of  Mr  Barn  Callander's  snbseqnent 
testamentary  writings.  The  deeds  executed  by  Mr  Burn  Callander,  sub- 
sequent in  date  to  the  bond  of  provision,  and  on  which  the  defenders 
foanded  as  referring  to,  adopting,  and  recognising  the  existence  and 
validity  of  the  bond  of  provision,  were — (1)  Two  codicils  to  the  deed 
itself,  of  date  6th  and  22d  October  1853,  naming  additional  trustees,  and 
each  of  the  two  parties  therein  named,  '  as  one  of  the  tutors  and  curators 
to  my  children,  with  the  same  powers  as  the  trustees  and  tutors  and 
curators  before  named'  These  codicils  are  strictly  probative,  and  are 
written  on  the  margin  of  the  deed.  (2)  A  deed  of  October  1853,  entitled 
'second  codicil  to  post-nuptial  contract.'  By  the  contract  an  annuity  of 
L2300  had  been  secured  to  Mrs  Calbinder,  which,  by  a  codicil  in  May 
1851,  was  restricted  to  L.2000 ;  and  now,  by  this  second  codicil,  sub- 
scribed by  Mr  and  Mrs  Callander,  the  annuity  is  further  reduced  to  L.1500. 
It  is  a  r^pilarly  tested  deed,  and  proceeds  on  the  narrative  that  Mr  Cal- 
lander had  *  settled,  by  a  bond  of  provision  dated  21st  December  1841, 
the  sum  of  L.2  6,000,  or  four  years'  free  rents  of  my  entailed  estates,  upon 
oor  three  younger  children,  in  terms  of  the  powers  conferred  on  me  by  the 
deed  of  entail  under  which  1  hold  the  said  estates.'  An  abstract  is  re- 
ferred to  for  the  net  rental,  after  deducting,  mteraiia^  interest  of  L.26,000, 
settled  by  Mr  Callander  on  his  three  younger  children,  L.1300  '--one- 
third  of  which  rental  it  was  in  the  power  of  Mr  Callander  to  settle  on  his 
vidow,  broi^ht  out  to  be  L.1500.  On  this  footing,  and  upon  this  ex- 
press declaration,  the  annuity  thus  restricted  has  become  payable  to  Mrs 
Callander.  (8)  A  codicil,  of  date  22d  October  1853,  to  his  testament, 
executed  by  Bir  Callander  in  consequence  of  the  necessary  restriction  of 
Mb  wife's  annuity  by  the  preceding  deed.  It  proceeds  on  the  footing  of 
the  bond  of  provision  of  2lBt  December  1841,  and  codicils  of  6th  and 
22d  October  1853,  bdng  effectnal ;  and  it  farther  declares  that  the  tutors 
aad  curators  therein  named,  *  to  all  ny  children,  including  my  eldest  son,' 
shoold  have  the  charge  of  Mb  moveable  estate  as  executors,  so  as  to  pre- 
vent eonfusion  in  the  management  of  his  estates  and  effects.  Upon  the 
death  of  Mr  Callander,  the  several  deeds  mentioned  and  referred  to  were 
found  in  his  repositories.  The  Lord  Ordinary  (Jerviswoode)  held  that  the 
bond  of  provision  was  improbative  from  the  want  of  the  designation  of  the 
vriter;  and  that,  the  writ  being  thus  per  se  subject  to  statutory  nullity, 
it  had  not  been  so  acknowledged  or  recognised  by  Mr  Callander  in  his  sub- 
wqaent  probative  writings  as  to  overcome  this  defect.  The  defenders 
having  redaimed,  the  case,  in  consequence  of  the  importance  and  difficulty 
of  the  questionB  raised,  was  sent  to  the  whole  Court,  and  was  to-day  ad- 
rised  along  with  the  opinions  of  the  consulted  judges. 

The  jtt^^  unanimously  held  that  the  bond  of  provision  was  improba- 
tive, from  the  want  of  the  designation  of  the  writer  in  the  testing  clause ; 
bat  a  Dijority  of  the  judges  held  that  the  deed,  and  the  obligations  it 
oontamed,  had  been  recognised  and  adopted  as  his  by  the  grantor  in  the 
nbseqnent  writmgs  and  deeds  (above  mentionedX  to  which  no  objection 
existed,  and  so  were  made  effectnal.  The  minority  of  the  judges,  con- 
nsting  of  Lords  Mackenzie,  Kinloch,  Jerviswoode,  and  Barcaple,  held 
that  the  nnility  cansed  by  the  non-designation  of  the  writer  was  not  re- 
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moved  by  the  sabsequent  deeds^  there  being  nothing,  in  their  Lordships' 
opinion,  in  these  deeds  equivalent  to  an  acknowledgment  or  recognition 
by  Mr  Callander  of  the  bond  of  provision  as  a  bond  executed  by  him, 
and  which  he  intended  should  receive  effect,  or  any  such  reference  in  the 
subsequent  probative  writings  to  the  prior  improbative  bond,  as  effectually 
to  constitute  the  provision  in  favour  of  the  younger  children. 

SECOND  DIVISION. 
DecL  and  M.P.j  Eelland  andOthbrs  (Scott's  Tbustbes)  v.  Sir  Q.  H. 
Scott  Douglas  and  Othebs. — Nov.  27. 
Trust — Power  of  Assumption^ 
By  his  trust-settlement,  mortis  causa,  dated  28th  April  1820,  the  late 
Colonel  Francis  James  Scott  conveyed  his  whole  estate,  heritable  and 
moveable,  to  Mr  John  Tod  and  others,  as  trustees,  for  certain  specified 
purposes.  One  of  these  was  to  set  apart  a  sum  of  L.4000,  to  be  employed 
in  the  permanent  maintenance  of  a  school  for  boys  and  girls,  in  connection 
with  the  Episcopal  Church  in  Edinburgh.  After  leaving  certain  legacies, 
and  providing  a  liferent  of  the  residue  to  his  two  sisters,  he  declared, '  The 
fee  of  said  residue,  after  the  death  of  my  said  sisters,  shall  be  lent  out 
.  by  my  said  trustees  in  the  same  manner  above  directed,  and  the  interest 
arising  therefrom  shall  be  expended  in  maintaining  an  additional  number 
of  children  to  the  school  now  under  Mr  Craig's  direction.'  A  power  was 
granted  to  the  trustees  to  name  and  assume  other  trustees,  *  to  act  with 
or  after  them  in  the  premises.'  By  a  codicil,  dated  12th  January  1821, 
Colonel  Scott,  on  the  narrative  that  he  did  by  this  settlement  *•  devise  to 
certain  trustees  therein  named  the  sum  of  L.4000  sterling,  for  the  main- 
tenance of  a  free  school,  according  to  certain  restrictions  therein  specified,' 
declared,  ^I  hereby  revoke  such  bequest  and  appointment  altogether.' 
He  then  proceeds  to  '  give  and  bequeath '  to  certain  gentlemen,  specifically 
mentioned,  the  sum  of  L.2000  at  his  death,  and  L.2000  additional  on  the 
death  of  his  sisters,  in  trust,  to  maintain  a  school  <in  inseparable  connec- 
tion with  the  Episcopal  Chapel  commonly  called,  or  to  be  called,  St  James' 
Chapel,  Broughton  Place,  Edinburgh.'  He  appointed  the  school  to  be 
under  such  regulations  'as  to  the  said  trusted  or  a  majority  of  them, 
shall  seem  best ;'  and  he  further  declared,  '  I  hereby  revoke  all  other  be- 
quests or  devises  which  may  in  any  way  contradict  this  arrangement.'  The 
trustees  named  by  this  codicil  comprised  the  whole  testamentary  trustees 
except  one,  and  four  additional  trustees,  not  named  in  the  settlement. 
No  power  of  assumption  was  given  to  these  codicillary  trustees.  By 
an  addition  to  this  codicil,  not  dated.  Colonel  Scott  declared :  '  In  the 
event  hereafter  of  the  interest  of  my  property  exceeding  the  expenses  of 
such  donations  heretofore  mentioned,  I  bequeath  the  overplus  to  be  laid 
out  in  such  charitable  institutions  or  gifts  as  the  trustees  or  their  sne- 
eessoTS  named  in  this  codicil  may  judge  most  proper,  for  supporting  the 
needy,  or  educating  any  additional  number  of  boys  and  girls,  or  otherwise 
as  the  trustees  may  judge  best.  I  also  bequeath  to  the  newly  formed 
school  L.lOO  per  annum  additional  to  the  present  allowance,  at  the  de- 
mise of  both  my  sisters,  Elizabeth  Scott  and  Agnes  Scott.'  Colonel  Scott 
died  on  the  18th  December  1821.  On  11th  October  1851,  Mr  Tod,  on 
the  supposition  that  he  was  now  the  sole  survivor  of  the  original  accepting 
trustees,  both  under  the  settlement  and  codicil,  executed  a  deed  of  assump- 
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tioD  in  favoar  of  Mr  John  Robert  Tod  and  the  Rev.  John  Willison  Fer- 
guson, as  trustees  alongst  with  him,  *  for  execating  the  pnrposes  of  the 
said  trnst-deed  and  codicils.'  These  assumed  trustees  having  died,  Mr 
Tod,  on  17th  September  1856,  executed  another  deed  of  assumption  in 
similar  terms,  in  favour  of  the  present  pursuers,  and  of  Mr  Robert  Smyth 
Anderson,  the  latter  of  whom  declined  to  accept.  Mr  Tod  died  soon  after- 
wards ;  and  difficulties  having  been  found  by  the  assumed  trustees  on 
seTeral  points,  they  raised  the  present  action  of  declarator  for  the  pur- 
pose of  clearing  their  powers,  which  came  to  depend  before  the  present 
Lord  Ordinary.  On  19th  March  1 859,  the  Lord  Ordinary  (Kinloch)  pro- 
nounced an  interlocutor,  finding  the  pursuers  well  assumed  as  trustees 
onder  the  original  settlement,  and  entitled  to  employ  L.4000  of  the 
testator's  funds,  and  such  further  sum  as  would  yield  L.lOO  per  annum  in 
providing  for  the  establishment  and  maintenance  of  the  school  pointed  out 
by  the  testator,  according  to  such  scheme  as  the  Court  might  approve ;  but 
the  Lord  Ordinary  found,  at  the  same  time,  that  they  did  not  come  in 
room  of  the  codicillary  trustees,  who  formed  a  separate  legatory  trust,  and 
to  whom  no  power  of  assumption  was  given ;  and  that  they,  therefore,  bad 
DO  right  to  exercise  the  power  of  nominating  the  charitable  institutions 
which  should  take  the  residue  in  terms  of  the  last  codicil.  As  without 
such  nomination  it  was  impossible  to  discriminate  the  charities  which  should 
share  the  benefit,  the  Lord  Ordinary  considered  this  bequest  void  for  un- 
certainty, and  held  the  residue  to  pass  to  the  testator's  legal  representa- 
tives. This  interlocutor  was  reclaimed  against  by  both  parties  to  their 
Lordships  of  the  Second  Division.  In  the  meanwhile,  it  was  discovered 
that  Mr  Tod  had  been  under  a  misapprehension  in  considering  himself  to 
be  the  only  surviving  trustee;  and  a  minute  was  given  in  to  the  Second 
Division,  setting  forth  that,  at  its  date  (17th  April  1862),  there  still  sur- 
vived, of  the  original  testamentary  trustees,  Messrs  James  Pillans  and 
James  Evans,  and  of  the  codicillary  trustees  four,  viz.,  Messrs  Pillans  and 
Evans,  Sir  Duncan  McGregor  and  Mr  George  Ross.  Of  these.  Sir  Duncan 
M'Gregor  and  Mr  Evans  resided  out  of  the  country.  Another,  Mr  Dou- 
rIbs  of  Cavers,  who  was  both  an  original  and  a  cocUclllary  trustee,  though 
dead  by  the  time  the  minute  was  given  in,  had  only  died  in  the  month  of 
August  previous,  1861.  It  further  appeared  that,  in  May  1860,  Messrs 
Pilkns  and  Ross  executed  a  new  deed  of  assumption  in  favour  of  the  pur- 
suers, ratifying,  at  the  same  time,  the  deed  of  Mr  Tod,  and  all  the  actings 
and  proceedings  which  had  taken  place  in  the  interval.  In  December  of 
the  same  year,  1860,  Mr  George  Ross  and  the  pursuers  elcecuted  a  deed 
of  appointment,  specifying  the  charitable  institutions  which  were  to  take 
the  residue  of  Colonel  Scott's  estate.  Of  the  grantors  of  that  deed,  Mr 
Ross  alone  was  a  codicillary  trustee;  and  at  this  time  there  were  in  life  codi- 
cillary trustees  to  the  number  of  five — ^viz.,  Mr  Ross  himself.  Sir  Duncan 
MK)regor,  Mr  Evans,  Mr  Pillans,  and  Mr  Douglas  of  Cavers.  The  deed 
of  Deomber  1860  ran  in  name  of  all  these,  except  Mr  Douglas  of  Cavers ; 
hot  Sir  Duncan  M'Gregor  and  Mr  Evans  declined  to  sign  it  on  the  ground, 
it  is  said,  of  their  long  absence  from  Scotland,  and  of  their  having  ceased 
to  act  as  trustees  since  they  went  abroad.  Mr  Pillans  declined  to  sign 
OD  the  ground,  it  is  said,  of  his  advanced  age,  and  of  his  baring  for  many 
jears  taken  ncrpart  in  ihe  management  of  the  trust  afiairs.  Ko. explana- 
tion is  given  why  Mr  Douglas  of  Cavers,  who  bad  formally  accepted  the 
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trusteeship,  and  was  then  alire  and  resident  in  Scotland,  did  not  join  in 
the  deed,  except  that  he  had,  a  long  time  before,  written  a  lett»  stating 
that  his  residence  in  the  coimtrj  made  it  inconvenient  for  him  to  act  in 
the  trust.  The  present  process  of  multiplepoindmg  has  been  raised  for 
the  purpose  of  having  the  questions  arising  out  of  the  new  situation  of 
matters  decided  bj  the  Court.  The  Lord  Ordinary  reported  the  case  to 
their  Lordships  of  the  Second  Ditision ;  and  to-day  the  case  was  advised. 

The  Lord  Justice-Clerk  said  he  was  satisfied  that  the  deeds  of  assump- 
tion were  ineffectual,  because  in  the  one  case  the  deed  had  been  executed 
by  two  of  four  surviving  trustees,  and  in  the  other  by  one  of  two  surviv- 
ing trustees,  without  communication  or  consultation  with  the  remanent 
trustees.  It  was  true  these  remanent  trustees  were  temporarily  absent 
from  the  country;  but  such  temporary  absence  was  no  ground  of  disquali- 
fication, and  the  deeds  of  assumption  having  been  executed  by  less  than 
a  quorum  of  the  surviving  trustees,  must  be  set  aside  as  ultra  viVer.  Hold- 
ing that  opinion,  he  was  satisfied  that  the  pursuers  of  the  declarator  being 
the  trustees  so  assumed  had  no  title  to  sue,  and  that  action,  therefore, 
must  be  dismissed.  It  did  not  follow,  however,  that  their  tiUe  was  not 
good  enough  in  the  multiplepoinding.  They  were  the  holders  of  the  fund, 
and  as  such  were  entitled  to  raise  an  action  for  its  distribution.  Diffi- 
culties had  arisen  as  to  carrying  it  into  effect,  because  the  two  now  sur- 
viving trustees.  Sir  Duncan  M%^regor  and  Mr  Evans,  had  stood  aloof, 
and  dedined  to  exercise  any  discretion  reposed  m  them  in  the  distribution 
of  the  residue.  He  would  therefore  propose  that  the  judgment  of  the 
Court  should  be  intimated  to  them,  in  order  that  they  might  consider  what 
their  duty  was  in  the  present  position  of  the  trust. 

Lord  Cowan  concurred  in  the  practical  result  at  which  the  Lord  Jus- 
tice-Clerk had  arrived,  though  he  differed  as  to  the  nature  of  the  power 
of  assumption  under  the  codicil. 

The  Court  therefore  dismissed  the  action  of  declarator  without  expenses, 
and  in  the  multiplepoinding  pronounced  judgment  in  accordance  with  the 
opinion  of  the  Lord  Justice-Clerk,  ordering  the  judgment  to  be  intimated 
to  Sir  D.  M^Oregor  and  Mr  Evans,  reserving  all  questions  of  expenses. 

Dawson  r.  Stibton. — Dec.  4. 
Bq^ition — Liability  of  Trustee. 
This  was  a  reduction  of  a  judgment  pronounced  by  the  Sheriff  of  Perth- 
shire, in  an  action  at  the  instance  of  the  pursuer  agamst  the  defender.  The 
circumstances,  as  averred  by  the  pursuer,  were  these : — James  Stirton  was 
tenant  of  the  farm  of  Little  Fardle,  in  Perthshire.  In  1853  he  became 
insolvent,  and  executed  a  trust-deed  for  behoof  of  his  creditors  in  favour 
of  Alex.  Duncan,  a  bank  agent  at  Blairgowrie,  and  his  brother,  the  de- 
fender, Andrew  Stirton.  These  trustees,  after  acceptii^  office,  resolred 
to  renounce  the  lease  and  give  over  the  waygoing  crop  to  the  landlord 
at  a  valuation  to  be  fixed  by  arbiters.  Immediately  thereafter  the  land- 
lord leased  the  farm  to  the  pursuer,  Robert  Dawson,  who,  on  the  other 
hand,  agreed  to  take  over  the  crop  at  the  valuation  price.  The  arbiters 
appointed  having  entered  on  the  submission,  an  application  was  made  to 
them  in  the  course  of  it  by  Duncan,  one  of  Stirton's  trustees,  for  a  payment 
to  account;  and  the  arbiters  recommended  Dawson,  by  whom  die  price 
was  nltimately  to  be  paid,  to  pay  Stirton's  trustees  L.100  to  account. 
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Dswwm  ftllsged  that  he  paid  this  8iim  on  21  st  March  1856,  and  this  aUe- 
gatioo  he  supported  by  ao  entry  to  that  effect  in  the  cash-book  of  the 
troBt-estate  in  the  bandwriting  of  Dancan,  the  trustee  and  cashier  of  the 
tnst  The  submission  having  gone  on  to  a  termination,  it  was  ascertained 
that  the  Taine  of  the  crop  was  L.618,  and  that  the  amount  payable  to 
Stirton's  trustees,  after  deducting  the  rent  due  to  the  landlord,  was 
L211,  lOs.  dd.  This  sum  the  defender  received  from  the  agent  for  the 
bodbrd  on  20th  June  1856,  who  omitted  to  deduct,  as  he  should  have 
done,  the  L.100  which  had  been  paid  to  account.  On  the  same  day  the 
porsoer  made  a  setUemoit  with  Mr  Condie,  the  landlord's  agent,  who  had 
It  the  time  a  sum  of  L.1000  belonging  to  the  pursuer  In  his  hands.  In  this 
settlement  the  pursuer  was  debited  with  the  full  value  of  the  crop.  The 
malt  was,  that  the  pursuer  paid  the  L.718  instead  of  L.618  as  the  price 
of  the  crop.  Duncan  having  died  insolvent,  the  pursuer  raised  an  action 
agsiDst  the  defender  for  repetition  of  the  L.100  which  had  been  overpaid 
bv  mistake.  The  Sheriff-substitute  (Barclay)  and  Sheriff  (Gordon)  as- 
soilzied the  defender.  An  action  of  reduction  of  these  judgmentA  living 
been  brought,  the  Lord  Ordinary  (Barcaple)  reduced  them,  and  decerned 
agamst  the  defender  for  repayment  of  the  L.100.  The  defender  having 
reckmied,  the  Court  to-day,  after  full  argument,  recalled  the  Lord  Ordi- 
nsry'B  mterlocutor,  and  again  assoilzied  the  defender. 

BuiK  V.  SriTxir. — Dee.  5. 
Poor  Lau) — AUment, 
This  is  an  adv<x»tion  from  the  Sheriff  Court  of  £lgin.  In  the  end  of 
Janoary  I860,  Widow  Catherine  MUlar,  upwards  of  eighty  years  of  age, 
resident  in  Elgin,  and  without  any  means  of  subsistence,  applied  to  Uie 
Parochial  Board  for  relief.  The  Board  admitted  her  claim  \  but  having 
ascertained  that  she  had  a  grandson,  George  Buie,  a  plumber  by  trade, 
and  the  keeper  of  an  inn  called  the  Star  Lin  in  Elgin,  who  was  able  to 
rapport  Ida  grandmother,  the  Board  called  on  him  to  do  so,  and  inti- 
mated that  they  would  hold  him  liable  for  all  advances  made  by  them. 
To  this  demand  Buie  made  answer,  that  he  would  receive  his  grand- 
mother into  his  own  house  and  aliment  her  there ;  that  he  was  rcndy  to 
pay  the  past  advances  of  the  Board,  but  that  he  would  pay  nothing  in 
future.  The  Board  intimated  this  offer  to  Widow  Millar,  but  she  re- 
fused to  go  to  Buie's,  saying  she  would  rather  starve  than  go*  The 
Board  therefore  continued  their  advances  to  Millar,  and  raised  an  action 
gainst  Buie  for  repayment.  His  defence  was,  that  having  offered  aliment 
to  his  grandmother  in  his  own  house,  he  had  done  all  he  wasboond  to  do. 
The  Sheriff-substitute  sustained  this  defence,  on  the  ground  that  the  Pare- 
chial  Board  was  only  boaud  to  afford  <  needful  sustentation '  to  paupers, 
that  the  offer  by  Buie  to  take  his  grandmother  into  his  own  house  was 
'  sustentation,'  and  therefore  there  was  no  obligation  on  the  Board  to 
make  the  advances  for  which  they  sued.  The  Sheriff,  on  appeal,  recalled 
this  interlocutor,  on  the  ground  that  a  mother  was  entitled,  to  etpoarote 
aliment  from  the  son,  except  where  the  son  was  unable  to  give  it — that 
Buie*8  means  were  proved  to  be  such  as  to  enable  him  to  give  a 
separate  alimait — that  Widow  Millar  was  therefore  entitled  to  refuse 
to  go  to  her  grandson's  house,  and  the  Board  could  not  force  her— r 
^  that  therefore,  in  point  of  fact,  she  remained  destitute  notwith- 
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standing  the  offer,  and  the  Board  were  entitled  to  recover  the  aliment 
they  had  given. 

Bnie  having  presented  a  note  of  advocation,  the  Court  to-day,  after 
hearing  connsel,  recalled  the  Sheriff's  interlocutor,  and  returned  to  that  of 
the  Sheriff-substitute,  which  assoilzied  the  defender. 

The  Lord  Jnstice-Cierk  observed,  that  the  duty  of  the  Parochial 
Board  was  merely  to  aliment  the  poor,  so  as  to  obviate  starvation. 
They  could  never  have  a  right  to  be  reimbursed  of  more  than  ^  needfnl 
sustentation ;'  and  if  relatives  offered  needful  sustentation  to  a  poor  per- 
son, then  the  parish  was  relieved  from  all  obligation  quoad  that  person. 
It  might  be  that  in  a  question  with  the  grandmother  herself,  the  defender 
might  have  been  bound  to  give  her  a  separate  aliment ;  but  that  would 
have  been  a  totally  different  case.  That  would  have  been  an  action 
expietatej  and  founded  on  equity;  but  an  inspector  of  poor  had  nothing 
to  do  with  questions  of  equity.  He  was  an  officer  acting  under  a 
statute,  and  his  duty  under  the  statute  was  only  to  prevent  starvation. 
After  the  offer  of  the  defender  there  was  no  risk  of  starvation,  and  the 
advances  made  by  the  Board  were  therefore  not  of  the  character  of  *  need- 
ful sustentation,'  and  could  not  be  recovered.  The  offer  relieved  the 
parish  of  all  responsibility,  and  brought  the  title  of  the  inspector  to  inter- 
fere to  an  end. 

Miller  v.  Miller  and  Simpsok. — Dec.  9. 

Process — Reckdminy  Note. 

In  this  action  of  divorce,  at  the  instance  of  James  Miller,  writer, 
Dundee,  counsel  for  the  co-defender  objected  to  the  competency  of  the 
reclaiming  note,  in  respect  that  it  did  not  have  a  copy  of  the  summons 
appended,  in  terms  of  the  77th  section  of  the  Act  of  Sederunt  of  11th 
July  1828. 

After  some  discussion,  in  the  course  of  which  the  Lord  Justice-Clerk 
suggested  that  the  Court  of  Session  Act,  1850,  might  have  operated  as  a 
repeal  or  partial  repeal  of  the  section  of  the  Act  of  Sederunt  relied  on, 
as  that  section  required  the  original  defences  to  be  printed  as  well  as  the 
enmmons,  which  he  did  not  remember  of  having  ever  seen  done— the  case 
was  continued,  to  allow  the  parties  on  both  sides  to  look  into  the  Acts  imd 
authorities. 

At  the  calling,  it  was  argued  for  the  pursuer  that  consistorial  causes 
were  privileged  causes,  and  were  different  from,  and  not  subject  to,  the 
same  rules  as  other  civil  causes ;  further,  that  the  Court  of  Session  Act, 
1 850,  had  repealed  the  Act  of  Sederunt,  so  that  neither  the  original  con- 
descendence nor  the  original  defences  required  to  be  printed  if  the  record 
was  made  up  on  the  revised  papers,  and  the  summons  was  in  no  different 
position  from  the  original  condescendence  and  defences.  The  summons 
had  here  been  omitted  as  an  oversight,  and  it  would  do  no  harm  to  allow 
the  reclaimer  to  print  it  at  this  stage. 

It  was  maintained  by  the  defender  that  the  rule  of  the  Act  of  Sederunt 
to  append  the  summons  was  absolute,  and  had  been  so  acted  upon  in  six 
decisions,  three  following  the  Act  itself  at  the  rate  of  one  each  year,  and 
the  last  being  in  1845.  That  absolute  rule  had  not  been  abrogated 
in  words  by  the  Act  of  1850,  nor  by  implication ;  and  it  had  not  been 
infringed  upon  at  all  except  by  two  decisions — ^the  one  in  1852  dispens- 
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laf  with  the  original  defimces  when  these  were  revised  defences,  and  the 
other  m  1853  dispensing  with  the  original  condescendence. 

Lord  Cowan  was  of  opinion  that  the  Act  of  1850  did  not  imply  a 
repeal  of  the  77th  section  of  the  Act  of  Sederuat ;  one  of  the  sections  of 
the  Act  of  1850  rather  raised  the  contrary  presumption.  There  was  no 
enactment  repealing  that  wholesome  provision,  and  there  was  no  reason 
vbj  it  should  be  repealed,  for  in  every  case  it  was  necessary  for  the 
Court  to  hare  the  summons  before  them.  He  conld  see  no  distinction 
between  consistorial  canses  and  other  ciril  caoses.  The  Act  merging 
the  Consistorial  Court  m  the  Court  of  Session  expressly  provided  for  the 
renew  of  the  judgments  of  the  Lord  Ordinary  in  such  causes  '  in  the  same 
vay  as  in  all  civil  causes.'  His  opinion  therefore,  arrived  at  not  without 
regret,  was  that  this  reclaiming  note  was  incompetent. 

The  other  judges  concurred. 

The  Court  therefore  refused  the  reclaiming  note,  and  found  the  re- 
spondent entitled  to  expenses. 

OsTVALD*8  Trustees  v,  Oswald. — Dec.  11. 
Entail — Prohibitory  Clause. 
This  was  an  action  of  declarator  and  reduction,  at  the  instance  of  the 
tnistees  and  beneficiaries  nnder  the  trust-disposition  executed  by  the  late 
Richard  Alexander  Oswald,  of  Auchencruive,  dated  19th  October  1838, 
gainst  Alexander  Oswald,  now  of  Auchencruive,  and  the  three  nearest 
hevs  substituted  after  him,  by  a  deed  of  entail,  dated  22d  January  1790. 
Br  his  trust-disposition,  R.  A.  Oswald  conveyed  all  his  lands  and  estates 
to  his  trustees  for  certain  purposes.  The  lands  to  which  the  present 
action  relates  were,  however,  understood  to  be  carried  by  the  entail  of 
1790,  and  the  heir  of  entail  was  allowed  to  take  and  maintain  possession 
of  them.  It  now,  however,  appears  that  the  word  *  irredeemably '  in  the 
prohibition  against  alienation  is  written  on  an  erasure,  and  the  present 
action  has  been  raised  to  have  it  declared  that  the  entail  of  1790  is 
defective,  and  that  the  lands  contained  in  it  were  carried  by  the  trust- 
deed  of  1830.  The  defenders  support  the  entail  of  1790  by  an  earlier 
entail  of  1780,  and  farther  maintain  that  the  entail  is  at  all  events  ^ec- 
taal  against  gratuitous  alienations  such  as  the  trust-deed  of  1838 ; 
vhile  they  also  say  that,  even  supposing  R.  A.  Oswald  had  power  to 
coo?ey  the  lands  in  question,  his  trust-deed  of  1838  did  not  include  or 
coQTej,  and  was  not  intended  to  include  or  convey,  to  the  pursuers  the 
lands  and  estates  described  in  the  summons.  The  Lord  Ordinary  (Jer- 
Ttswoode)  assoilzied  the  defenders  on  the  ground  that  the  entail  of  1790 
coDtains  an  effectual  prohibition  against  altering  the  order  of  succession, 
and  tbmb  the  deed  of  1838  is  to  be  regarded  simply  as  a  deed  altering  the 
order  of  succession,  and  therefore  cut  down  by  the  clause  in  the  entail 
The  defenders  reclaimed,  but  the  Court  unanimously  adhered  to  the  Lord 
Ordmary's  interlocutor  with  expenses. 

^yp.y  CooKSOK  AJXD  Steel  and  Others,  in  Botd's  Sequestration. — 

Dec,  11. 
Bankruptcy — Personal  Protection, 
This  was  an  appeal  from  a  resolution  passed  at  a  meeting  of  the  cre- 
ditors of  James  Boyd,  soap  and  candle  manufacturer,  Glasgow,  renewing 
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the  personal  protection  which  had  been  previously  granted  to  the  bank- 
rupt, '  for  the  period  of  two  years  from  7th  September  1863.  The 
appeal  was  presented  at  the  instance  of  three  of-  the  principal  creditors, 
being  a  minority  in  value  of  the  whole,  and  was  maintained  on  the  fol- 
lowing grounds :— (I)  That  the  appellants  had  not  received  notice  of  the 
meeting  at  which  the  resolution  was  passed,  and  were  not  aware  of  the 
feet  of  the  meeting  having  been  called ;  (2)  That  the  meeting  was  only 
Intended  by  three  creditors,  friends  of  the  bankrnpt,  whose  votes  were 
liable  to  objection  on  different  grounds ;  (8)  That  the  conduct  of  the 
bankrupt  was  such  as  would  justify  the  creditors  in  refusing  to  renew  the 
protection  for  so  long  a  period.  It  appeared  from  the  bankrupt's 
examination,  that  the  greater  part  of  his  liabilities  consisted  of  the  price 
of  lard  and  other  articles  adapted  for  use  in  his  trade,  which  he  had 
bought  in  large  quantities  from  the  wholesale  dealers  shortly  before  his 
insolvency,  and  immediately  pledged  with  commission-houses  in  Glasgow 
for  sums  considerably  below  the  cost  price,  the  goods  being  afterwards 
sold  by  the  brokers.  Of  the  three  creditors  attending  the  meeting,  one, 
the  bankrupt's  father,  claimed  to  vote  upon  a  promissory  note  for  L.500, 
granted  within  sixty  days  of  bankruptcy,  and  a  claim  for  rent  of  pre- 
mises, which  were  both  objected  to  as  insufficiently  vouched.  Another 
creditor,  who  cUimed  for  a  balance  of  L.60  on  an  account-current,  was 
objected  to  on  the  ground  that  the  account  contained  unvouched  entries 
sufficient,  if  deducted,  to  extinguish  the  balance.  The  third  creditor, 
who  claimed  on  an  account  for  groceries  to  the  amount  of  L.9,  17s.  5d., 
was  objected  to  because  the  Bankruptcy  Act,  section  79,  requires  the 
concurrence  of  a  majority  of  the  creditors  *in  number  and  value'  to  all 
resolutions  for  renewal  of  protection;  while,  by  section  101,  it  is  pro- 
vided that  creditors  claiming  to  an  amount  below  L.20  shall  not  be 
'  reckoned  in  number.' 

The  case  was  this  day  advised,  when  the  judgment  of  the  Court  was 
delivered  by  the  Lord  Justice-Clerk.  Their  Lordships  were  of  opinion, 
looking  to  the  allegations  of  the  appellants,  that  there  was  no  difference 
in  the  grounds  of  the  appeals  under  the  169th  and  170th  sections,  and 
it  was  therefore  immaterial  whether  the  merits  of  the  application  were 
considered  with  reference  to  the  one  appeal  or  the  other.  There  might 
be  cases  where  an  appeal  under  the  169th  section  was  the  only  remedy; 
«.  jjT.,  if  votes  had  been  obtained  by  corruption  or  bribery.  In  the  present 
case  the  question  really  resolved  into  a  scrutiny.  The  resolution  was 
carried  unanimously,  and  a  scrutiny  was  of  no  avail,  unless  it  could  be 
shown  that  every  one  of  the  votes  was  objectionable.  Without  enter- 
ing into  the  particular  objections,  the  Court  intimated  their  opinion  that 
the  creditors  had  failed  in  proving  that  no  one  of  the  creditors  present 
was  entitled  to  vote.    The  appeals  were  therefore  dismissed  with  ex- 


PeLj  A.N.  Thomson. — Dec.  17. 
Bankruptcy — Election  of  Trustee, 
In  September  1857,  the  Montrose  Foundry  Company  were  seques- 
trated under  the  Bankruptcy  (Scotland)  Act,  1856,  and  the  petitioner, 
A.  N.  Thomson,  who  was  a  creditor  of  the  firm,  was  appointed  trustee 
on  their  estates.    The  trustee  realized  and  divided  the  said  estates  in  so 
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far  as  known  at  the  time;  and  having  complied  with  all  the  provisions  of 
the  statnte,  he  was  discharged  hj  the  Sheriff  in  Oct.  1861.  Neither  the 
firm  nor  the  partners  were  discharged.  It  has  now  been  ascertained 
that  there  are  still  funds  belonging  to  the  firm.  In  these  circumstances, 
this  petition  has  been  presented  for  the  purpose  of  having  a  new  trustee 
appointed  and  invested  with  the  sequestrated  estate  of  the  company  and 
its  partners,  and  also  that  new  commissioners  may  be  appointed,  and  the 
sedeniut  books,  now  in  possession  of  the  accountant  in  bankruptcy,  be 
made  available  for  the  further  procedure  in  the  sequestration.  When 
the  case  was  in  the  Single  Bills,  the  Court  appointed  the  petition  to  be 
btimated  in  the  minute  book  and  on  the  walls  for  eight  days,  and  to  be 
ftrred  on  the  indiTidnal  partners  of  the  sequestrated  Montrose  Foundry 
Company.  To-day  the  Court  were  of  opinion  that  this  was  a  casus  tm- 
proviius  under  the  74th  section  of  the  Bankrupt  Statute,  but  it  was  so 
clearly  within  the  principle  of  that  section  that  ex  nobili  officio  they  would 
grant  the  prayer  of  the  petition. 

Their  Lordships,  therefore,  pronounced  the  following  interlocutor : — 
'  Their  Lordships  having  resumed  consideration  of  the  petition,  remit  to 
the  Lord  Ordinary  on  the  !^ills  to  appoint  a  meeting  of  the  creditors  of 
the  said  Montrose  Foundry  Company,  and  of  James  Chalmers,  John 
Beattie,  and  Robert  Duthie,  the  individual  partners  of  the  said  company,  to 
he  held  at  such  time  and  place  as  his  Lordship  may  fix,  to  elect  a  trustee 
or  trustees  in  succession,  and  commissioners  on  the  said  sequestrated 
estates,  and  to  appoint  said  meeting  to  be  advertised  in  the  Edinburgh 
(Jazctte,  and  to  remit  to  the  Sheriff  of  the  county  of  Forfar  to  proceed  in 
said  sequestration,  in  terms  of  the  statute ;  and  grant  waiTant  on  the 
accoantaut  in  bankruptcy,  to  deliver  to  the  petitfbner  or  to  transmit  to 
said  meeting  the  sederunt  books  in  the  sequestration.' 


OUTER    HOUSE. 

(Before  Lord  Barcaple.) 
M.P.,  Earl  of  WEmrss  v.  Campbell.— Z>«r.  U. 

The  BreadaUxme  Succession, 

This  is  an  action  of  multiplepoinding,  brought  in  the  name  of  the  Earl 
of  Wemyss  against  Mr  Campbell  of  Boreland,  claiming  to  be  sixth  Earl 
of  Breadalbane,  and  against  Mr  Campbell  of  Glenfalloch,  who  makes  the 
same  claim.  The  lands  of  Auchmore  and  Kinell,  in  the  county  of  Perth, 
ftre  part  of  the  Breadalbaiie  entailed  estates,  and  of  these  the  pursuer 
bad  a  lease  for  shootings  for  the  year  1863.  The  rent  was  L.900,  and  the 
present  action  is  brought  to  have  it  found  that  the  pursuer  is  liable  only  in 
OQce  and  single  payment,  and  that  the  competing  claimants  ought  to  be 
Gained  to  state  their  respective  claims  on  the  fund  in  medio.  The 
Action  is  brought  on  the  narrati?e  that  both  claimants  have  presented 
petitions  to  the  Sheriff  of  Chancery  to  be  served  as  nearest  heir  of  entail 
tu  the  late  Marquess  of  Breadalbane,  which  petitions  were  conjoined  by 
tbe  Sheriff  of  Chancery,  and  have  been  since  advocated  to  the  Court  of 
Session.  Objections  to  the  action  were  lodged  on  behalf  of  the  Earl  of 
Breadalbane  (Glenfalloch),  who  pleaded — (I)  The  incompetency  of  the 
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action,  in  respect  of  do  double  distress ;  (2)  That  the  real  raiser  (Bore- 
land)  was  no  partjT  to  the  contract  between  the  objector  and  the  Earl  of 
Wemjss,  and  therefore  had  no  right  or  title  to  claim  payment  thereof; 
(3)  That  the  real  raiser,  having  no  right  to  sne  the  £arl  of  Wemyss, 
could  not  bring  the  present  action  of  multiplepoinding ;  (4)  Res  judicata 
(in  respect  of  the  recent  refusal  of  the  First  DiTision  to  sequestrate  the 
entailed  estates  of  Breadalbane  on  the  petition  of  the  real  raiser),  that 
the  objector  is  entitled  to  possession  of  the  entailed  estates  of  Breadal- 
bane, and  consequently  that  he  is  entitled  to  the  rente  payable  by  his 
tenants  in  the  said  estates,  in  respect  of  possession  derired  from  him. 

The  Lord  Ordinary  has  pronounced  the  following  interlocutor : — 

^Edinburgh,  10th  December  IS63, — ^The  Lord  Ordinary,  having  heard 
counsel  for  the  parties  on  the  objections  to  the  multiplepoinding.  and 
haying  made  avizandum  and  considered  the  process,  sustains  the  objec- 
tion that  the  action  is  incompetent  in  respect  that  there  is  no  double  dis- 
tress ;  dismisses  the  action,  and  decerns ;  finds  the  real  raiser  liable  to  the 
objector  in  the  expenses  of  process ;  allows  an  account  thereof  to  be  given 
in,  and,  when  lodged,  remits  the  same  to  the  auditor  to  tax  and  report. 

*E.  P.  Maitland.' 

^  NoTB. — The  Lord  Ordinary  is  not  satisfied  that  this  multiplepoind- 
ing is  formally,  and,  as  matter  of  legal  necessity,  excluded  by  the  judg- 
ment of  the  Court  on  the  petition  for  sequestration  and  the  appointment 
of  a  jadicial  factor.  But  he  looks  upon  that  judgment  as  having  settled 
that  the  objector  enjoys  at  present  the  position  and  rights  of  heir-appa- 
rent, and  that  the  real  raiser  is  not  at  present  to  be  held  as  in  pari  casu 
in  this  matter  with  the  objector,  in  respect  of  the  depending  competition 
between  them,  and  the  averments  by  which  he  supports  his  claim. 

'  This  being  so,  it  follows  that  the  real  raiser  has  not  at  present  a  title 
on  which  he  could  sue  or  in  any  way  distress  the  nominal  raiser  for  the 
rent  with  reference  to  which  he  has  raised  this  multiplepoinding ;  while  it 
cannot  be  disputed  that  the  objector  has  a  title  to  receive  and  discharge 
that  rent.  Where  the  allegation  of  double  distress  is  rested  entirely  upon 
the  claim  of  the  real  raiser  to  the  fund,  and  where,  as  in  this  case,  it  can- 
not be  shown  at  the  outset  that  he  has  clearly  no  title  at  present  to  pur- 
sue that  claim,  it  appears  to  the  Lord  Ordinary  that  this  want  of  title  in 
the  real  raiser  constitutes  a  good  objection  to  tke  multiplepoinding. 

'  It  does  not  seem  to  be  a  valid  answer  to  this  objection,  that  possibly 
before  the  competition  in  the  multiplepoinding  could  be  disposed  of,  there 
may  be  a  change  of  circumstances  which  would  give  the  real  raiser  a 
title.  The  competency  of  a  multiplepoinding  must  depend  upon  the  state 
of  matters  when  it  is  raised.  It  is  not  the  object  of  the  process  to  pro- 
tect the  possible  rights  of  parties  who  have  not  at  present  a  title  to  sue  the 
common  debtor. 

'  The  Lord  Ordinary  does  not  proceed  upon  the  ground  which  was 
urged  for  the  objector,  that  the  rent  is  due  under  a  lease  granted  by  him. 
In  a  more  advanced  state  of  the  competition  for  the  estate,  this  might 
not  be  per  se  a  suflScient  objection  to  the  real  raiser's  title  to  prosecute  a 
claim  to  the  rents,  whether  accruing  under  leases  granted  by  former  pro- 
prietors or  by  his  present  competitor.  The  real  raiser  relied  much  upon 
the  fact  that  the  judgment  on  the  petition  for  a  factor  has  been*  taken  to 
appeal ;  bat,  in  the  meantime,  it  is  an  authoritative  judgment  of  the  Court 
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as  to  the  position  of  parties  with  reference  to  the  rights  of  apparency. 
At  the  otmost,  the  appeal  should  only  lead  to  the  sisting  of  the  present 
process  until  a  judgment  is  obtained  in  the  House  of  Lords ;  but  this 
would  not  be  an  appropriate  conrse  in  the  present  case,  in  which  the 
result  of  success  in  the  appeal,  and  of  the  appointment  of  a  judicial  factor^ 
would  be  to  make  this  multiplepoinding  unnecessary  and  inept. 

'E.  P.  m: 


Trade  Mark. — A  firm  consisting  of  three  partners  for  many  years  used  the 
letters  B  B  U  (being  the  initials  of  the  three  partners*  names)  with  a  device  as 
a  bnnd  for  the  goods  manufactured  by  them,  and  on  one  partner  dying,  the  use 
of  the  brand  was  continued  by  the  survivors.  In  1858,  one  of  the  two  survivors 
died  under  circumstances  which,  in  the  opinion  of  the  Court,  entitled  the  execu- 
tor of  the  survivor  to  have  the  business  sold  as  a  going  concern  ;  and  it  was 
beid,  the  right  to  use  the  brand  did  not  form  part  of  the  saleable  assets  of  the 
business.  Distinction  in  this  respect  between  a  trade  mark  indicating  the 
locality  where  goods  are  made,  and  a  trade  mark  indicating  the  firm  by  which 
tbey  are  made.  If  the  trade  mark  had  been  of  the  former  kind,  it  would  have 
been  saleable.  The  M.  R. — A  surviving  partner  has  a  right  to  use  the  name, 
Uidpari  ratione  the  personal  trade  mark,  of  the  old  firm. — (JBUinchard  v.  Hill 
doubted.     UaU  v.  Barrows,  32  L.  J.,  Ch.  648.) 

Wn.L. — A  devise  of  residue  of  real  estate  upon  contingent  or  future  trusts, 
does  not  carry  with  it  the  intermediate  income ;  hot  such  income  results  to 
tcstator*B  beir-at  law ;  and  the  1  Vict.,  c.  26,  has  made  no  difference  in  the  law 
in  this  respect.  A  similar  rule  applies  to  a  contingent  or  future  bequest  of  any 
particular  portion  of  the  personal  estate,  as  chattels  real.  Secus,  as  to  a  bequest 
of  residue  of  personal  estate,  which,  though  contingent  or  future,  carries  with 
it  all  the  intermediate  income  (Wood,  V.  C). — (Hodgson  v.  BecHve,  82  L.  J., 
CL  489.) 

Judicial  Separation. — ^A  wife  in  consequence  of  her  husband's  cruelty  left 
his  house.  She  afterwards  came  back,  but  refused  to  return  to  his  bed  except 
opon  condition  that  he  would  restore  her  to  her  position  in  the  household  as  his 
wife,  with  which  he  refused  to  comply.  In  consequence  of  his  ill  treatment, 
she  again  left  and  never  returned.  After  the  final  separation,  in  consideration 
of  the  wife's  agreement  to  apply  part  of  her  settled  income  for  the  benefit  of  the 
children  of  the  marriage,  the  husband  promised  to  allow  them  to  visit  her  from 
time  to  time.  This  promise  he  failed  to  perform,  and  in  consequence  of  the 
breach  of  his  agreement,  and  not  from  fear  of  personal  violence,  the  wife  six 
years  after  the  separation  instituted  a  suit  for  judicial  separation  ;  and  it  was 
held  by  the  full  Court,  affirming  the  decision  of  the  Judge  Ordinary,  that  the 
vife  was  entitled  to  a  decree  of  judicial  separation. — (Cooke  v.  Cooke.  82  L.  J., 
Pr.&.M.164.)  J  F«  V 

CHARTER-PARTr.— -By  charter-party,  dated  London,  the  19th  of  October  1860, 
plaintiff's  ship  was  chartered  to  defendant  as  follows :  *  It  is  this  day  mutually 
•greed  between  A.  B.,  owner  of  the  good  ship  or  vessel  called  the  M.,  of  420  tons 
or  thereaboutd,  now  in  the  port  of  Amsterdam,  and  J.  B.,  of  London,  merchant, 
that  the  said  ship,  being  tight,  staunch,  strong,  and  every  way  fitted  and  ready 
for  the  voyage,  soiBll  with  cdi  possible  despatch  proceed  direct  to  Newport,  Mon- 
inoathBhire,'  etc.,  and  there  take  in  cargo.    On  the  15th  of  October  the  ship  was 
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at  K.,  sixty -two  miles  from  Amsterdam,  and  not  in  the  port  of  Amsterdam,  and 
under  favourable  drcumstances  would  have  reached  the  docks  at  Amsterdam  in 
twelve  hours  more,  but  in  consequence  of  contrary  winds  and  the  absence  of 
steam- tug  power,  she  remained  at  N.  over  the  19  th  of  October,  and  did  not 
reach  the  docks  till  the  23d  of  October.  She  diecharged  her  cargo  with  all  pos- 
sible despatch,  was  immediately  made  ready  for  sea,  and  proceeded  direct  to 
Newport,  where  she  arrived  on  the  1st  of  December.  Defendant  altogether  re- 
fused to  load  the  ship.  In  an  action  brought  against  him  for  such  refusal,  it 
was  held,  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  below, 
that  the  words,  *  now  in  the  port  of  Amsterdam,'  in  the  charter-party,  imported 
a  warranty,  and  that  as  the  ship  was  not  in  the  port  of  Amsterdam  at  the  time 
when  the  charter-party  was  made,  defendant  was  justified  in  saying  that  there 
had  been  a  failure  of  performance  of  a  condition  precedent,  and  in  refusing  alto- 
gether to  carry  out  the  contract. — (Behn  v.  Burncts^  32  L.  J.,  Q.  B.  204.) 

Libel. — A  writer  in  a  public  periodical  has  no  other  right  than  that  of  any 
other  person  of  freely  discussing  the  public  acts  or  writings  of  another,  and  he 
is  not  *  privileged*  in  the  proper  sense  of  the  word.  If,  therefore,  an  article  in 
a  newspaper  commenting  on  public  acts  or  writings  contain  imputations  of  sor- 
did motives  or  dishonest  conduct,  and  the  acts  or  writings  themselves  do  not 
afford  a  reasonable  ground  for  such  imputations,  the  bondjide  belief  of  the  writer 
that  the  imputations  are  well  founded  affords  no  defence  to  an  action.  Cock- 
burn,  C.  J. — Where  the  public  conduct  of  a  public  man  is  made  tl\e  subject  of 
observation,  and  the  writer  who  is  commenting  upon  it  makes  imputations  of 
motives  which  fairly,  and  properly,  and  legitimately  arise  out  of  the  conduct 
itself,  and  the  jury  shall  be  of  opinion,  not  only  that  the  criticism  was  honest, 
but  also  well  founded,  there  I  should  be  prepared  to  say  that  the  imputation  so 
made  would  not  be  the  subject  of  an  action.  But  I  do  not  think  we  should  be 
laying  down  the  law  according  to  what  has  always  been  understood  to  be  essen- 
tial to  the  best  interests  of  the  community,  if  we  were  to  say,  because  a  writer 
may  fancy  that  the  conduct  of  a  public  man  is  open  to  the  suspicion  of  disho- 
nesty, that  therefore  he  is  entitled  to  denounce  that  man  as  dishonest. — {Camp- 
bell V.  SpottUwoode,  32  L.  J.,  Q.  B.  185.) 

Master  anb  Servakt. — ^Where  bervants  are  engaged  in  one  common  object, 
the  injury  sustained  by  one  servant  in  consequence  of  the  negligence  of  another 
servant  does  not  give  a  right  of  action  against  the  master.  The  guard  of  a  train 
and  the  platelayers,  whose  duty  it  is  to  attend  to  the  rails  over  which  the  train 
passes,  are  engaged  in  one  common  object,  the  safe  conduct  and  transit  of  the 
train  ;  and  therefore  no  action  can  be  maintained  against  the  coixipany  by  the 
representative  of  a  guard  of  a  train  killed  by  the  train  running  off  the  line  in 
consequence  of  the  neglect  of  the  '  ganger*  of  the  platelayers  to  renew  the  de- 
cayed metals  which  fasten  the  chairs  to  the  sleepers  on  the  railways. — (  Waller  v. 
The  South-Eastern  Bail.  Co.,  32  L.  J.,  Ex.  205.) 

Vendor  and  Purchaser. — Plaintiff  became  the  purchaser  at  a  sale  by  auction 
of  two  lots  of  real  property.  One  condition  of  sale  was,  that  within  ten  days 
the  vendor  should  deliver  to  the  purchaser  an  abstract  of  title ;  and  another 
condition  was,  that  if  any  requisition  should  be  made  with  which  the  vendor 
was  unable  or  unwilling  to  comply,  the  latter  should  be  at  liberty  to  rescind  the 
contract,  and  return  the  deposit  without  any  interest,  costs,  or  expenses.  The 
property  in  question  had  formerly  belonged  to  A.,  B.,  and  C,  who  were  partners 
m  trade.  C.  died  before  the  sale,  and  his  executors  had  released  to  A,  and  B.  all 
claim  on  the  partnership  property.  An  abstract  of  title  was  delivered  within 
the  ten  days,  showing  title  in  A.,  B.,  and  the  executors  of  C,  no  notice  being 
taken  in  it  of  the  release  by  the  executors.  After  the  abstract  had  been  deli- 
vered, the  deed  of  release  was  discovered  by  the  solicitor  of  the  vendors,  and 
an  abstract  of  it  was  sent  to  plaintiff.  It  bore  a  d5s.  stamp,  and  the  sum  paid 
in  consideration  of  the  release  was  not  expressed  in  it.  Plaintiff  objected  that 
it  was  improperly  stamped,  and  required  that  the  executors  should  ooncur 


BNGUSH  CA8E&  (8 

in  the  mJk.  The  execnton  refoBed  to  do  this,  and  the  Tendors  thereupon  ^ye 
notice  to  leecind  the  contract,  and  offered  to  retarn  the  depoeit ;  but  it  was 
held,  in  an  action  by  the  parchaser  against  the  vendors,  that  the  stamp  was  suf- 
iident,  and  that  the  purchaser  was  not  entitled  to  require  the  concurrence  of 
the  ezeontora  in  the  conyejance.  That  the  vendors  had  not  complied  with  the 
eonditton  which  bound*  them  to  deliver  an  abstract  within  ten  days ;  for  that 
coodition  required  them  to  deliver  a  full  and  fair  abstract,  whereas  the  abstract 
ddirered  was  a  mialcadinfr  one,  showing  a  title  in  A.,  B.,  and  G/s  executors,  the 
real  title  being  in  A.  and  B.  And  it  was  held,  that  for  this  breach  the  pur- 
chaser was  entitled  to  nominal  damages.~-(.SVe«r  v.  Crotr%,  32  L.  J.,  G.  P.  191.) 

Nuisance. — ^The  provisions  in  the  6  &  6  Will.  IV.,  cap.  50,  s.  70— whereby  it 
shall  not  be  lawful  to  erect  a  steam-engine  within  twenty-five  yards  from  any 
part  of  a  carriage-way,  unless  such  steam-engine  be  within  some  house  or  build- 
ing, or  behind  some  wall  or  fence  sufficient  to  conceal  or  screen  the  same,  so  that 
the  same  may  not  be  dangerous  to  passengers,  horses,  or  cattle, — applies  to  the 
case  of  a  portable  steam-engine  upon  wheels,  and  drawn  by  horses,  and  used  to 
drive  a  thrashing-machine  within  a  barn,  although  such  steam-engine  was  not 
ia  any  way  fixed  in  the  soil.— (5iniM  v.  Stokes^  S2  L.  J.,  M.  Ca.  199.) 

Order  of  Removal. — The  pauper  resided  in  the  parish  of  B.  with  his  wife  for 
more  than  five  years  prior  to  May  1869,  when  he  went  to  Guba  under  a  con- 
tract with  a  mining  company  to  work  for  them  as  a  miner,  for  a  neriod  of  three 
years,  at  L.9  a  month,  of  which  L.6  was  to  be  paid  monthly  to  the  wife  of  the 
pauper.  It  was  always  his  intention  to  return  to  his  wife  and  family  at  the 
expiration  of  the  three  years.  He  went  to  Cuba,  and  his  wife  and  family  con- 
tinued to  reside  in  the  same  house  in  the  parish  of  B.,  receiving  the  allowance 
from  the  company  for  about  one  year  and  five  months,  when  the  pauper  fell  ill, 
and  the  wife  became  chargeable.  On  the  17th  of  November  1861,  the  pauper 
returned  to  England,  and  found  his  wife  and  family  still  residing  at  B.,  and  he 
himself  became  chargeable  there.  It  was  held,  the  absence  in  Cuba  was  a  break 
of  residence  so  as  to  render  the  pauper  removable  from  B. — ( The  Churchwardens 
and  Overseers  of  Wellington  v.  The  Churchwardens  and  Overseers  of  Whitchurch^ 
32L.  J.,  M.Ca.  189.) 

Copyright  of  Designs. — The  6  &  7  Vict.,  c.  65,  applies  only  to  new  de- 
signs having  reference  to  some  purpose  of  utility ;  and* in  order  to  obtain  the 
benefit  of  the  Act,  the  purpose  must  be  specified  in  the  description  supplied  for 
registration.  And  where  a  coachmaker  caused  to  be  registered,  under  6  &  7 
Vict,  c.  65,  a  design  for  a  dog- cart,  specifying  as  the  purpose  of  ntiUty  that 
*  higher  front  wheels  could  be  used  or  closer  coupling  effected,*  and  the  design 
consisted  of  parts  1,  3,  3,  4,  of  which  1,  2,  and  3  bad  nothing  to  do  with  front 
wheels  or  closer  coupling,  and  No.  4  was  not  new,  it  was  held  by  the  M.  R. 
that  no  exclusive  privilege  was  gained  by  registration. — {Windover  v.  Smithy  82 

Deed. — By  a  deed  made  in  1770,  between  the  East  India  Company  and 
fiobert  I^rd  Clive,  after  reciting  that  in  1766  five  lacs  of  rupees,  bequeathed 
to  Lord  Clive  by  a  former  Nabob  of  Bengal,  and  in  1767  three  lacs  of  rupees, 
the  gift  of  the  then  Nabob  of  Bengal,  had  been  paid  to  the  East  India  Company, 
and  cash  notes  given  to  Lord  Clive  for  the  amount,  and  that  in  pursuance  of  a 
Bcbeme  therein  recited  for  making  a  provision  for  officers  and  privates  in  the 
Gomnany's  service  who  might  be  disabled  by  age,  war,  or  disease.  Lord  Clive 
had  delivered  up  the  cash  notes  to  be  cancelled  :  it  was  agreed  between  Lord 
Olive  and  the  Ck>mpany  that  the  eight  lacs  of  rupees  should  remain  in  the  hands 
of  the  Company,  and  that  the  Company  should  allow  yearly  a  sum  equivalent 
to  L.8  per  cent,  thereon,  and  that  the  Company  and  their  successors  sliould  be 
pBTietttal  tmstees,  subject  to  the  proviso  therein  contained,  of  the  aaid  fund  of 
eight  lacs  of  rapees  for  the  due  application  and  appropriation  of  the  interest  and 
produce  thereof,  for  the  relief  of  invidid  and  superannuated  officers  and  soldiers 
10  their  military  service,  and  upon  tJie  Company  ceasing  to  employ  a  military 
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force  then  for  the  relief  of  invalid  and  superannuated  officers  and  seamen  in 
their  marine  service  ;  and  the  deed  contained  a  covenant  hy  the  Company  for 
repayment  to  Lord  Glive,  his  executors,  administrators,  or  assigns,  of  the  full 
sum  of  five  lacs  of  rupees,  subject  to  a  due  proportion  of  existing  charges,  in 
case  it  should  happen  that  the  Company  should  cease  to  employ  a  military  force 
in  their  actual  pay  and  service,  and  also  ships  for  carrying  on  their  trade.  In 
1834  the  Company  ceased  to  employ  ships  for  carrying  on  their  trade.  In  1858 
the  property  (except  only  the  capital  stock),  liabilities,  and  military  forces  of  the 
Company  were  transferred  to  the  Crown.  It  was  held  (by  the  House  of  Lords, 
reversing  the  decision  of  the  Master  of  the  Rolls),  that  the  covenant  was  not  to  be 
regarded  as  a  stipulation  for  the  restoration  of  a  trust  fund,  but  as  a  covenant 
in  gross,  and  that  upon  the  true  construction  of  21  &  22  Vict.,  c.  106  (the  Act 
transferring  to  the  Crown  the  property  and  liabilities  of  the  Company),  five  lacs 
of  rupees  were  payable  by  the  Secretary  of  State  for  India  to  the  representa- 
tive of  Lord  Clive,  subject  to  the  existing  charges  properly  attributable  to  and 
payable  out  of  the  interest  thereof. — (  Walsh  v.  The  Secretary  of  State  for  India, 
32  L.  J.,  Ch.  585.) 

Income  Tax. — By  a  marriage  settlement,  made  in  1810,  certain  hereditaments 
were  limited  to  the  use  that  the  intended  wife  might,  ujpon  the  decease  of  her 
husband,  receive  a  joint  rentcharge  in  lieu  and  bar  of  dower,  thirds  and  free- 
blench ;  and  the  rentcharge  was  to  be  payable  without  any  deduction  in  respect 
of  any  taxes  already  imposed,  or  thereafter  to  be  imposed,  upon  the  heredita- 
ments, or  the  yearly  rentcharge,  or  the  intended  wife  in  respect  thereof.  It 
was  held  that,  assuming  the  terms  of  the  deed  to  amount  to  an  express  contract 
that  the  jointure  should  be  paid  free  of  income  tax  (which  it  would  seem  they 
did),  still  the  income  tax  must  be  paid  by  the  jointress,  the  103d  section  of  the 
5  &  6  Vict.,  o.  105,  prohibiting  any  such  contract.  Succession  duty  having 
been  claimed  by  the  Board  of  Inland  Revenue  as  upon  a  succession  accrued  on 
the  death  of  the  husband,  which  occurred  in  1856,  it  was  held  by  the  M.  R., 
that  having  regard  to  the  abandonment  by  the  jointress  of  her  dower  and 
thirds,  the  settlement  was  clearly  a  contract  *  for  valuable  consideration  for 
money  or  money's  worth'  within  the  17th  section  of  16  &  17  Vict.,  c.  51,  and 
that  no  succession  duty  was  payable.  Semhle — the  decision  must  have  been  the 
same  if  there  had  been  only  the  consideration  of  marriage. — (Floyer  v.  BankeSy 
32  L.  J.,  Ch.  610.) 

iKJUNcnoN. — A  tenant  from  year  to  year  filed  a  bill  against  adjoining  tenants 
holding  under  the  same  landlord,  to  restrain  the  erection  of  new  buildings  inter- 
fering with  the  free  access  of  light  and  air  to  the  premises  occupied  by  him. 
The  landlord  thereupon  cave  the  tenant  notice  to  quit,  and,  at  the  time  of  the 
hearing,  only  eight  months  of  the  tenancy  were  unexpired  ;  and  ic  was  held,  by 
the  Master  of  the  Rolls,  that  the  slender  extent  of  plaintiff's  interest  constituted 
no  sufficient  reason  for  denying  him  the  protection  of  the  Court ;  and,  it  ap- 
pearing that  plaintiff  had  remonstrated  with  defendants  previously  to  the  erec- 
tion of  the  new  buildings,  a  mandatory  injunction  was  awarded  compelling 
defendants  to  pull  them  down.  But,  upon  appeal,  the  Lords  Justices  held,  that 
— though  the  extent  of  plaintiff's  interest  did  not  necessarily  disentitle  him  to 
relief,  yet  it  was  a  material  ingredient  for  consideration  ;  and  as  it  was  not 
clear  that  plaintiff  had  sustain^  material  injury,  the  inconvenience  to  defen- 
dants of  compelling  them  to  puU  down  their  building  would  be  far  greater  than 
any  which  plaintiff  could  endure  if  the  building  were  allowed  to  stand,  and  he 
were  left  to  bring  an  action  for  damages — the  bill  ought  to  be  dismissed  without 
costs,  without  prejudice  to  any  action  plaintiff  might  be  advised  to  bring. — 
(Jacomh  v.  Knight,  32  L.  J.,  Ch.  601.) 

Partners. — A,  carrying  on  business  by  himself,  joined  with  B  and  C,  carry- 
ing on  business  under  the  style  of  ^  B  &  C,'  in  an  adventure  of  a  wholly 
different  description  from  the  usual  business  of  ^  B  &  C  It  was  held,  by  one 
of  the  Vice-Chancellors,  that  the  existence  of  the  partnership  between  B  &  C 
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did  not  in  itself  afford  any  ground  for  inferring  that  the  profits  of  the  adven- 
ture were  to  be  shared  otherwise  than  if  B  &  C  had  been  separate  traders ;  and 
that,  in  the  absence  of  evidence  of  agreement  to  any  other  effect,  the  profits 
most  be  divided  in  equal  third  parts  between  A^  B,  and  G.  The  adventure  in 
question  was  for  the  supply  of  small-arms  to  a  foreign  Government ;  and  the 
anriDgement  to  tender  for  the  supply  was  verbally  come  to  without  any  distinqt 
agreement  respecting  the  division  of  the  profits.  In  the  contracts  for  supply 
sabsequently  entered  into  with  the  representative  of  the  foreign  Government,  A 
agoed  separately,  and  B  &  C  were  made  parties  by  the  name  of  their  firm,  and 
signed  in  that  character.  It  was  held  by  the  Lords  Justices,  on  appeal,  that 
the  proper  inference  from  the  form  and  mode  of  execution  of  the  contracts  was 
that  the  adventure  was  undertaken  by  B  &  C  as  a  firm,  i.e.,  as  one  person,  con- 
jomtly  with  A  as  another  person,  and,  consequently,  that  the  profits  ought  to 
be  divided  in  moieties,  one  to  A,  and  the  other  to  B  &  G,  and  they  decreed 
accordingly.— (TFamer  v.  Smilh^  32  L.  J.,  Gh.  673.) 

Re-oonversion. — Held  byWestbury,  L.  G.,  reversing  decision  of  Stuart,  V.-G., 
that  land  which  ^  from  being  impressed  with  an  absolute  trust  for  sale,  is  per- 
Eonal  estate  in  equity,  cannot  be  re -con  verted  into  real  estate  by  persons  having 
only  a  defeasible  title  to  proceeds  of  sale.  To  effect  a  re-conversion,  there  must 
be  the  concurrence  of  the  absolute  owners. — (^Sisson  v.  Giles^  32  L.  J.,  Gh.  606.) 

Solicitor  and  Client. — ^Gift  made  in  1852,  pending  the  relation  of  solicitor 
ind  client,  by  a  client  to  his  solicitor,  by  means  of  a  parol  direction  on  the  part 
of  the  client  to  the  solicitor  to  retain  a  sum  of  money  in  the  hands  of  the  latter 
belonging  to  the  client,  set  aside  by  Wcstbury,  L.  G.,  on  appeal  upon  a  bill  filed 
in  November  1861,  the  relation  of  solicitor  and  client  having  continued  from  the 
time  of  the  gift  up  to  the  early  part  of  1861,  when  it  was  terminated.  Although 
&  gift  by  a  client  to  his  solicitor  may  be  influenced  by  proper  motives,  it  is  sub- 
ject to  be  set  aside  unless  there  be  clear  evidence  of  removal  of  that  pressure 
upon  the  client,  which  the  Court  always  presumes  where  the  relation  of  solicitor 
and  client  is  proved  to  subsist. — {O'Brien  v.  Lewis^  32  L.  J.,  Gh.  569.) 

Will. — Testator  gave  real  and  personal  estate  to  trustees,  upon  trust  to 
receive  the  rents  of  certain  leasehold  premises  and  pay  the  same  to  his  daughter 
E,  upon  her  sole  receipt,  for  her  separate  use  ;  but  in  case  of  the  death  of  £ 
b^ore  the  expiration  of  the  lease,  then  upon  trust  to  invest  and  accumulate  the 
rents  and  profits  for  the  benefit  of  the  children  of  E  living  at  her  decease.  E 
died  before  the  expiration  of  the  lease,  without  children  ;  and  it  was  held  by  the 
L  J.,  affirming  a  decree  of  the  Master  of  the  Rolls,  that  E  was  absolutely  en- 
tiUed  to  the  leasehold  ^Temiaes.^(^Watkins  v.  Weston,  32  L.  J.,  Gh.  609.) 

BoTTOMHT. — It  is  a  general  rule,  though  not  an  universal  one,  that  a  master 
before  hypothecating  carco,  must,  if  it  be  practicable,'  communicate  with  the 
ovners.  A  duty  to  tranship  cargo  in  a  foreign  port,  can  scarcely,  under  any 
state  of  circumstances,  be  thrown  upon  the  master.  In  considering  a  bottomry 
bond  given  in  a  foreign  port,  the  Court  is  governed  by  the  general  maritime 
law,  not  by  the  lex  loci  contractus,  Dr  Lushington  :  In  the  case  of  '  The  Grati- 
tadine'  (3  C.  Rob.  240),  an  imperial  vessel.  Lord  Stowell  exhausted  all  the 
aqthorities ;  and  not  a  word  is  said,  nor  any  authority  cited,  to  show  that  any 
law  should  be  applied  to  the  case,  save  the  ordinary  maritime  law.  There  is 
nothing  mentioned  of  the  lex  loci  contractusy  nor  of  the  law  of  the  country  to 
vhich  the  ship  belonged.  The  same  observation  applies  to  the  case  of  '  The 
Bonaparte'  (18  Moo.  P.  G.  C.  459),  a  Swedish  vessel ;  and  there  are  cases,  almost 
witboat  number,  replete  with  observations  to  the  same  effect.  In  this  case, 
therefore,  and  for  the  present,  I  must  take  as  my  guide  the  ordinary  maritime 
hw.-^The  Hamburg,  82  L.  J.,  Pr.  &  M.  161.) 

CoNniufATioif  AND  Probate  Act. — The  Court  will  not  allow  its  seal  to  be 
affixed  to  an  *eik*  or  additional  confirmation.  If  the  original  confirmation  does 
not  inclode  the  whole  of  the  deceased's  personal  estate  in  England,  the  proper 
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coarse  is  to  obtain  a  new  conftrmation.-— (in  the  goodi  of  Hutcheson^  82  L,  J., 
Fir.  &  M.  167.) 

Action.-— The  proprietora  of  a  canal  by  deed  granted  to  plaintiff  the  sole  and 
exclusive  right  of  putting  or  uaing  pleasure-boats  for  hire  on  the  canal ;  and  it 
waa  held,  this  did  not  confer  such  an  interest  in  plaintiff  as  to  give  him  a  right 
of  action  against  another  person  for  using  pleasure-boats  for  h&e  on  the  camd. 
— (^i7/  V.  Tupper,  32  L.  J.,  Ex.  217.) 

Bills  and  Notes. — ^If  the  drawer  of  a  bill  of  exchange,  after  the  time  for 
giving  notice  of  dishonour  has  expired,  promise  to  pay  the  bill,  that  is  a  waiver 
of  notice ;  and  if  there  is  no  plea  of  waiver,  the  Court  will  add  such  a  plea. 
Byles,  J. :  A  promise  to  pay  may  operate  either  as  evidence  of  notice  of  dis- 
honour, or  of  a  prior  dispensation,  or  as  a  subsequent  waiver  of  notice.  Whether 
made  after,  or  even  before,  the  time  for  giving  notice  has  expired  (inasmuch  as 
notice  may  be  given  at  any  time  within  the  limit  prescribed  oy  law),  a  promise 
to  pay  is  always  evidence  from  which  a  jury  may  infer  due  notice.— (Oort/er^ 
V.  Colviiie,  32  L.  J.,  C.  P.  210.) 

Railwat. — A  jury  having  found  that  no  structural  damage  had  been  sus- 
tained by  the  premises  in  question,  and  haying  assessed  the  compensation  at 
L.60  for  the  loss  of  trade  by  reason  of  obstruction  only,  on  a  case  stated,  with- 
out pleadings,  after  action  brought,  for  the  opinion  of  -the  Court  as  to  whether 
loss  of  trade  caused  by  obstruction  was  damage  in  respect  of  which  the  plaintiff 
was  entitled  to  compensation,  it  was  held  that,  on  this  finding  of  the  jury,  and 
on  the  authority  of  Chamberlain  v.  The  West  End  of  London  and  Crystal  Palace 
Railway  Company,  plaintiff  was  so  entitled,  and  that  he  was  also  entitled  to  the 
costs  of  the  inquiry  before  the  Sheriff's  jury.  Per  Bramwell,  B.,  and  Wilde,  B. : 
In  anessing  compensation  to  parties  whose  premises  may  be  injuriously  affected 
by  works  done  under  the  authority  of  Parliament  by  a  railway  company,  the 
company  are  not  entitled  to  set  off  any  benefit  accruing  to  such  parties,  or  to 
the  neighbourhood,  by  the  construction  of  the  railway.— (iSe/itor  v.  The  Metro- 
politan Hail.  Co.,  82  L.  J.,  Ex.  225.) 

Railway. — A  person  having  no  greater  interest  in  premises  than  as  a  tenant 
from  year  to  year  should  proceed  under  the  121  st,  and  not  under  the  68th  sec- 
tion of  the  Land  Clauses  Consolidation  Act.  To  a  count  for  trespass  to  the 
house,  defendants  pleaded  that  the  said  house  was  delineated  in  the  plans  and 
described  in  the  books  of  reference  deposited  as  required  by  their  Act,  and  that 
it  was  necessary  to  take  and  use  the  said  house  for  the  purposes  of  their  Act,  and 
that  they  entered  and  took  possession  of  the  said  house  with  the  consent  of  the 
owners  and  occupiers  thereof,  and  after  such  entry  and  possession  taken  plaintiff 
took  possession  of  the  said  house  and  occupied  the  same,  and  defendants,  uecause 
it  waa  necessary  to  the  construction  of  their  works  authorized  by  that  Act, 
entered  the  said  house,  plaintiff  then  being  therein,  and  pulled  down  the  same, 
etc. ;  and  it  was  held,  on  demurrer,  that  the  plea  was  good,  and  that  the 
consent  could  not  be  revoked.  To  a  count  alleging  that  plainUff  was  entitled 
to  support  for  the  same  house  from  an  adjoining  house,  and  complaining  that 
defendants  wrongfully  deprived  the  plaintiff  of  such  support,  to  wit,  by  negli- 
gently and  improperly  pulling  down  the  same  without  taking  due  care  to  secure 
the  plaintiff^s  house  against  the  consequences  of  such  pulling  down— defen- 
dants pleaded  (except  as  to  so  much  of  the  count  as  charged  them  with  having 
negligently  and  improperly  pulled  down  the  adjoining  hduse),  that  the  same 
was  delineated  in  the  plans  and  described  in  the  books  of  reference  deposited 
as  required  by  their  Act,  and  that  it  waa  necessary  for  the  purposes  of  that  ^ct 
to  enter  upon  aud  pull  down  the  same ;  and  it  was  held,  on  demurrer,  that  the 
plea  waa  good ;  that  the  portion  of  the  count  to  which  it  was  pleaded  stated  a 
':ood  cause  of  action. — {Knapp  y.  London,  Chatham,  and  Dover  Rail.  Co.,  S'2 
,.  J.,  Ex.  236.) 
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THE  SHERIFF  COURTS. 

The  History  and  Present  CanstUutian  of  the  Sheriff  Courts  of  Scot- 
land. Bj  BoBBBT  B0BSBT8OK9  Esq.,  Advocate,  SheriiF- 
sabstitate  of  the  Connty  of  Stirling. 

(Continued  from  page  8.) 
It  is  plain  that  to  carry  out  Mr  Robertson's  views  would  involve 
the  most  sweeping  changes  in  the  Scotch  system  of  local  jurisdictions. 
To  attempt  this  wonid  take  us  far  further  than  the  mere  substitu- 
tion of  one  judicial  officer  for  two ;  it  would  render  obsolete  a  large 
body  of  statute  law,  it  would  involve  the  redistribution  into  sherifT- 
doms  of  the  whole  country.  Not  that  we  would  press  such  a  con- 
sideration as  in  itself  a  valid  argument  against  any  proposal.  This 
style  of  opposition  has  always  been  common  and  powerful.  In  the 
mlumus  leges  Anglice  mutari  days,  an  expression  of  dogged  ob- 
stinacy was  enough  for  success.  In  our  more  reasoning,  or  it 
may  be  only  less  straightforward  times,  we  generally  endeavour 
to  dignify  an  objection  of  this  stamp  with  some  appearance  of  argu- 
ment. Perhaps  the  favourite  way  of  doing  so  is  that  adopted  by 
Mr  Spenlow  when  repressing  the  enthusiasm  of  David  Copperfield : 
'  It  might  not  be  a  perfect  system  ;  nothing  was  perfect ;  but  what 
he  objected  to  was  the  insertion  of  the  wedge.  Under  the  Prero- 
gative Office  the  country  had  been  glorious.  Insert  the  wedge  into 
the  Prerogative  Office,  and  the  country  would  cease  to  be  glorious. 
He  considered  it  the  principle  of  a  gentleman  to  take  things  as  he 
found  them.*  We  are  far  from  esteeming  highly  Mr  Spenlow's 
point  of  view,  but  there  is  a  wide  difference  between  twaddle  of  this 
kind  and  the  rational  position  that  the  advocates  of  any  important 
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change  are  bound  to  show :  first,  that  change  is  required  at  all ; 
and  second,  that  th^  change  proposed  is  likely  to  prove  beneficial. 
The  onus  lies  on  them.  Now,  here  Mr  Bobertson  conspicuously 
fails.  He  has  given  us  much  fisilse  histoiy,  not  a  little  bad  law, 
some  misrepresentation  as  to  the  work  done  by  the  Sherifi  and 
their  Substitutes,  and  a  good  deal  of  irrelevant  declamation ;  but,  so 
far  as  we  can  discover,  not  one  distinct  reason  for  the  abolition  of 
the  office  of  Sheriff.  It  might  be  sufficient  to  stop  here — resting 
on  the  weakness  of  the  attack*  But  the  subject  is  too  important  to 
allow  of  such  treatment ;  and  therefore,  looking  to  the  interests  of 
the  public,  it  is  worth  while  to  consider  whether  any  gain  would 
result  firom  the  overthrow  of  the  Sheriffii,  and  the  reign  of  the 
Sheriff-substitutes  in  their  stead. 

The  Sheriff,  say  the  Commissioners  of  1818,  ^may  still  be  de- 
scribed, in  the  language  of  Sir  Greotge  Mackenzie,  as  the  king's 
chief  and  ancient  officer  within  the  shite  for  preserving  the  peace 
and  putting  the  laws  into  execution.  His  office  is  partly  judicial, 
and  partly  ministerial.'  In  considering  his  office  as  judicial,  we 
have  to  do  mainly  with  his  duties  as  a  judge  of  appeaL  The 
jurisdiction  of  a  Sheriff  Court  is,  as  is  well  known,  exceedingly  ex* 
tensive.  It  can  hardly  be  necessary  to  dwell  on  this  point  by  enu- 
merating the  large  and  important  class  of  cases  which  these  courts 
can  entertain.  Assuming  then  this  fact  as  within  the  knowledge 
of  all,  and  admitted  by  all,  the  next  question  is,  how  to  make  these 
courts  as  efficacious  as  may  be.  In  the  language  of  the  Commis- 
sioners of  1834,  ^  As  a  very  considerable  part  of  the  judicial  busi- 
ness throughout  Scotland,  particularly  in  cases  of  small  amount,  is 
carried  before  the  Sheriff  Courts  in  the  first  instance ;  and  as  these 
local  judicatures  are,  on  this  account,  highly  beneficial ;  and  more 
especially,  as  in  this  country  no  circuits  are  made  by  the  judges  of 
the  Supreme  Civil  Courts ;  we  consider  it  a  matter  of  great  im- 
portance to  follow  out  every  means  for  their  preservation  and  im- 
provement, particularly  by  rendering  them  acoessible  at  a  moderate 
expense  to  the  lieges,  and  removing  as  far  as  possible  every  impedi- 
ment to  the  speedy  administration  of  justice.'  Adopting  to  the 
fullest  extent  these  views  of  the  Commissioners,  we  would  urge  that 
one  of  the  best  things  in  our  Sheriff  Courts,  as  they  at  present  exist, 
their  chief  and  peculiar  glory,  is  the  right  of  appeal  from  the  Sheriff- 
substitute  to  the  Sheriff. 

Mr  Robertson  studiously  endeavours  to  represent  this  right  of 
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appeal  as  a  thing  of  no  account,  and  his  language  is  cunningly 
directed  to  this  end.  To  say  that  only  the  cases  ^  in  the  ordinary  roll,' 
and,  consequently,  only  one-twentieth  of  the  cases  actually  decided 
hy  the  SherifiP-sabstitute,  are  appealable  to  the  Sheriff,  is  to  put  the 
thing  so  as  to  produce  quite  an  erroneous  impression  on  those  un» 
aoqoainted  with  the  practical  working  of  the  court.  The  real  state 
<^  affairs  is  this : — Under  certain  statutes — as,  for  example,  the 
Burial  Acts  and  the  Begistradon  Acts-Preview  of  the  Sheriff-sub*- 
stitnte  by  the  Sheriff  is  either  expressly  excluded,  or  is  held  as 
excluded  by  the  scope  of  the  Act,  the  interpretation  clause,  etc. 
Bat  it  is  to  be  observed,  that  these  statutes  are,  as  a  rule,  purely 
administrative,  and  refer  to  administrative  work,  which  work,  more- 
over,  may  be  discharged  either  by  the  Sheriff  or  his  Substitute.  Then 
come  the  small  debt  cases;  and  it  is  these  which  run  up  Mr 
Robertson's  proportion  of  nineteen-twentieths  of  non*appealable 
cases.  Now  the  whole  small  debt  jurisdiction  stands  alone,  resting 
on  special  Acts  of  Parliament,  and  controlled  by  special  regulations ; 
among  others,  that  requiring  the  Sheriff  to  hold  one  small  debt 
drcuit  annually.  The  Small  Debt  Oourt  is  a  thing  by  itself;  in 
which,  though  there  is  certainly  no  appeal,  the  Sheriff  is  required 
hj  statute  to  take  an  active  part.  But  it  is  idle  to  dwell  on  these 
peculiar  exceptions.  The  broad  truth  is,  that  in  the  real  judicial 
business  of  the  Sheriff  Court — including  an  extent  of  jurisdiction 
anknown  to  any  other  local  courts  in  Great  Britain— an  appeal  lies 
from  the  Sheriffi^ubstitute  to  the  Sheriff.  But  this  is  really  a  mmor 
point ;  for  if  the  appeal  to  the  Sheriff  is  of  such  a  nature,  and  so 
highly  esteemed  as  we  shall  endeavour  to  show  it  to  be,  the  fact  of 
its  being  so  limited  even  as  Mr  Bobertson  would  have  his  readers 
suppose,  may  be  a  very  good  reason  why  it  should  be  further  ex- 
traded,  but  can  be  no  reason  at  all  for  its  abolition. 

The  chief  requisites  of  an  appeal  are,  that  it  should  be  speedy, 
cheap,  and  to  a  competent  tribunal.  It  will  not  be  difficult  to  show 
that  the  appeal  in  question  is  all  of  these.  It  is  certainly  speedy, 
for  it  is  unencumbered  by  forms  to  an  extent  amazing  in  any  ju- 
didal  proceeding.  The  process  is  simply  sent  as  a  parcel  to  the 
Sheriff  in  Edinburgh ;  and,  if  a  hearing  is  requisite,  it  is  delayed  no 
longer  than  the  next  sittings ;  or,  if  these  are  too  far  off,  a  reclaiming 
petition  may  be  ordered.  Nor  is  it  less  certainly  cheap.  Without  a 
hearing,  the  judgment  of  the  Sheriff  can  be  obtained  for  a  sum  rang' 
iog  from  two  to  five  shillings ;  and  the  extra  price  of  a  hearing  is 
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L.l)  Is.  to  the  orator  on  each  side.  Mr  Robertson  would  probably 
join  issue  with  us  as  to  the  competency  of  the  tribunal ;  at  least  he 
makes  remarks  on  this  subject  which  we  cannot  pass  over,  bat  which 
we  notice  with  unfeigned  reluctance.  *  Just  fancy,'  he  says,  *the 
case  ofsome  young  follower  of  the  Lord  Advocate^  a  depute-advocate 
of  some  three  or  four  years^  standing,  obtaining  the  appointment  of 
Sheriff-depute,  while  the  resident  Sheriff  is  a  senior  member  of  the 
bar,  who  had  been  discharging  the  functions  of  a  judge  before  the 
said  depute  was  christened,'  etc.  We  put  the  thing  mildly  when  we 
say  that  these  observations  should  not  have  been  made.  They  are 
utterly  irrelevant.  To  say  that  an  office  is  by  accident  badly  filled, 
does  not  force  upon  us  the  conclusion  that  the  office  should  be  abo- 
lished. The  remark  to  which  we  have  referred  can  only,  therefore, 
serve  the  purpose  of  giving  pain.  That  success  does  not  always  attend 
merit,  is  unhappily  true.  Did  it  do  so,  we  should  have  realised  the 
conditions  of  Plato's  ideal  state,  ^  when  kings  shall  be  philosophers, 
and  philosophers  kings.'  And  in  our  country  the  frequent  divorce 
of  reward  from  desert  is  part  of  the  price  we  have  to  pay  for  a  con- 
stitutional administration.  But  it  would  be  hard  to  show  that  our 
Sheri£&,  as  a  class,  have  strongly  illustrated  this  weakness  in  human 
nature,  or  this  tendency  of  parliamentary  government.  As  a  rule, 
the  most  eminent  lawyers  in  the  country  have  been  Sheriffs.  At 
any  given  time  within  the  last  century,  the  large  majority  of  the 
Bench  will  be  found  to  have  been  Sheriffs.  And  we  see  no  reason 
to  doubt  that,  for  the  future  as  in  the  past,  our  Sheriffs  will  gene- 
rally be  men  fully  equal  to  the  task  of  reviewing  the  judgments  of 
their  Substitutes. 

It  is  here  that  the  question  of  non-residence  comes  in.  For,  as 
we  before  said,  it  was  with  the  especial  view  of  improving  the  appel- 
late jurisdiction,  that  the  statute  of  1838  as  it  were  imposed  non- 
residence  on  the  Sheriffs.  Strangers  to  the  system  find  it  hard  to 
divest  themselves  of  the  notion  that  non-residence  involves  neglect 
of  duty.  The  late  Lord  Justice-Clerk  told  the  Commissioners  of 
1834,  that  he  had  great  difficulty  in  disabusing  the  mind  of  the  late 
Sir  Robert  Peel,  when  Home  Secretary,  of  that  idea ;  but  he  added, 
that  when  the  real  nature  of  the  system  was  explained  to  that 
statesman,  he  became  strongly  persuaded  of  its  value  and  importance. 
So  far,  in  fact,  is  the  non-residence  of  our  Sherifis  from  being  a  sort 
of  absenteeism,  that  it  gives  them  great  advantages  in  the  discbarge 
of  their  duties.    These  advantages  have  been  often  enumerated: 
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Mr  Robertson  forces  us  to  enumerate  them  again.     1.  It  frees  them 
from  the  influence  of  local  prejudices  and  local  feeling.     We  firmly 
belieye  that  every  judge  would  strive  against  such  influences — often, 
doubtless,  with  success ;  but  human  nature  is  frail,  and  should  not 
be  exposed  to  temptation.    More  than  this,  it  is  of  importance  that 
the  public,  especiidly  the  poor,  should  not  be  led  to  fancy  that  such 
influences  can  have  power  to  disturb  justice.    As  Mr  Barclay,  the 
Sberifl^ubstitate  of  Perthshure,  said  in  evidence  before  the  Commis- 
sioners of  1834,  ^  there  may  be  no  such  thing;  but  it  is  sufficient  that 
the  existence  of  them  is  believed.     I  saw,  the  other  day,  in  the  Re- 
port of  the  Commissioners  of  the  Common  Law  in  England,  that  on 
this  ground  they  object  to  the  same  judges  going  twice  the  same  year 
to  the  same  circuit.    It  is  sufficient  that  the  public  think  that  the  in- 
fluence or  prejudice  does  exist.'     2.  And  this  suggests  the  second 
advantage,  i.e.,  that  the  residence  of  the  Sheriif  in  Edinburgh  gives 
authority  to  his  judgments,  and  inspires  confidence  in  them.     To 
quote  Mr  Barclay  again :  '  A  case  is  sent  to  Edinburgh,  where  the 
Sheriff  resides^  and  the  decision  he  gives  is  looked  upon  somewhat 
in  the  same  light  as  if  it  were  a  decision  of  the  Court  of  Session.* 
3.  Residence  in  Edinburgh  leads  to  uniformity  in  the  decisions  of 
our  local  courts.    The  great  evil  of  independent  local  judicatures 
has  always  in  other  countries  proved  to  be,  that  it  leads  to  diflerent 
rules  of  practice,  nay,  to  different  law  in  different  districts.    The 
risk  of  this  great  evil  is  avoided  by  the  Scottish  system.     The 
Sherifis,  living  in  Edinburgh,  and  in  attendance  at  the  Parliament 
House,  are  fisimiliar  with  the  latest  decisions  of  the  Supreme  Court, 
and  are  in  constant  communication  with  each  other.     Consequently, 
the  law  of  the  Sheriff  Courts  in  Scotland  has  been  always  marked  by 
a  uniformity  not  less  surprising  than  beneficial.    And  this  benefit,  it 
may  be  observed,  has  been  prominently  in  the  view  of  the  Legislature. 
The  Act  of  1838 — ^the  statute  which  made  residence  in  Edinburgh 
imperative— requires  (sec.  32)  the  Sheriffs  to  meet  at  stated  periods, 
and  at  any  other  times  they  may  tliink  fit,  in  the  first  week  of  the 
winter  session,  in  order  to  ^  consider  proceedings,  and  submit  regu- 
lations,' which,  with  the  sanction  of  the  Supreme  Judges,  are  to  be 
binding  in  all  their  courts;  and  the  design  of  this  enactment  is 
decUred  to  be,  *  the  better  to  carry  into  effect  the  purposes  of  the 
ttid  recited  Act  (the  Jurisdiction  Act)  and  of  this  Act,  and  to 
preserve  uniformity  in  the  proceedings  of  the  Sheriff  Courts.'     And 
that  the  Sheriffs  have,  with  the  best  results,  exercised  the  powers 
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hereby  confejted  upon  tbeniy  even  Mr  Robertson  will  hardly  dis- 
pute. 

It  is  therefore  no  matter  for  surprise  that  the  great  weight  of 
authority  is  adverse  to  change.  Both  the  Commissions  to  which 
we  have  so  often  referred  reported  in  fiivour  of  the  present  system.^ 
The  Commissioners  of  1834,  moreover,  particularly  notice  that  the 
evidence  which  they  took  Mn  regard  to  the  opinions  and  actual 
feelings  of  the  country  on  the  subject,  greatly  preponderated  in 
favour  of  the  existing  system ;  for  while  in  Glasgow  the  witnesses 
who  were  examined  were  much  divided  in  opinion,  the  greater  num- 
ber even  of  those  who  were  favourable  to  a  change  in  this  respect, 
allowed  that  they  chiefly  contemplated  the  peculiar  situation  of  a 
large  and  populous  jurisdiction  like  that  of  Lanarkshire.  But  the 
witnesses  from  every  other  part  of  Scotland,  who  were  examined, 
were  nearly  unanimous  in  holding  that  any  such  change  was  not  onlj 
unnecessary,  but  would  be  highly  inexpedient.'  We  have  already 
referred  to  the  opinion  of  the  late  Sir  Bobert  Peel,  as  represented  by 
the  late  Lord  Justice-Clerk ;  and,  we  would  add  to  it  the  authority 
of  another  eminent  man,  equally  well  qualified  to  judge,  and  equally 
beyond  the  risk  of  the  imputation,  even  fix)m  Mr  Bobertson,  of 
^  interested  motives.'  When  this  question  was  before  Parliament  in 
1837-8,  the  late  Lord  Campbell,  then  Attorney-General,  told  the 
House  that  '  the  system  of  Sheriffs*depute  and  SherifiPs-substitute 
was  a  system  which  he  had  always  admired,  and  the  more  so  when 
he  compared  them  with  the  system  in  other  countries.  .  •  The 
advantage  of  the  Sheriff-substitute  was,  that  the  law  was  thus 
brought  home  to  the  door  of  the  poor  man ;  and  if  anybody  was  dis- 
satisfied, there  was  an  appeal  to  the  Sheriff-depute.  Now,  he 
thought  it  a  great  advantage  to  have  an  intermediate  court  of 
appeal  between  the  Court  of  the  Sheriff-substitute  and  the  Court  of 
Session.  He  maintained  the  opinion,  that  the  Sheriff-depute  was 
enabled  to  discharge  his  duty  much  better  by  attending  to  the 
practice  of  his  profession  during  a  part  of  the  year  in  the  Farlia- 

*  The  Commiasioners  of  1818  were  Sir  Islay  Campbell,  Sir  James  Mont- 
gomerie,  Bart.,  Messrs  George  Robertson  Scott,  M.  Thriepland,  and  James 
GUusfoni;  of  1834,  Messrs  George  Joseph  Bell,  James  Reddie,  John  Cuxung- 
hame,  Robert  Jameson,  Andrew  Skene,  Andrew  Rutherfurd,  Adam  Anderson, 
William  Bell,  and  John  Dundas.  It  ia  a  very  gross  violation  of  propriety,  that 
Mr  Robert  Robertson  should  stigmatise  the  lalK^urs  of  such  men  as  the  ^  defeat 
of  a  desired  remedy  by  the  influence  of  the  Parliament  House,^  and  should  ioi- 
pute  interested  motives  to  all  who  chance  to  agree  with  the  opinions  wbicli 
they  reported  for  the  guidanoe  of  Uie  Grown. 
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ment  House  in  Edinbargh,  than  if  he  were  to  reside  continually  in 
a  remote  and  distant  county.'      Besides  all  these  distingnished 
anthorttiesy  there  is  a  body  of  men  eminently  entitled  to  be  heard  in 
this  matter— the  practitioners  before  the  Sheriff  Courts.      We  • 
should  like  to  know  what  tJieir  views  would  be  regarding  the  aboli-* 
tioQ  of  the  appeal  to  the  Sheriff.     We  do  not  believe  that  they  have 
changed  from  what  they  were  in  1834.    In  the  November  number 
of  the  SdMisk  Lau>  Magazine — ^a  journal  especially  devoted  to  the 
Sheriff  Courts,  and  therefore  likely  to  represent  truly  the  feelings 
of  the  practitioners  therein — we  are  assured  that  ^  the  present  state 
of  the  machinery  of  the  Sheriff  Courts  seems  fully  adequate  to  the 
discharge  of  the  greatly  increasing  business  before  it.    It  is  cheap^ 
speedy^  and  at  the  door  of  each  litigant.'     And  on  the  special  matter 
of  appeal  this  journal  says,  *  The  very  existence  of  the  right,  and  the 
bowledge  that  it  is  in  the  power  of  a  litagant  to  appeal  an  inter- 
locator,  gives  a  confidence  in  the  Sheriff  Courts  which  would,  we 
fear,  not  otherwise  exist    We  are  decidedly  adverse,  therefore,  to 
the  abolition  of  the  oiBce  of  Sheriff«-depute,  for  this  reason,  if  there 
were  no  other,  that  one  of  his  most  important  functions  is  that  of 
ao  appeal  judge.'    These  views  are  strongly  confirmed  by  the  use 
made  of  this  right  of  appeal.     Scotch  judicial  statistics  are  notori- 
ously defective,  or  rather  there  are  none  at  all ;  and  if  this  question 
is  to  be  seriously  discussed,  it  would  be  a  great  service  were  some 
member  to  move  for  a  return  showing  the  number  of  cases  brought 
into  the  Sheriff  Courts,  the  number  of  decrees  in  absence,  the  num- 
ber of  cases  which  go  no  farther  than  the  Sheriff-substitute,  and 
the  number  of  those  appealed  to  the  Sheriff  and  advocated  to  the 
Coart  of  Session.     But  the  figures  annexed  to  the  Report  of  1834 
give  us  some  information  as  to  the  state  of  things  at  that  time. 
We  find  that  nearly  a  half  of  the  cases  decided  by  the  Sheriff-* 
substitute  were  appealed  to  the  Sheriff,  while  the  proportion  of 
those  advocated  to  the  Court  of  Session  was  one  in  fifty-five ;  and, 
as  bearing  on  the  question  of  non-residence,  we  have  the  curious 
&ct,  that  in  four  counties,  each  happy  in  a  resident  Sheriff,  the 
nomber  of  cases  appealed  to  the  Sheriffs  was,  in  all,  82  out  of  990 
decided  by  the  Substitutes.    Farther-- looking  still  at  the  evidence 
of  fiicts— is  the   Small  Debt  Court,   where  there  is  no  appeal, 
poptilart    We  think  not.    ^  A  Solicitor,'  in  an  able  pamphlet,  pub- 
lished in  1853,  denounced  it  vehemently.    Mr  Barclay  regret^  the 
want  of  review  therein,  as  he  is  ^  satisfied  there  are  many  rash  and 
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very  untenable  judgments  given  in  these  courts.'  And  the  late  Lord 
Justice-Clerk,  in  his  evidence  already  quoted,  speaks  of  *  the  very 
great  dissatisfaction  created  with  regard  to  the  finality  of  cases  even 
in  that  court*  as  a  thing  of  which  ^  everybody  is  probably  aware.' 
The  Bill  introduced  last  session  by  Mr  Caird,  Mr  Dalglish,  and  Mr 
Mackie,  ^  to  enlarge  the  SherifiTs  small  debt  jurisdiction  in  Scot- 
land,* was  generally  unpopular,  and  was  specially  reported  against 
by  more  than  one  body  of  procurators  throughout  the  country. 

And  here  we  have  a  most  instructive  fact  to  guide  us.  Section 
23  of  the  Court  of  Session  Act  gives  power  to  litigants  in  the 
Sheriff  Courts  of  consent  to  have  their  cases,  of  whatever  nature, 
disposed  of  as  if  in  the  Small  Debt  Court,  We  understand  the  in- 
stances in  which  litigants  have  availed  themselves  of  this  privilege 
have  been  exceedingly  rare.  Nothing,  we  think,  can  be  more  con- 
clusive than  this ;  and  could  there  be  a  more  uncalled-for  proceed- 
ing than  to  force  upon  litigants  what,  when  offered  them  as  a 
privilege,  they  have  rejected  t  It  would  appear,  then,  that  the  right 
of  appeal  to  the  Sheriff  is  fully  appreciated.  Nor  is  this  to  be 
wondered  at :  any  arrangement  which  gives  litigants  cheap  and  ex- 
peditious justice  at  their  own  doors,  and  ^  in  combination  with  this 
a  ready  and  inexpensive  application  of  the  higher  judicial  talents 
and  knowledge  of  men  of  eminence  in  the  law,  removed  fix)m  local 
influence,  and  familiar  with  the  administration  of  justice  in  the 
Supreme  Court,'  must  be  popular.  An  appeal  to  the  Court  of 
Session  could  not  be  made  as  cheap  and  as  expeditious  if  a  bill  for 
the  improvement  of  that  Court  was  passed  every  year.  But  it  is  to 
be  observed,  that  under  the  present  system  the  litigant  is  not  shut 
out  fi:om  the  Supreme  Court.  He  may  go  there  if  he  likes ;  while, 
at  the  same  tinie,  a  judicature  necessarily  quicker  and  cheaper  is  pro- 
vided him,  at  which  he  may  stop  if  content  therewith ;  and  the  fact 
that  so  many  do  stop  there,  is  a  pretty  strong  proof  that  the  public 
are  not  dissatisfied  with  that  judicature.  What  the  Sheriff-sub- 
stitutes, who  alone  of  the  whole  community  object  to  this  judicature, 
would  substitute  for  it,  Mr  Robertson  does  not  precisely  say ;  but 
we  rather  apprehend,  firom  a  note  at  p.  28,  that  the  only  tribunal  to 
which,  in  his  opinion,  the  Sheriff-substitute  can,  without  loss  of 
dignity,  submit  their  judgment,  b  the  House  of  Lords. 

But  the  judicial  duties  of  the  Sheriff  are  by  no  means  limited  to 
those  of  an  appeal  judge.  It  is  a  peculiarity  of  this  judicature,  that 
the  Sheriff,  while  mainly  a  judge  of  appeal,  is  also  the  principal 
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judge  of  the  Court^  and  can  take  cognizance  of  the  proceedings  of 
the  Coart  at  any  stage,  and  at  any  time.  This  peculiarity  is  one  of 
great  value  and  importance.  It  is  valuable  with  regard  to  all  pro- 
cedure ;  for  the  control  of  the  chief  judge,  exercised  from  time  to  time, 
mast  have  a  useful  effect  in  establishing  a  good  style  of  pleading,  and 
of  conducting  business  generally.  And  it  is  of  especial  value  and 
importance  with  regard  to  a  large  branch  of  the  work  of  his  Court, 
which  may  not,  indeed,  demand  the  most  exalted  judicial  faculties, 
bat  the  unimpeachable  discHarge  of  \yhich  is  of  vital  consequence  to 
the  community.  We  allude  to  the  police  and  magisterial  duties 
which  devolve  on  the  Sheriff  Courts.  In  Scotland,  these  Courts 
supply,  in  great  measure,  the  place  of  the  Quarter  Sessions  in 
England ;  and  here  the  best  local  judge  profits  greatly  by  the  control 
of  a  non-resident  superior  kept  aloof  from  county  feeling  and  preju- 
dice. On  this  point  we  will  again  quote  the  evidence  of  the  late 
Lord  Justice-Clerk, — a  man  little  inclined,  by  birth,  politics,  or 
association,  to  exaggerate  the  evils  resulting  from  the  influence  of 
country  gentlemen : — 

^  I  beg  to  add,  that  the  experience  of  any  man  must  satisfy  him, 
that  we  never  can  expect  to  have  any  gneat  proportion  of  the  police 
and  magisterial  business  of  thet  country  done  by  the  Justices  of  the 
Peace  in  Scotland.  Scotch  country  gentlemen  generally  do  not 
like  it ;  and  the  great  nicety  of  many  points  under  the  Act  1701, 
involves  them  in  unavoidable,  but  certainly  most  severe  responsibi- 
lity. Besides,  there  is  a  want  of  confidence  in  the  people  of  Scotland 
as  to  that  branch  of  bnsiness  being  done  as  well  by  them  as  by  the 
Sheriffs.  •  .  •  In  a  narrow  country  such  as  Scotland,  where  almost 
everj  man  in  a  county  is  known  to  another,  it  is  very  difficult  to 
avoid  the  suspicion  of  injustice  beuig  done  on  the  part  of  the  country 
gentlemen/  All  these  delicate  and  difficult  matters  then  come 
before  the  Sheriff-substitute ;  and  it  is  easy  to  see,  with  regard  to 
them  especially,  of  how  much  importance  it  is,  as  the  evidence  from 
which  we  have  quoted  goes  on  to  show,  to  maintain  his  office  in  the 
highest  possible  responsibility,  and  to  keep  constantly  over  it  the  con- 
trol and  superintendence  of  a  non-resident  superior.  Nor,  in  enume- 
rating the  judicial  work  of  the  Sheriff,  should  his  extensive  criminal 
jurisdiction  be  forgotten.  All  crimes  may  be  tried  in  the  Sheriff 
Court,  save  the  four  pleas  of  the  Crown  ;  and  what  cases  are  so  tried, 
depends  entirely  on  the  discretion  of  the  Crown  as  prosecutor.    This 
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work,  which  is  very  considerable,  may  be  done  either  by  the  Sheriff- 
substitute  or  the  Sheriff;  but  our  hardest- working  Sheriffs  endea- 
vour, when  it  is  at  all  feasible,  to  take  themselves  all  cases  which , 
are  ordered  to  be  tried  with  a  jury. 

Now,  all  this  work  is  done,  and  litigants  are  provided  with  a  court 
of  appeal  with  which,  as  we  have  shown,  they  are  well  contented,  at 
what  cost  t  The  average  of  the  salaries  of  the  Sheriff-substitutes  is, 
we  believe,  L.627  a-year.  The  average  of  the  salaries  of  the  Sheriffs 
is  L.650  a-year.  Therefore  both  averages  put  together  do  not 
amount  to  the  average  of  the  salaries  of  the  English  County  Court 
judges,  which  range  from  L.1200  to  L.1500  a-year.  What,  we 
should  like  to  know,  is  the  public  likely  to  gain  by  any  change  in  a 
system  such  as  this  t 

We  must  now  consider  the  Sheriff'  in  his  ministerial  or  admini- 
strative capacity.  To  judge  fairly  of  his  office,  we  must  regard  him 
not  only  in  his  relation  to  the  Sheriff  Court,  but  in  his  relations 
generally  to  his  sheriffdom.  These  are  numerous,  constant,  and 
onerous.  On  him,  to  the  exclusion  of  his  substitute,  rests  the  duty 
of  preserving  the  public  peace.  In  all  cases  when  that  peace  is 
threatened,  he  must  instantly  repair  to  his  county,  and  Government 
holds  him  directly  and  solely  responsible  for  all  disturbance.  On  him 
also  rests  a  more  general  responsibility  for  the  whole  state  of  his 
county  in  regard  to  crime;  and  it  is  in  this  respect  mainly  that  he  is 
required  to  attend  at  the  Circuit  Courts  held  by  the  judges  of  the 
Supreme  Court,  although  he  may  be  also  there  called  upon  to,  answer 
for  any  dereliction  of  duty  in  matters  civil.  He  is  ex  officio  a  Commis- 
sioner of  Supply, — he  has  to  inspect  jails  and  asylums,  and  report  on 
the  state  of  the  county  records ;  and,  besides,  certain  Sheriffs  are,  ex 
offi^ciOj  members  of  important  Boards, — as  the  Board  of  the  Northern 
Lighthouses,  the  Board  of  Supervision,  and  the  Lunacy  Board. 
As  Collector  of  the  Ancient  Revenues  of  the  Crown,  he  is  account- 
able yearly  in  Exchequer,  according  to  the  Act  1663,  c.  2,  confirmed 
by  6  Queen  Anne,  c.  26.  His  duties  in  this  capacity  are  not  light. 
All  payments  by  Exchequer  are  made  by  him,  and  no  public  monies 
are  advanced,  or  otherwise  disbursed,  but  on  his  receipt ;  and  for 
these  monies,  as  also  for  all  sums  levied,  or  which  it  is  his  duty  to 
levy,  under  Exchequer  process,  he  is  held  personally  liable.  He  is 
the  medium  of  communication  between  the  local  functionaries  on 
the  one  hand,  and  the  Government  officers  and  public  Boards  on  | 
the  other, — ^as,  for  instance,  the  Lord  Advocate,  as  public  prosecutor, 
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and  as  representing  the  Home  Secretary,  the  Officers  of  Exchequer, 
the  Registrar-General ;  the  Board  of  Works,  the  Board  of  Supervi- 
sion, etc  Lastly,  he  is  the  returning  officer  at  elections,  and  holds 
in  person  the  Registration  Court,  in  which  he  discharges  the  duties, 
and  saves  the  country  the  fees,  of  the  English  revising  harrister. 

Obviously,  many  of  these  functions  are  such,  that  to  their  complete 
and  speedy  performance,  the  SheriflF's  residence  in  Edinburgh  is 
necessary ;  and  for  the  satisfactory  performance  of  perhaps  all  of 
them,  his  non-residence  in  his  county  is  necessary.  Those  in  any 
way  connected  with  politics  plainly  fall  und^  the  latter  class.  But, 
indeed,  in  every  matter  of  local  and  administrative  business,  while 
constant  communication  between  the  Sheri£f  and  his  Courts  is  desir- 
able, very  intimate  familiarity  is  far  from  desirable.  It  brings  him 
into  the  confidence  of  some  country  gentlemen ;  it  involves  him, 
possibly,  in  unpleasant  collision  with  others;  and  in  any  case,  it 
weakens  and  deteriorates  his  position  as  a  judge.  It  can  hardly,  we 
thmk,  be  disputed,  that  the  discharge  of  county  business  is  facilitated 
by  the  Sheriff's  residence  in  Edinburgh.  He  is  thereby  enabled  to 
communicate  easily  and  directly  with  Government  officials;  and 
when  he  visits  his  county,  he  can  generally  manage  to  smooth  over 
local  difficulties  which  a  resident  judge  might  find  insuperable. 

The  result,  then,  of  the  whole  is,  that  for  salaries,  amounting, 
on  the  average,  to  L.650  a-year,  each  county  retains,  firstly, 
as  chief  magistrate,  a  man  resident  at  the  centre  of  government, 
and  yet  always  at  their  command ;  and,  secondly,  as  a  judge, 
a  good  la^-yer,  in  attendance  and  practice  before  the  Supreme 
Courts.  We  should  like  much  to  know  what  those  who  are  so 
anxious  to  destroy  this  system  propose  to  raise  up  in  its  stead. 
They  favour  us  with  no  distinct  deliverance  on  this  point ;  and  till 
they  do  so,  we  shall  be  slow  to  believe  that  they  have  anything 
better  to  propose.  Are  the  Sheriffs  to  be  altogether  swept  away  t 
In  that  case,  how  is  even  the  administrative  w^ork  of  the  various 
counties  to  be  carried  on  ?  Even  in  small  counties,  where  there  is 
only  one  Sheriff-substitute,  would  he  be  able  to  undertake  all  this 
duty  in  addition  to  the  present  labours,  which  are  represented  as  so 
jrrievous?  And  difficulties  yet  more  complex  encompass  us  when 
we  take  the  case  of  counties  where,  either  from  extent,  as  Argyll- 
shire, or  population,  as  Edinburgh,  there  are  three  or  four  Sheriff- 
substitutes.  If  one  of  these  is  to  be  selected  as  the  chief  magistrate 
of  the  county,  and  required  to  do  all  this  work,  to  the  exclusion  of 
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the  others,  he  will  hardly  do  it  for  nothing ;  and  so  what  do  we  come 
to  but  a  modification  of  the  present  system?  If,  on  the  other  hand, 
all  are  to  be  on  the  same  footing,  and  this  work  is  to  be  discharged 
by  all  equally,  we  shall  have  a  redivision  of  Scotland  into  new  judi- 
catures, hardly  compatible  with  the  existence  of  the  present  counties. 
And,  what  is  a  yet  more  serious  objection,  the  right  of  appeal,  so 
much  exercised  and  so  much  valued,  would  be  altogether  taken 
away.  It  is  idle  to  talk  of  an  appeal  to  the  Supreme  Court  ever 
being  made  an  equivalent  for  the  present  appeal  to  the  SherifiP,  so 
far  as  the  bulk  of  the  community  is  concerned.  Only  in  some  legal 
millennium  can  it  become  as  cheap  and  as  speedy.  By  destroying 
the  present  appeal,  local  judges  might  gain  in  importance,  and  the 
junior *bar  in  Edinburgh  might  gain  in  practice;  but  however  de- 
sirable these  ends  may  be,  they  would  be  dearly  attained  by  denying 
to  the  masses  of  the  people  the  privilege  of  appeal,  and  depriving 
them  of  the  comfortable  feeling,  that  even  for  the  smallest  matters 
a  careful  and  competent  review  is  within  their  reach.  We  wonld 
leave  this  matter  with  confidence  to  the  decision  of  the  public,  who 
are  as  deeply  interested  in  the  due  administration  of  justice  as  the 
Sheriffs,  and  perfectly  cognizant  of  the  merits  of  the  question.  How 
would  the  population  of  Stirlingshire,  for  example,  receive  a  proposal 
to  leave  them  alone  with  the  law  of  Mr  Robert  Robertson,  withont 
any  nearer  control  than  the  Supreme  Court  ? 

But  some  reformers,  while  shrinking  from  any  such  change  as 
this,  yet  lean  to  the  notion  of  reducing  the  number  of  the  sheriff- 
doms, by  throwing  several  into  one.  This  plan  can  be  plausibly 
supported ;  but  the  arguments  in  its  favour  will  not  bear  close  exa- 
mination. It  has  been  carefully  considered  both  by  Commission  and 
by  the  Legislature.  The  Commissioners  of  1 834,  while  enforcing  the 
propriety  of  a  redistribution  of  the  jurisdiction  of  certain  Sheriffs  as 
then  existing,  and  while  suggesting  that  some  of  the  smaller  counties 
might  be  with  advantage  united  into  one  sheriffdom, — suggestions 
which  have  been  since  carried  out, — at  the  same  time  expressed 
themselves  decidedly  opposed  to  anything  like  so  sweeping  a  measure 
as  the  uniting  of  sheriffdoms  ^  so  as  to  place  large  districts  within 
the  jurisdiction  of  one  principal  Sheriff.' 

*  We  conceive,'  they  say,  *  that  this  is  a  proposal  of  very  question- 
able expediency.  So  long  as  the  Sheriffs'  jurisdictions  are  limited, 
as  at  present,  to  districts  of  moderate  extent,  the  duties  of  many  of 
them  may  be  discharged  by  counsel  in  considerable  practice.    Bat 
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if  sheriffdoms  are  to  be  combined  with  the  view  of  equalizing  the 
(iistricts,  and  bringing  the  whole  local  business  of  Scotland  under 
the  review  of  a  few  principal  Sheriffs,  this  would  just  be  one  mode 
of  rendering  it  impossible  for  a  practising  advocate  to  hold  the  office. 
This,  upon  the  views  already  expressed^  we  consider  a  very  inexpe- 
dient and  unsuitable  change  in  the  constitution  of  the  office ;  and  if 
▼idely-extended  counties  were  combined  under  one  Sheriff,  the 
greater  part  of  the  district  would  derive  almost  as  little  advantage 
from  the  actual  residence  of  the  judge  as  if  he  were  resident  in 
Edinburgh.  We  are  the  less  inclined  to  recommend  the  combination 
of  sheriffdoms,  as  it  appears  to  be  admitted  that  it  will  be  attended 
with  no  real  saving  of  expense  to  the  country.  On  the  contrary, 
the  plan  proposed  by  the  greater  number  of  those  who  have  proposed 
the  change  now  under  discussion,  is  to  accumulate  the  salaries  pay- 
able at  present  to  the  Sheriff  separately,  so  as  to  afford  a  large  pro- 
Tision  for  a  few  Sheriffs  to  be  appointed  for  the  new  districts  as 
combined.  But  we  apprehend  it  is  better  for  the  litigants,  and  for 
the  public  generally,  that  the  professional  duties  of  remote  and 
widely-extended  districts  should  be  discharged  by  separate  Sheriffs 
practising  at  the  bar,  as  at  present,  than  that  by  any  accumulation 
a  larger  provision  should  be  made  for  a  single  judge  retired  or 
withdrawn  from  practice.' 

It  would  be  difficult,  and  it  is  needless,  to  add  anything  to  this 
cogent  reasoning.  The  principle  of  the  present  system  is,  to  give  each 
coQDty  the  services  of  a  chief  magistrate  and  an  appeal  judge  at  a 
small  expense,  because  he  is  allowed  to  be  a  practising  advocate. 
The  moment  you  prevent  his  pursuing  his  profession  by  making  him 
the  judge  of  a  district,  you  violate  the  essential  idea  of  the  system. 
And  in  what  respect  would  the  violation  be  an  improvement?  It 
would  save  the  country  no  money ;  for  the  new  district  judge,  being 
required  to  give  up  his  profession,  would  easily  absorb  the  salaries 
of  three  or  four  Sheriffs.  It  is  difficult  to  see  that  the  appeal  work 
would  be  better  done :  for  unless  the  salaries  were  beyond  all  reason, 
the  new  officials  would  be  in  no  way  superior  to  the  present  Sheriffs  ; 
naj,  as  composed  of  men  who  had  voluntarily  relinquished  the  high- 
est prizes  of  their  profession, — that  is,  who  had  failed  in  it,— they 
would,  as  a  rule,  be  inferior  to  them.  It  is  still  more  difficult  to  see 
how  the  administrative  work  could  be  done  at  all, — at  least  without 
totally  new  arrangements,  involving  great  additional  expense.  The 
scheme  would  only  serve  the  purpose  of  creating  an  intermediate 
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class  of  judges,  whose  existence,  without  other  duties  or  professional 
interests,  we  sliould  regard  as  a  very  questionable  good  for  the  com- 
munity. The  Scotch  public  have  yet  to  be  convinced  of  the  supe- 
riority of  the  English  County  Court  judge  over  their  own  Sheriff. 

Nor  can  we- discern  any  probable  benefit  from  decreasing  the 
number  and  extending  the  jurisdictions  of  the  Sheriff-substitutes. 
Here,  too,  we  should  look  at  the  principle,  or  essential  idea  of  the 
system, — that  is,  to  have  resident  officials,  at  once  judges  and 
magistrates,  so  distributed  over  the  country  as  to  bring  justice  to  the 
doors,  as  it  were,  of  the  whole  community.  Speaking  roughly, 
these  men,  with  the  aid  of  their  superior,  do  the  work  of  the  Eng- 
lish County  Court  judge,  of  the  Coroner,  of  the  Quarter  Sessions, 
besides  all  the  work  connected  with  the  Scotch  system  of  public 
prosecutions ;  and  it  is  therefore  plainly  essential  that  they  should 
be  *  scattered  broadcast  o'er  the  land.'  Accordingly  we  pay  them, 
not  merely  for  the  actual  work  they  do,  but  for  residing  in  out-of- 
the-way  places,  where  they  may  have  very  little  to  do,  but  where  it 
is  necessary  that  the  law  should  have  a  resident  representative.  We 
buy  their  time,  it  may  be  their  comparative  exile,  as  well  as  their 
actual  services.  Clearly  this  is  for  the  advantage  of  the  public. 
The  people  of  Argyllshire,  for  example,  are  much  better  off  with  a 
Sheriff-substitute  at  Inverary,  another  at  Campbelton,  and  a  third 
at  Tobermory,  than  if  they  had  only  one  resident  judge  in  the 
county — even  although  that  one  might  be  three  times  as  rich  and 
three  times  as  important  as  any  of  those  now  existing.  In  fact, 
every  one  would  lose  by  this  change,  save  the  fortunate  individuals 
who  might  contrive  to  absorb  the  emoluments  of  the  new  office. 

Dismissing  from  view,  however,  these  organic  changes,  it  is  alleged 
that  the  Sheriff-substitutes  suffer  certain  grievances  which  are  sus- 
ceptible of  a  direct  remedy.  Any  complaint  of  this  sort  should,  as 
we  have  before  said,  meet  with  ready  attention.  Even  the  indis- 
creet advocacy  of  Mr  Robertson  must  not  blind  us  to  the  merits  of 
his  case.  And  the  Sheriff-substitutes  are  a  class  of  men,  beyond 
all  question,  entitled  to  a  courteous  hearing  touching  any  matter 
wherein  they  feel  aggrieved.  On  the  matter  of  the  inadequacy  of 
their  salaries,  for  example,  we  are  in  no  way  inclined  to  join  issue 
with  them.  So  long  as  the  nature  of  their  office,  and  of  the  office 
of  Sheriff,  is  left  on-  its  present  footing,  the  most  important  interests 
of  the  public  are  secure ;  and  all  questions  of  ways  and  means  may  be 
safely  entrusted  to  the  Exchequer.    At  the  same  time,  this  complaint 
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contrasts  cnriously  with  what  we  hear  from  other  quarters.  Profes- 
sor Blackie  regards  the  wealth  of  Sheriff-substitutes  as  an  ideal  state, 
after  which  all  Scotch  teachers  and  men  of  learning  must  sigh  in 
\Ka.  Andy  in  fact,  the  average  of  their  incomes  exceeds  the  average 
of  the  incomes  of  ministers  of  the  Church  of  Scotland,  exceeds  the 
average  of  the  incomes  of  our  Professors ;  nay,  it  exceeds  the  aver- 
age of  the  incomes  even  of  the  Professors  in  Arts  in  Glasgow  Univer- 
sity, who  are  the  richest  in  the  country.  We  are  not  aware  that 
the  education  of  the  majority  of  our  Sheriff-substitutes  has  been  so 
extensive  and  thorough,  or  that  their  learning  is  so  profound,  as  to 
entide  them  to  larger  incomes  than  our  clergymen  and  our  professors; 
oQ  the  enjoyment  of  which  incomes,  it  should  also  be  remembered, 
thej  enter  at  an  earlier  age  than  the  professors  at  least,  and  in 
return  for  which  they  perform  less  arduous  duties.  Yet  if  any 
Sheriff-substitute  could  show  that  he  is  underpaid  for  the  amount 
of  work  he  actually  gets  through, — and  some  of  them,  as,  for  instance, 
the  Sheriff-substitutes  of  Perth,  Dundee,  and  Paisley,  might  very 
easily  show  this, — an  increase  of  their  salary  would  be  as  generally 
well  received  as  it  would  be  unquestionably  just  and  expedient. 

Another  grievance  of  which  the  Sheriff-substitutes  have  com- 
plained, though  Mr  Robertson  has  not  referred  to  it  in  his  pamphlet, 
is  that  they  are  seldom  visited  by  the  refreshing  dews  of  profes- 
sional promotion ;  and  an  attempt  was  made  to  correct  this  in  the 
bill  of  last  session.     The  attempt  was  foolish,  for  the  matter  is  be- 
yond the  reach  of  legislation.     What  did  the  framers  of  the  bill 
imagine  they  had  achieved  by  inserting  a  clause  making  Sberiff- 
sabstitutes  eligible  for  promotion  t     They  were  so  eligible  before  the 
bill  was  dreamt  of;  and  if  a  dozen  statutes  were  to  repeat  the  on- 
necessaiy  declaration,  their  promotion  would  continue  aa  infrequent 
as  it  has  heretofore  been.     For  the  reason  of  its  infreqnency  is  in 
the  nature  of  things,  and  can  be  affscted  by  no  Acts  of  Parliament* 
In  all  professions,  like  the  bar,  where  success  is  distant  and  uncer- 
tain, the  rule  obtains,  that  those  men  who  accept,  early  in  their 
career,  the  small  but    comfortable  appointments  which  may  be 
placed  within  their  reach,  are  held  to  have  given  op  the  big^iest 
prizes.    They  have  shrunk  from  the  anxieties,  from  the  sickness  of 
hope  deferred,  ending  often  in  the  bitterness  of  eventual  disappoint- 
ment, which,  in  a  greater  or  less  degree,  throw  a  shadow  over  every 
active  professional  life;  and  they  have  accordingly  lost  hold  on 
those  rewards,  the  very  chance  of  which  can  compensate  for  all  these* 
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They  have  chosen  early,  if  firagal  ease  and  comfort,  and  they  must 
abide  by  their  choice.     They  cannot  both  eat  their  cake  and  have 
their  cake.    It  is  the  Eastern  stoiy :  those  who  fail  in  the  toilsome 
straggle  up  the  mountain  must  remain  where  they  have  turned 
aside ;  final  triumph  can  be  gained  by  those  only  who  turn  a  deaf 
ear  to  all  dissuasions,  and  press  on  steadily  towards  the  golden  foun- 
tain.    Moreover,  it  is  the  men  who  continue  in  active  work  who 
acquire  the  distinction  which  at  once  compels  and  justifies  promo- 
tion.    The  places  of  those  who  have  retired  firom  the  straggle  are 
soon  filled  up  with  others  more  patient,  or  more  sanguine,  or  more 
powerful.    These  latter  wait  long  on  opportunity,  until  opportunity 
in  turn  waits  on  them ;  and  then  they  can  perform  services  and 
establish  claims  which  necessarily  and  rightly  throw  into  the  shade 
the  most  meritorious  discharge  of  useful  but  obscure  duty.     This 
is  no  grievance  peculiar  to  Scotch  Sheriff- substitutes.      It  is  the 
same  everywhere.     The  English  bench  is  not  filled  by  County 
Court  judges.     So  far  as  there  is  anything  peculiar  in  the  position 
of  the  Sheriff-substitutes,  it  goes  to  make  their  complaint  on  this 
point  signally  inappropriate.     To  make  it  a  rule  that  Sheriff-substi- 
tutes should  be  promoted  to  sheriffdoms,  would  destroy  the  whole 
system.     The  principle  of  the  system  is,  as  we  have  often  said,  that 
the  Sherifis  should  be  men  at  once  sound  lawyers,  and  actively  en- 
gaged in  their  profession.    Sheriff-substitutes  promoted  into  Sfaerifii 
might  be  the  former,  but  never  could  be  the  latter.     Plainly  not. 
They  can  have  had  no  business  to  speak  of  when  they  left  the 
bar,  or  they  would  not  have  taken  the  office ;  they  have  been  away 
for   many  years,  while  younger  men   have   been  coming  up  to 
fill   their  place — which   can  hardly  be  supposed  to   better  their 
chances.     The  establishment  of  such  a  rule,  therefore,  would  simply 
lead  to  the  result  that  our  Sheriffs  would  all  be  men  who  had 
failed  in  their  profession  and  grown  old.     Such  a  consummation 
would  be  most  undesirable,  in  the  interests  even  of  the  men  them- 
selves.    A  Sheriff* substitute,  resident  in  his  county,  is  not  indeed  a 
rich  man  ;  but  he  occupies  an  important  office,  and  stands  high  in 
public  esteem.     The  same  man  transmuted  into  a  Sheriff,  and 
forced  to  live  in  Edinburgh  on  an  income  not  larger,  is  a  mach 
poorer  man,  and  much  less  respected.    In  Edinburgh,  jostled  bj 
the  younger  men  who  have  outstripped  him  in  the  professional  race, 
he  is  nobody ;  even  when  he  visits  his  county,  his  position  will  be 
one  of  less  dignity  than  if  he  had  remained  a  Sheriff-substitute. 
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At  the  same  timey  we  would  only  be  understood  as  arguing  against 
anj  legislative  enactment  on  this  matter — against  any  binding  rule 
being  laid  down.  And  most  especially  would  we  regret  at  being 
supposed  to  have  indulged  in  any  disparaging  remarks  regarding 
men  to  whom  professional  success  has  been  denied.  Nothing  could 
be  in  worse  taste,  or  more  untrue.  For  who  can  look  at  any  pro- 
fession without  wonder  at  unappreciated  merit,  and  yet  greater 
wonder  at  empty  pretentiousness  in  high  places  1  And  we  can 
easily  conceive  the  case  of  a  Sheriff-substitute  so  eminent  by  long 
and  distinguished  service,  as  to  make  his  promotion  justice  to  him- 
self and  a  gain. to  the  public.  In  all  such  cases  the  promotion 
should  be  offered ;  but  there  is  a  wide  difference  between  such  a 
befitting  recognition  of  merit,  and  an  express  statutory  declaration 
that  Sheriff-substitutes,  as  a  ruky  should  succeed  their  Sheriffs. 
Sach  a  declaration  could  only  do  harm,  if  it  proved  anything  but 
a  dead  letter. 

&Ir  Robertson's  mistake  has  been  in  attempting  too  much.  In 
order  to  better  the  position  of  the  Sheriff-substitutes,  it  was  not 
necessary  to  attack  the  Sheriffs.  Had  he  confined  himself  strictly  to 
this  object,  he  would  have  deserved  and  received  support.  But  pro- 
posals in  themselves  just  and  expedient,  may  be  imperilled  by  rash 
and  intemperate  advocacy.  Mr  Robertson's  pamphlet  will  only 
injure  those  whom  he  seeks  to  befriend.  At  the  same  time,  it  is  the 
dutj  of  impartial  men  to  separate  the  cause  from  the  pleader.  The 
incomes  of  a  few  of  the  Sheriff-substitutes  should  be  increased.  All 
of  them  should  be  allowed  longer  vacations,  and  any  other  claims 
which  they  may  urge  should  be  carefully  considered.  But  beyond 
such  and  such-like  matters  we  should  not  go.  Anything  like  radical 
change  in  our  Sheriff  Courts,  as  they  now  exist,  is  earnestly  to  be 
deprecated  in  the  interests  of  the  Sheriff  substitutes  themselves,  in 
the  interests  of  the  profession  at  large,  and,  what  is  of  far  more 
importance,  in  the  interests  of  the  public. 


While  these  sheets  were  passing  through  the  press,  Mr  Robert 
Robertson  again  boiled  over  in  the  Stirling  Observer.  We  really 
cannot  go  back  upon  the  question  of  the  historical  position  of  the 
office  of  Bheriff,  frirther  than  to  express  our  admiration  of  the  inge- 
nuity of  the  device  with  which  Mr  Robertson  escapes  from  tne 
anthorities  we  cited — i.e.j  a  suggestion  that  the  report  of  the  Com- 
misMon  of  1818  was  written  *  probably  in  forgetfulness  of  the  terms 
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of  the  Act !'  Unfortunately  for  the  value  of  this  suggestion,  that 
Report  was  written  by  Sir  Islay  Campbell,  not  by  Mr  Robert  Robert- 
son. We  are,  however,  glad  to  remark  that  on  one  main  point  of 
difference  we  have  converted  Mr  Robertson.  In  his  first  letter  he 
said  that  the  Sheriff-depute,  *  in  so  far  as  regards  the  highest  class 
of  cases  in  his  Court  (the  ordinary  action  roll),  can  do  nothing  in  the 
first  instance;  for,  until  a  deliverance  has  been  given  by  the  Sheriff- 
substitute,  his  interference  is  illegal  and  incompetent^  In  bis  last  he 
says,  ^  the  Sheriff-depnte,  practically  at  least,  whatever  he  may  be  in 
iheoryy  is  now  merely  an  appeal  judge.'  We  wonder  very  much 
which  of  these  statements  Mr  Robertson  wishes  his  friends,  the 
Ignorant  Scotch  M.P.'s,  to  believe.  In  the  matter  of  language  our 
worthy  Sheriff-substitute  improves  upon  us.  At  first,  those  who  did 
not  agree  with  him  were  merely  *  not  honest,'  and  exposed  to  the 
imputation  of  *  interested  motives.'  In  the  article  in  the  Stirling 
Observer  oi  10th  December  1863,  a  hostile  critic  is,  with  a  deep 
mysterious  humour,  called  Mr  Bumble,  and  reproached  with  his 
*  tallowy  complexion  ;'  and  now  the  said  critic  is  *a  petulant  and 
ill-informed  person,'  an  *  anonymous  scribbler'  (this  charge,  foolish 
at  best,  comes  with  much  propriety  firom  the  man  who,  if  he  did  not 
originally  write,  added  to,  adopted,  and  circulated  the  anonymous 
article  oY  the  10th  December),  a  *  most  absurd  and  ignorant  interro- 
gator,' *  either  grossly  and  shamefully  ignorant,  or  deliberately  and 
intentionally  mendacious.'  Poor  fellow  I  We  have  seldom  seen  bad 
temper  betray  so  manifestly  the  defeated  controversialist. 
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Report  by  the  Committee  of  the  Faculty  of  Procurators  in  Glasgow 
upon  the  Registers  of  Land  Rights, 

In  a  former  article*  we  gave  an  analysis  of  the  Report  by  Messrs 
Morton  and  Bannatyne  on  the  County  and  Burgh  Registers  of  Land 
Rights  for  Scotland,  which,  as  our  readers  are  aware,  was  presented 
to  Parliament  last  session,  and  circulated  amongst  the  profession  with 
the  view  of  laying  a  foundation  for  legislation  upon  this  important 
subject.  Since  that  time,  the  Report  has  been  under  consideration 
by  committees  appointed  by  the  Society  of  Writers  to  the  Signet, 
and  the  Faculty  of  Procurators  in  Glasgow.  In  the  present  article 
we  propose  to  consider  the  suggestions  of  the  latter  body  as  embodied 
in  their  Report  presented  to  the  Faculty,  and  approved  of  on  the 
7  th  of  January  last.  The  Report  of  the  Glasgow  Committee  appears 
*  Journal  of  Jurisprudence,  Vol.  VII.,  April  1863. 


LAND  REGISTEBS— GLASGOW  REPORT.  75 

to  05  to  have  special  claims  upon  the  attention  of  the  profession,  not 
only  on  account  of  the  fair  and  thoroughly  practical  spirit  in  which 
that  body  has  dealt  with  the  recommendations  of  the  Commissioners, 
bat  also  because  the  Report  has  especial  reference  to  a  point  which 
does  not  appear  to  have  been  sufficiently  considered  by  the  Com- 
missioners, and  upon  which  the  Glasgow  Faculty,  who  are  chiefly 
interested  in  the  matter,  are  well  entitled  to  be  heard.  We  refer, 
of  coarse,  to  the  question  of  the  continuance  of  the  local  register 
tor  the  regality  of  Glasgow. 

In  order  that  the  peculiar  position  of  this  register  may  be  under- 
stood, and  the  advantage  or  disadvantage  resulting  from  its  conti- 
nuance as  a  separate  record  duly  appreciated,  it  is  necessary  that 
the  propositions  of  the  Commissioners  with  regard  to  the  consolida- 
tion of  the  registers  should  be  kept  in  view.  The  objection  to  the 
continuance  of  this  register  is,  of  course,  that  it  involves  an  inter- 
ference with  the  plan  of  the  Commissioners  as  a  general  measure 
applicable  to  Scotland.  If  the  continuance  of  exceptional  registers 
of  this  description  can  be  shown  to  constitute  an  obstacle  to  the 
accomplishment  of  the  large  and  beneficial  project  of  the  Commission, 
there  can  be  little  doubt  of  the  direction  which  tlie  opinion  of  the 
profession  is  likely  to  take  in  regard  to  it.  Local  interests  must 
bend  to  considerations  of  general  polity.  The  convenience  of  the 
profession  at  large,  and  of  the  public,  as  interested  in  the  economical 
transference  of  lands,  are  of  greater  consequence  than  the  inconve- 
nience to  v\'hich  the  profession  in  Glasgow  may  be  subjected  by  the 
removal  of  their  records  to  the  General  Register  House.  The 
Glasgow  Faculty,  however,  are  at  issue  with  the  Commissioners  on 
the  question  of  the  necessity  for  complete  amalgamation,  and  we  are 
inclined  to  think  they  have  shown  good  reasons  for  differing  from 
the  Commission  in  this  matter. 

The  main  propositions  of  the  Commission  are,  as  our  readers  are 
^ware,  (1)  that  the  double  Register  of  Sasines  and  of  Inhibitions, 
and  the  Registers  of  Adjudications  and  Interruptions  of  Prescriptions, 
should  be  discontinued;  (2)  that,  for  the  future,  one  Register  of 
Sasines,  in  which  Interraptions  of  Prescriptions  are  to  be  recorded, 
should  be  kept  in  Edinburgh,  a  distinct  series  of  volumes  being  de- 
voted to  each  county ;  (3)  that  one  Register,  applicable  to  the  whole 
of  Scotland,  should  be  kept  in  Edinburgh  for  Inhibitions  and  Adju- 
dications ;  and  (4)  that  the  Burgh  Registers  of  Sasines  should  con- 
tinue to  be  kept  as  hitherto.    These  propositions  in  themselves  are 
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sufficient  to  afford  no  slight  measare  of  relief  to  purchasers,  both  as 
regards  saving  of  expense,  and  the  diminution  of  the  risk  of  error 
in  consequence  of  one  search  only  being  required  against  the  lands, 
and  one  in  reference  to  persons.  They  are  also  essential  to  the  safe 
accomplishment  of  the  Commissioners'  plans  for  facilitating  searches 
of  incumbrances  by  means  of  a  parish  index  of  names  of  persons, 
and  a  search  sheet  applicable  to  the  subject  of  conveyance.  On  the 
other  hand,  it  appears  that,  in  the  opinion  of  the  Commissioners,  the 
retention  of  separate  burgh  registers  for  property  situated  within  the 
limits  of  royal  burghs,  is  not  incompatible  with  their  plan  for  the 
amalgamation  of  the  county  registers.  The  objections  to  the  double 
registers  for  counties  are  the  expense  and  hazard  of  a  double  search, 
and  the  impossibility  of  preventing  the  abridgment  from  falling  into 
arrear.  But  neither  of  these  objections  are  applicable  to  the  con- 
tinuance of  the  burgh  registers  on  the  footing  recommended  by  the 
Commissioners,  which  is,  that  subjects  within  the  burghal  district 
should  be  registered  onlj/  in  the  burgh  register.  That  being  the 
condition,  there  is,  of  course,  only  one  search  and  one  abridgment 
for  these  districts.  The  searching  and  abridgment  may  then  be 
performed  by  local  officials  under  the  supervision  of  the  central 
authority.  In  this  way,  the  districts  included  in  the  burgh  registers 
are  completely  segregated  from  the  general  system  of  registration 
carried  on  in  Edinburgh,  as  much  so  as  if  they  belonged  to  a  different 
jurisdiction. 

The  proposition  of  the  Glasgow  Faculty  is,  that  the  regality  of 
Glasgow  should  be  treated  as  a  burgh  district  for  registration  pur- 
poses, which  it  is  in  substance,  though  not  in  name,  under  the 
existing  system.  The  district  in  question  is  already  almost  entirely 
urban,  and  will  be  entirely  so  in  a  few  years  if  the  city  continues  to 
increase  as  it  has  been  doing.  Both  in  area  and  in  population  it  is 
very  considerably  larger  than  the  proper  burgh  of  Glasgow ;  and 
the  transactions  affecting  property  in  the  regality  are  very  much 
more  numerous  than  those  which  enter  the  burgh  register.  There 
is  this  difference,  however,  in  the  circumstances  of  the  two  districts, 
that  the  regality  property  is  entirely  feudal,  while  the  property 
situated  within  the  burgh  is  partly  feudal  property,  but  chiefly 
burgage.  If,  therefore,  the  reasons  which  make  it  expedient  to 
localize  the  burgh  registers  were  in  any  way  connected  with  the 
tenure  of  land  in  these  districts,  the  regality  of  Glasgow  could  have 
no  claim  to  be  put  in  the  category  of  the  local  registers.    But  are 
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there  any  such  reasons  ?     If  the  tenure  of  all  the  lands  in  Scotland 

were  to  be  changed  by  Act  of  Parliament,  and  assimilated  to  bur- 

pige  tenure,  the  reasons  for  consolidating  the  county  registers  and 

transferring  them  to  Edinburgh  would  be  just  as  strong  as  before. 

IfJ  on  the  other  hand,  the  occupiers  of  burgage  property  were  for 

the  future  made  to  hold  feudally  of  the  Crown,  the  change  of  tenure 

would  afibrd  no  reason  for  a  corresponding  change  in  the  manner  in 

which  the  record  of  the  title-deeds  ought  to  be  kept     That  such  is 

the  opinion  of  the  Commissioners,  we  infer  from  a  passage  quoted  in 

the  Report  of  the  Glasgow  Faculty,  in  which  the  Commissioners  give 

it  as  their  opinion,  that  it  would  be  expedient  to  have  the  burgh 

registers  declared  to  be  ^  the  only  competent  registers  for  registration 

of  the  titles  of  all  feus^  as  well  as  of  the  registration  of  all  property 

within  burghal  territory.'     The   true    reasons   for   the    proposed 

separation  of  the  burgh  registers  from  those  of  the  counties  are,  as 

we  apprehend,  1«^,  That  transactions  affecting  burgh  property  are 

almoftt  entirely  confined  to  the  burgh  or  city  in  which  the  property 

is  situated,  and  carried  through  by  resident  agents ;  2(2,  That  the 

transactions  being  very  numerous,  when  considered  in  relation  to  the 

area  of  the  district,  the  business  of  searching  is  facilitated  by  their 

separation  from  the  landward  part  of  the  county ;  and  3^,  That  the 

abridgment  and  classification  of  the  records  of  burgh  transactions 

may  be  best  performed  by  registrars  residing  in  the  district,  and 

having  the  advantage  of  local  knowledge.     To  these  we  may  add 

the  negative  reason,  that  nothing  would  be  gained  by  amalgamating 

these  registers  with  the  general  register ;  because  it  seldom  happens 

that  transactions  in  burgh  property  are  contained  in  the  same  deeds 

with  conveyances  of  landed  estates. 

These  considerations  appear  to  be  directly  applicable  to  the 
Begister  of  the  Kegality  District  of  Glasgow.  The  reason  which  we 
have  placed  second  in  order,  and  which  is  probably  first  in  import- 
ance, applies  to  this  district  more. strongly  than  to  any  other  burgh 
district  in  Scotland ;  because,  in  fact,  the  number  of  transactions 
within  the  regality  is  so  great  as  to  make  it  a  matter  of  absolute 
necessity  that  it  should  be  continued  as  a  separate  registration  dis- 
trict. The  only  question  open  for  consideration,  is  whether,  being 
80  retained,  the  registration  should  be  performed  in  Edinburgh  or 
in  OUsgow.  The  proposed  translation  of  the  county  registers  to 
Edinburgh  may  be  justified  upon  two  grounds, — 1«/,  On  account  of 
the  saving^of  expense  in  many  counties  where  the  number  of  trans- 
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actions  is  not  sufficient  to  defray  the  expense  of  a  proper  staff  of 
trained  officials ;  2dj  Because  of  the  many  objections  against  the 
breaking  up  of  the  general  establishment  in  Edinburgh,  as  explained 
in  the  Commissioners'  Report,  and  which  were  more  than  sufficient 
to  counterbalance  the  inconvenience  which  might  be  experienced 
by  the  local  profession  in  consequence  of  the  abolition  of  the  local 
registers.  Neither  of  these  objections  apply  to  the  particular  case 
in  question.  There  is  no  question  as  to  supplanting  the  register  at 
Edinburgh,  and  there  is  no  doubt  that  the  regality  register,  if  kept 
in  Glasgow,  would  be  self-supporting.  As  to  the)  interest  of  the 
profession  in  Edinburgh,  it  appears  from  the  Committee's  Report 
that  it  is  extremely  small.  In  1860,  the  number  of  deeds  recorded 
in  the  Particular  Register  for  the  regality  district  was  1830,  as  com- 
pared with  154  recorded  in  the  General  Register  at  Edinburgh. 
It  also  appears  that  in  1860-61  and:  1862,  96^  per  cent,  of  the 
regality  writs  recorded  at  Glasgow  were  presented  at  the  office  for 
registration,  while  only  3^  per  c^it.  were  sent  by  post ;  so  that  the 
proportion  of  deeds  recorded  in  that  register  by  any  other  than 
Glasgow  agents  is  very  small.  The  number  of  deeds  recorded  in 
that  register  is  now  upwards  of  2000,  being  little  less  than  l-7th  of 
the  average  number  recorded  in  the  general  and  particular  registers 
for  all  Scotland,  royal  burghs  excepted. 

We  must  reserve  our  observations  upon  the  other  topics  suggested 
by  the  Glasgow  Committee's  Report  for  another  article.  In  the 
meantime,  we  hope  the  subject  will  not  be  shelved,  like  too  many 
matters  referred  to  Royal  Commissions,  but  that  such  a  hearty  sup- 
port will  be  given  to  the  recommendation  of  the  Commission  as 
may  encourage  the  Government  to  bring  in  and  persevere  with  a 
measure  founded  upon  it. 
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Mr  Boyd  Kinnear,  in  the  pamphlet  which  we  have  elsewhere 
noticed,  discharges  a  Parthian  arrow  at  the  Court  of  Session  re- 
formers, in  the  shape  of  a  ^  Note  A.,'  upon  the  statistics  of  English 
Common  Law  Procedure.  The  figures  which  he  gives  are  quite 
fallacious,  as  we  shall  immediately  show ;  and  that  no  injustice  may 
be  done  to  the  author's  meaning,  we  reprint  the  passage.  It  is  in 
the  following  terms : — 
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*  Note  A. — It  was  stated  at  the  Social  Science  Meeting  by  the  sapporten  of 
the  Goort  of  Session  Bill,  that  since  the  reform  of  Common  Law  I^eading  in 
EDgland  in  1850,  the  business  before  the  Courts  has  greatly  increased.  This 
is  an  error.  In  the  four  years  preceding  1850,  the  ayerage  writs  issued  (which 
means  causes  commenced)  was  100,828 ;  in  1862  (which  rather  exceeded  the 
average  of  three  preceding  years),  it  was  103,564.  Prior  to  1850,  the  appear- 
ances entered  averaged  annually  54,194 ;  in  1862  there  were  only  27,643.  It 
was  estimated  that,  prior  to  1850,  only  2  per  cent,  of  the  actions  commenced 
ever  went  to  trial, — a  proportion  which  stiU  holds, — the  number  of  trials  (in- 
cluding those  which  were  unfounded,  a  considerable  proportion)  being  in  1862 
only  2204. 

'  Greatly  improved,  therefore,  as  the  procedure  has  been,  the  business  in  the 
Courts  is  not  only  not  increasing — not  even  in  proportion  to  the  population — 
bat  is  actually  diminishing, — a  fact  well  known  to  all  practitioners  in  England. 
It  is  the  happy  result  of  greater  national  prosperity,  wtiich  enables  debtors  more 
easQy  to  pay--of  simplification  of  law,  which  obviates  many  disputes— -and  of 
improvement  of  practice,  which  gives  leas  cover  to  chicanery  and  more  aid  to 
JQStioe.  The  diminution  of  litigation,  in  whatever  country  it  takes  place,  is 
matter  for  public  congratulation,  not  for  statutory  remedy.* 

Mr  Kinnear^s  note,  it  will  be  seen,  is  founded  on  three  statistical 
facts,  firom  which  the  inference  is  drawn,  that  the  ^  simplification  of 
the  law'  effected  by  the  English  Common  Law  Procedure  Acts  has 
not  been  followed,  as  had  generally  been  supposed,  by  an  increased 
resort  to  the  Superior  Courts  of  that  country.  Our  observation  is, 
that  the  figures  which  he  quotes  are  imperfect,  and  that  a  fair  com- 
parison of  commensurate  periods  prior  and  subsequent  to  the  pass- 
ing of  these  Acts,  leads  to  a  directly  opposite  conclusion. 

(1.)  Writs  Issued. — The  comparison  instituted  by  Mr  Kinnear  is 
between  the  four  years  preceding  1850  and  the  last  year  for  which 
statistics  have  been  obtained,  1862;  the  average  number  for  the 
former  period  being  100,828 ;  for  the  latter,  103,664.  The  four 
years  preceding  1850  include  the  year  1846,  being  the  year  before 
the  establishment  of  the  County  Courts,  and  when,  therefore,  the 
Courts  of  Westminster  Hall  were  practically  the  only  tribunals 
available  for  the  prosecution  of  ordinary  actions.  In  that  year  the 
number  of  writs  issued  was  necessarily  very  much  higher  than  in 
the  immediately  succeeding  period,  the  exact  number  being  in  fact 
129,499.  A  fairer  comparison  would  be  between  the  average  of 
the  years  1847-8-9,  and  the  average  of  the  years  1860-1-2.  The 
numbers  are,  for  the  former  period,  91,271 ;  for  the  latter  period, 
105,144,  being  an  INCREASE  of  upwards  of  15  percent  upon  the 
number  of  writs  issued  for  the  period  subsequent  to  the  Common 
Law  Procedure  Acts. 

The  real  increase  would  be  seen  to  be  much  greater,  if  the 
materials  for  a  proper  comparison  existed,  because  the  returns  for 
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the  period  1847-1849,  obtained  by  the  Common  Law  Commis- 
sioners (from  whose  first  Report  these  figures  are  taken),  exhibit  a 
progressive  decline;  and  it  is  well  known  that  the  extension  of  the 
County  Court  jurisdiction  in  1850  to  cases  of  the  value  of  L.50 
(instead  of  L.20),  caused  an  alarming  decrease  in  the  business  of  the 
Common  Law  Courts  during  the  next  two  or  three  years.  Unfor- 
tunately, the  publication  of  the  annual  volume  of  judicial  statistics 
only  commenced  in  1859,  and  we  believe  there  are  no  returns  for 
the  intervening  period.  It  is,  however,  the  miiversal  opinion  of  the 
practitioners  in  Westminster  Hall,  that  the  gradual  restoration  of 
their  business  is  due  in  a  large  measure  to  the  simplification  of  pro- 
cedure introduced  by  the  Common  Law  Procedure  Acts. 

(2.)  Mr  Kinnear's  next  comparison  is  founded  on  a  pure  misap- 
prehension. The  number  of  appearances  entered  for  the  four  years 
prior  to  1850  was  54,194  (49,480  for  the  three  years  before  that 
period).  The  appearances  for  1862  were  only  27,643.  Mr  Kinnear 
does  not  appear  to  be  aware  that  the  difierence  between  these  figures 
represents  the  eff*ect  of  a  change  in  the  formalities  of  procedure. 
Prior  to  1852,  if  a  defendant  did  not  appear,  *  distringas*  was  used 
to  compel  appearance,  and  ultimately  a  fictitious  appearance  was 
entered  for  him  by  the  plaintiff^.  By  th^  26th  and  27th  sections  of 
the  Act  of  1852,  these  forms  were  abolished,  and  the  plaintifi'was 
allowed  to  sign  judgment  in  absence  without  entering  an  appearance. 
The  fair  comparison,  therefore,  would  be  between  the  judgment 
obtained  for  these  periods.  We  have  made  the  comparison,  and  the 
numbers  are  as  follows :  Average  of  final  judgments  for  the  three 
years  1847-8-9,-23,032 ;  do.  for  the  three  years  1860-1-2,— 
37,546;  difierence  14,514,  being  an  increase  oi  sixty-three  per 
cent,  in  the  average  numbegr  of  final  judgments  obtained  for  the 
period  subsequent  to  the  Common  Law  Procedure  Acts. 

(3.)  Mr  Kinnear  observes,  that  the  proportion  of  cases  that  went 
to  trial,  as  compared  with  writs  issued,  is  nearly  the  same  for  the 
period  before  and  subsequent  to  the  legislative  changes  in  the  pro- 
cedure of  the  Common  Law  Courts,  being  about  two  per  cent.  This 
statement  also  is  strictly  correct;  but  the  proportion  being  the 
same,  it  follows  that  the  number  of  cases  tried  has  increased.  The 
number  of  cases  disposed  of  causa  cognita,  has,  however,  increased 
in  a  much  greater  ratio ;  because  it  is  well  known  that  a  very  large 
number  of  causes  are  now  referred  to  barristers  by  a  judge's  order, 
under  the  compulsory  powers  conferred  by  the  Procedure  Acts.    It 


EXPENSES  IN  THE  HOUSE  OF  LORDS. 


81 


does  Dot  admit  of  reasonable  doabt,  that  the  enormoos  increment  of 
ditjper  cent,  in  the  number  of  final  judgments  includes  many  cases 
disposed  of  in  this  way,  and  which,  under  the  former  practice,  could 
not  be  disposed  of  at  all,  because  the  machinery  of  the  Court  was  not 
adequate  to  overtake  the  business.  We  have  only  further  to  observe, 
that,  in  our  opinion,  an  increase  in  the  number  of  cases  finally  de- 
cided is  the  best  of  all  tests  of  the  success  of  a  measure  of  forensic 
reform ;  because  it  represents  so  much  additional  justice  done, — so 
many  cases  in  which,  but  for  the  reform,  the  parties  would  have  sub- 
mitted to  injustice  rather  than  bring  their  claims  before  a  court  of  law. 
We  subjoin  ^  detailed  statement  of  the  figures  on  which  the  fore- 
going observations  are  founded. 

Fr(mi  Report  of  Common  Law  Commissioners^  1851,  page  35,  and 

Appendix  D. 


Writs  issued, 
Appearances  entered, 
Fmal  judgments, 

1846. 

1847. 

1848. 

1849. 

129,499 
65,335 
26,409 

97,274 
54,122 
24,728 

91,680 
49,914 
23,539 

84,860 
44,406 
20,829 

From  *  Judicial  Statistics/  annually  presented  to  Parliament 


Writs  iflsoed,                 .       . 
Appearances  entered,    . 
Final  judgmentB, . 

1860. 

1861. 

1862. 

97,568 
25,582 
35,175 

114,301 
29,100 
41,297 

103,564 
27,643 
36,166 
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A  COMMITTEE  of  the  Faculty  of  Advocates  has  been  sitting  for  seve- 
ral months  upon  the  Court  of  Session  (Scotland)  Bill.  It  occurred 
to  one  of  the  committee,  that  the  procedure  in  Scotch  appeals  to 
the  House  of  Lords  might  be  improved,  and  he  wrote  to  one  of  the 
most  eminent  Parliamentary  solicitors  for  information  as  to  how  the 
expenses  of  appeals  might  be  reduced.  We  subjoin  the  answer 
''^hich  he  received,  from  which  it  will  be  seen  that  this  great  city  of 
refuge  is  somewhat  costly  of  attainment,  and  that  the  evil  is  beyond 
human  remedy.    This  communication  raises  the  question.  Whether 

VOL.  YUL  KO.  IXXXVI.— FEBRUABT  1864.  L 
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it  would  not  be  advisable  to  have  a  Court  of  Appeal  (like  the  Ex- 
chequer Chamber)  in  Scotland  before  going  to  the  House  of  Lords:  ~- 

*  We  have  nothing  to  complain  of  as  regards  the  form  of  proce- 
dure under  the  Standing  Orders.  It  is  extremely  simple,  and  at  the 
same  time  sufEciently  elastic  to  meet  special  cases,  with  little  extra 
cost. 

^If  parties  conform  to  the 'Standing  Orders,  there  are  not  more 
than  three  steps  in  an  appeal  previous  to  the  hearing,  and  the  House 
fees  would  not  exceed  L.16. 

^  Additional  costs  and  additional  fees  are  incurred  by  petitions  for 
extension  of  time,  and  for  leave  to  lodge  cases  out  of  time,  etc. ;  but, 
after  all,  the  average  of  House  fees  is  under  L.25.  There  is  not 
much  room  for  cutting  and  carving  here ;  and  if  there  were,  you 
could  not,  without  the  consent  of  the  House  of  Lords,  touch  these 
fees,  in  which  a  number  of  officers  have  a  vested  interest. 

^  I  have  made  up  from  our  own  books  a  statement  of  the  costs  of 
Appeals,  which  I  enclose.  You  will  see  that  counsel's  fees  are  upwards 
of  one-half  of  the  amount,  and  House  fees  (appellant's)  not  one- 
twelfth.  The  respondent's  House  fees  are  less  in  reality ;  but  the 
sums  in  the  statement  include  the  fees  of  taxation. 

^  The  main  elements  of  expense  in  appeals  to  the  House  of  Lords 
are  counsel's  fees ;  but  so  long  as  the  present  system  of  having  two 
Queen's  Counsel  in  Scotch  appeals  continues,  I  don't  see  how 
these  fees  can  be  reduced.  The  London  agent  has  not  the  choice 
of  counsel  in  one  case  out  of  ten.  He  gets  instructions  from  the 
Edinburgh  agent  to  retain  two  of  the  leading  Q.  C.'s ;  or,  at  the 
utmost,  the  choice  left  to  him  is,  which  couple  out  of  the  three  or 
four  who  are  eminent  for  the  time  he  would  recommend. 

*  I  can't  say  this  is  unwise.  The  difference  of  cost  between  a 
second  senior  and  a  junior  would  not  be  above  L,25— or  say  the  dif- 
ference between  a  brief  fee  of  20  and  40  or  25  and  50  guineas ; 
the  other  fees — Bar  and  Consultation  and  Retainer — being  the  same 
to  each.  And  with  two  seniors,  you  not  only  have  the  best  advice 
at  consultation,  but  tX  the  hearing  either  is  ready  to  go  on, — a  great 
convenience  with  scattered  courts  and  over-burdened  leaders. 

*  Mr  Richardson  often  told  me,  that  in  his  early  London  days,  and 
down  to  the  time  of  Lushington  and  Campbell,  15  guineas  was  the 
usual  fee  in  Scotch  appeals,  and  20  and  25  guineas  were  thought 
handsome  fees  in  heavy  cases.  Now-a-days,  we  rarely  give  less  than 
40  to  any  Q.  C,  and  fees  range  ft'om  that  to  100  guineas. 
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^  A  case  really  of  importance  can  stand  these  costs,  and  after  all 
it  is  onlj  such  cases  that  should  come  up.  We  have  many  so  trifling, 
ind  so  obviously  perverse,  that  they  bring  scandal  on  our  Scottish 
Courts  and  jurisprudence." 

We  do  not  concur  in  the  last  remark  of  our  correspondent.  There 
are,  no  doubt,  many  frivolous  cases  takeif  to  the  House  of  Lords 
that  ought  not  to  be  carried  there.  But  consider  the  aggravation  ! 
Look  at  the  practice  of  the  Inner  House.  How  often  does  it 
decide  cases  upon  the  opening  statement  of  the  nervous  junior  for 
the  reclaimer  I  The  case  is  not  heard  I  The  senior,  who  has  been 
retamed  at  a  heavy  rate,  is  not  allowed  to  open  his  mouth  ;  and  the 
client,  the  Glasgow  agent,  the  Edinburgh  agent,  and  (in  part)  the 
counsel,  come  out  of  the  Division  heated,  furious,  and  determined. 
The  appeal  is  resolved  on  within  ten  minutes  a(fler  judgment  I 

It  is  a  great  mistake  to  decide  a  case  on  first  impressions.  Lord 
Mansfield  laid  it  down  long,  long  ago,  that  a  judge  should  hear  the 
reasons  in  support  of  the  view  he  favours,  in  order  that  he  might 
thereby  see  how  weak  are  the  grounds  on  which  his  judgment  rests. 
How  necessary  this  is,  may  be  found  in  the  fact,  that  one  of  the  cases 
which  the  First  Division  disposed  of  during  last  year,  without  hearing 
other  than  the  counsel  for  the  reclaimer,  was  reversed  on  appeal. 
There  are  other  things,  therefore,  than  ^  perv^rseness '  that  send 
people  to  the  House  of  Lords. 

This  is  the  note  from  the  books  of  our  London  friend  : — 


Note  of  London  Costs  in  Appeals  from  the  Court  of  Session. 


Caotelntbe 

J^evft^Ch»TgeB, 

Putla. 

Na 

Paper  for 
hearing,  etc 

Including  ont- 
\Aj»  (Feei 
excepted). 

Counaelfl' 
Fees. 

HooMFees. 

Total. 

£     s.    d. 

£     s. 

d. 

£     3. 

d. 

£     s,    d. 

Appel-     ( 

1 

3  days. 

112    8    6 

209  14 

0 

24  10 

0 

346    7    5 

lani^     A 

2 

3    „ 

102  12    1 

277     8 

0 

22    8 

0 

402    8    1 

coiti  *     ( 

3 

3    „ 

82    6    4 

170  17 

0 

20    6 

0 

273    9    4 

1               f. 

4 

19     „ 

243    5    0 

587    9 

6 

32  11 

2 

863    5    8 

5 

3    „ 

90    2    0 

149  17 

0 

80    0 

2 

269  19    2 

Rapon- 

6 

2     „ 

96  12    6 

110    2 

6 

82  16 

2 

239  11    2 

dtnti    ' 

7 

3    „ 

88  13    4 

161    2 

0 

28  12 

4 

278    7    8 

C9tU* 

8 

1    „ 

55    9    4 

82  13 

0 

27  13 

4 

165  15    8 

9 

4     „ 

98    4    3 

157     7 

0 

83  14  10 

289    6    1 

10 

2     „ 

71    3    8 

126  14 

0 

27    7 

8 

225    5    4 

*  Costs  of  one  side  only  in  all  the  above  cases. 
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PAMPHLETS  ON  THE  COURT  OF  SESSION  BILL. 

Suggestions  relative  to  the  Improvement  of  Court  of  Session  Pro- 
cedurej  derived  from  the  Practice  of  the  Courts  of  Common  Law 
and  Chancery  in  England.  Br  John  Boyd  KiNNEAia,  Advo- 
cate, and  of  Lincoln's  Inn,  Barrister-at-Law.  Edinburgh  :  Bell 
and  Bradfute. 

Objections  submitted  to  the  Court  of  Session  {Scotland)  Act^  in  re- 
ference to  the  provision  enforcing  Trials  by  Jury.  Edinburgh : 
T.  and  T.  Clark. 

We  have  placed  these  pamphlets  together  because  of  their  resem- 
blance in  tone  and  in  purpose.  Li  both  the  subject  is  treated  in 
the  serious  and  dispassionate  manner  appropriate  to  the  discussion 
of  a  question  with  which  neither  party  predilections  nor  personal 
interests  ought  to  interfere.  Both  recognise  the  necessity  of  some 
reform  in  the  procedure  of  the  Court  of  Session,  and  give  to  the 
responsible  authors  of  the  Court  of  Session  Bill  the  credit  which 
justly  belongs  to  them,  for  the  many  valuable  improvements  sug- 
gested in  the  Bill;  and  for  dealing  boldly  with  the  question  of 
codification.  But  when  they  come  to  criticism,  the  two  reviewers 
part  company*  Mr  Kinnear,  who  is  a  Chancery  barrister,  is  op- 
posed to  the  extension  to  Scotland  of  the  system  of  pleading  which 
is  in  use  in  the  rival  jurisdiction  of  the  Common  Law  Courts.  The 
anonymous  author  of  the  '  Objections,'  who  we  should  imagine  to 
be  a  practitioner  in  our  own  Courts,  is  opposed  to  jury  trial,  and 
therefore  regards  with  an  unfriendly  eye  those  provisions  of  the 
Court  of  Session  Bill  which  are  calculated  to  improve  and  popularize 
that  mode  of  trial.  We  shall  deal,  in  the  first  place,  with  the 
suggestions  of  Mr  Kinnear.. 

In  a  *  Prefatory  Note'  MrEannear  states  his  reasons  for  offering 
his  views  on  the  subject  of  Scotch  procedure,  and  for  withholding 
his  confidence  from  those  embodied  in  the  Court  of  Session  Bill' 
The  first  explanation  was  scarcely  necessary,  the  second  is  not  very 
convincing.  Mr  Kinnear  affirms — and  so  far  he  is  on  safe  ground 
— that  members  of  the  Scotch  bar,  in  availing  themselves  of  sugges- 
tions derived  from  the  practice  of  the  English  Courts,  labour  under 
the  disadvantage  of  being  imperfectly  acquainted  with  the  details  of 
that  practice.  But  he  does  not  say,  either  in  the  prefatoiy  note  or 
in  the  text,  that  the  want  of  proficiency  in  English  law  has,  in  this 
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instance,  betrajed  the  framers  of  the  Bill  into  practical  blunders.  So 
far,  this  negative  result  of  Mr  Kinnear's  examination  of  the  Bill  is 
confirmatory  of  the  general  opinion,  that  the  Bill  is  carefnllj  drawn. 
Bat  the  so^estion  is,  that  members  of  the  Scotch  profession,  by 
reason  of  their  unfamiliarity  with  English  pleading,  are  not  qualified 
to  judge  of  its  merits  as  a  system.  On  this  assertion  we  join  issue 
with  Mr  Kinnear.  There  is  nothing  very  recondite  in  the  prin- 
ciples according  to  which  issues  of  fact  are  raised  by  plea,  replica- 
tion, and  rejoinder,  and  issues  of  law  by  demurrer.  It  is,  at  least, 
^as  eBay  as  algebra.'  With  all  deference  to  the  Chancery  Bar,  we 
believe  that  we  have  the  same  means  of  informing  ourselves  on  the 
sabject  of  Common  Law  pleading  as  they  have,  and  that  experi- 
ence of  the  system  is  not  necessary  to  qualify  us  for  forming  an 
opinion  on  its  merits.  If  it  were  otherwise,  then,  however  excellent 
that  system  might  be,  it  never  could  extend  itself  to  other  countries ; 
for  in  no  other  country  could  we  hope  to  find  a  body  of  men  who 
had  proved  the  utility  of  the  system  by  experience. 

In  the  opening  observations  of  the  text  of  his  pamphlet,  Mr 
Kinnear  announces  the  proposition  which  he  undertakes  to  establish) 
which  is,  that  the  Chancery  form  of  pleading,  which  he  identifies 
with  the  Scotch,  is  preferable  to  the  special  pleading  of  the  Com- 
mon Law  Courts.  The  greater  part  of  the  pamphlet,  so  far  as  it 
professes  to  be  critical,  is  occupied  with  the  illustration  and  enforce- 
ment of  this  point ;  and  the  remainder  consists  of  suggestions  for 
the  improvement  of  Court  of  Session  procedure ;  all  of  which,  as 
sommarized  at  pages  22-24,  are  taken  without  acknowledgment 
from  the  Court  of  Session  Bill  itself.  We  must  except  the  proposi- 
tion to  abolish  edictal  citations,  which,  however,  would  involve 
further  alterations  with  respect  to  the  finality  of  decrees  in  absence, 
that  have  not  yet  been  sufficiently  considered. 

We  think  that  Mr  Kinnear  makes  too  much  of  the  supposed 
TesemUance  betw^n  Court  of  Session  pleadings  and  Chancery 
pleadings ;  and  it  appears  to  us  that  the  resemblance  is  confined  to 
a  single  element,  which  is,  that  in  both  cases  the  pleadings  are 
drcomstantial.  That  our  readers  who  have  not  had  occasicHi  to 
study  the  system  of  pleading  used  in  the  Court  of  Chancery  may 
judge  for  themselves,  we  shall  state  what  that  system  is.  The 
pUbtiflrs  only  pleading  is  the  *  bill,'  which  consists  of  a  writ  in  the 
same  form  as  the  Common  Law  writ  of  summons, — an  articulate 
narrative  of  the  grounds  of  the  suit,  and  a  prayer.     The  defend- 
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ant*s  pleading,  called  ^  answers,'  consists  of  an  articulate  narrative 
of  facts,  not,  as  might  be  supposed  from  its  title,  in  the  form  of 
answers  to  the  articles  of  the  plaintiffs  statement,  but  a  separate  nar- 
rative, fn  which  the  circumstances  giving  rise  to  the  action  may  be, 
and  often  are,  set  forth  in  a  different  order  of  arrangement  from  that 
followed  in  the  ^  bill.'  The  plaintiff  is  entitled  to  file  a  replication ; 
but  that  is  a  mere  formal  document,  like  the  pursuer's  minute  of 
denial  in  our  Courts,  where  the  record  is  closed  on  summons  and 
defences.  There  is,  therefore,  no  provision  under  this  system  for 
making  the  statements  in  the  bill  and  answers  meet  so  as  to  elicit 
issues ;  and  accordingly  issues,  where  these  are  requisite,  are  stated 
by  the  Court  in  a  form  substantially  identical  with  that  of  our  own 
interrogatory  issues.  There  is  no  revisal,  but  the  advantage  of 
revisal  is  obtained  in  a  more  simple  form  by  manuscript  amendment 
of 'the  printed  bill  and  answers. 

Now,  we  are  far  from  considering  this  form  of  pleading  to  be 
substantially  similar  to  our  own,  but  we  do  not  hesitate  to  say  that 
it  is  a  great  improvement  upon  the  Court  of  Session  system.  It  is, 
moreover,  identical  in  principle  with  our  Sheriff  Court  pleading  by 
summons  and  minute  of  defence,  only  more  circumstantial.  To  the 
majority  of  actions  in  the  Court  of  Session  it  is  very  well  adapted, 
and  we  should  cordially  welcome  its  adoption  in  every  class  of  cases, 
except  those  which  are  designated  for  jury  trial.  Its  superiority 
in  comparison  with  our  existing  form  of  record  is  very  manifest. 
In  the  first  place,  there  is  no  revisal,  but  only  what  is  equivalent  to 
*  adjustment  *  of  our  papers,  which  every  practitioner  knows  to  be 
sufficient  for  all  practical  purposes.  Secondly,  there  are  no  separate 
answers  to  the  statements  of  the  adverse  party.  The  only  object  to 
be  gained  by  requiring  distinct  admissions  or  denials  of  adverse 
statements,  is  that  of  bringing  the  parties  to  an  issue.  But,  con- 
fessedly, that  object  is  not  accomplished  by  the  answers  under  the 
Scotch  system;  and  for  this  obvious  reason,  that  the  averments 
which  the  adverse  party  is  required  to  admit  or  deny,  are  not  com- 
plete grounds  of  action,  but  partial  statements,  the  relevancy  of 
which,  as  bearing  on  the  ground  of  action,  is  open  to  discussion. 
As  issues  of  fact  cannot  be  raised  by  pleadings  in  the  articulate  or 
circumstantial  form,  we  think  it  better  that  no  separate  answers 
should  be  given,  but  that  each  party  should,  so  far  as  necessary, 
incorporate  his  answers  to  the  other  in  his  own  statement  By  dis- 
pensing with  separate  answers  we  get  rid  of  the  necessity  for  revisal, 
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and  in  this  way  effect  a  saving  of  time,  which  may  be  more  advan- 
tageously devoted  to  the  adjustment  of  issues,  or  the  determination 
of  the  points  to  which  the  proof  is  to  be  confined. 

We  also  agree  with  Mr  Kinnear  in  thinking  that  great  benefit 
would  result  from  an  enactment  compelling  the  judge  or  the  Court 
to  fix  the  issues  in  cases  where  issues  are  requisite.  Our  law  of 
process,  as  at  present  administered,  leaves  the  Court  a  mere  power  of 
vetoing  the  drafts  of  issues  which  may  be  successively  presented'.  It 
is  impossible  to  conceive  of  anything  calling  itself  judicial  procedure 
more  eminently  absurd.  Obviously,  the  duty  of  the  Court  is  to  hear 
what  can  be  said  in  support  of  the  issues  as  drafted,  to  receive  the 
defender's  amendments,  and  finally,  to  alter  the  draft  in  conformity 
with  its  own  views. 

While  concurring  so  far  with  Mr  Kinnear's  recommendations,  we 
are  very  desirous  that  the  system  of  special  or  exhaustive  pleading 
should  be  tried  in  our  Courts  as  applicable  to  money  actions.  Until 
parties  are  enabled  to  go  to  trial  with  their  whole  case,  jury  trial 
^nll  never  be  popular,  and  a  trial  upon  issues  almost  always  involves 
the  omission  of  some  material  part  of  the  case  for  one  of  the  parties. 
On  the  whole,  a  classification  of  actions,  such  as  was  attempted  in 
the  Court  of  Session  Bill  in  its  original  form,  seems  to  offer  the  best 
prospect  of  improvement  in  the  practical  working  of  our  system. 

The  anonymous  pamphlet  published  by  Messrs  Clark  contains,  on 
the  whole,  a  very  moderate  and  candid  statement  of  the  objections 
to  jury  trial.  The  author  is  of  opinion, — and  here  we  are  entirely 
at  one  with  him, — ^that  in  a  vast  proportion  of  Court  of  Session  cases 
the  evidence  might  best  be  taken  by  the  Lord  Ordinary,  sitting 
not  as  a  jury,  but  as  a  judge,  his  interlocutor  being  subject  to  review, 
both  on  the  law  and  the  facts,  by  the  Inner  House,  whose  findings 
in  feet  should  be  final.  He  approves  of  the  provisions  of  sec.  138  of 
the  Court  of  Session  Bill,  regulating  trials  before  the  Lord  Ordinary; 
and,  like  Mr  Kinnear,  appears  to  write  under  the  influence  of  feel- 
ings not  unfriendly  to  the  main  objects  of  that  measure. 

The  author  of  this  pamphlet  is  not  prepared  to  recommend  the 
entire  abolition  of  jury  trial,  but  would  maintain  it  as  a  mode  of 
ascertaining  facts  peculiarly  adapted  to  the  cognizance  of  juries. 
His  views  on  this  point  are  expressed  in  the  quotation  with  which 
we  conclude  this  notice  : — 

'At  the  same  time,  jary  trial  Aeed  not  be  abolished.  It  may  be  retained  in 
its  entirety ;  and  not  only  made  available  whenever  parties  concur  in  preferring 
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that  mode  of  trial,  but  alBO  for  the  settlement  of  cases  to  which  the  Court  may 
think  it  beneficially  applicable, — such,  for  instance,  it  may  be,  as  actions  of 
damages  for  defamation  and  libel,  etc.  But  the  special  appropriation  of  actions 
for  juiT  fjrial,  which  the  judges  consider  cannot  be  beneficially  so  settled, 
should  be  abolished ;  for,  if  not,  it  must  certainly,  as  a  learned  ju(^  observed, 
continue  ''*'  to  operate  as  an  absolute  denial  of  justice  in  a  yast  proportion  of 
cases/'  Jury  trial,  in  any  system  of  Scottish  judicature,  should  oe  made  the 
exception  and  not  the  rule.  As  was  proposed  on  its  first  Introduction,  it  should 
be  Idft  optional  to  the  parties,  or  discretionary  to  the  Court.'  ' 
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THE  SHERIFF  COURTS. 

(To  the  Editor  of  the  Journal  of  Jurisprudence,) 

Sib, — ^From  the  conclnding  sentence  of  the  second  of  year  two  recent 
articles  on  the  Sheriff  Goarts,  I  perceive  that  you  are  about  to  leave  the 
subject,  without  touching  the  questions  raised  by  the  Sheriffs-substitute, 
in  order  to  discuss  a  stock  question  of  no  particular  interest  at  the  pre- 
sent moment. 

I  may  remind  you  that  the  questions  raised  by  the  Sheriffs-sobstitnte 
are  two : — 

First,  Whether  the  present  practical  exclusion  of  the  Sheriffs -substitute 
from  all  promotion  is  advisable  f    And, 

Second,  Whether,  having  regard  to  their  duties,  and  to  the  scale  on 
which  somewhat  similar  duties  are  remunerated  in  England,  their 
salaries  are  adequate  ? 

I  submit  that  these  questions,  and  more  particularly  the  former  of 
them,  are  questions  of  public  interest,  deserving  and  capable  of  discossion. 
apart  from  questions  of  legislative  change  on  the  constitution  of  the  l^eriff 
Courts. 

The  question  raised  by  you  and  represented  by  you  to  be  the  sole  one 
connected  with  the  Sheriff  Courts  at  present  worthy  of  public  discussion, 
I  do  not  dispute  to  be  important ;  but,  with  deference,  I  submit  that  yon 
have  raised  it  at  an  unsuitable  time,  with  the  effect — doubtless  unin- 
tended— of  doing  your  best  to  withdraw  the  attention  of  the  public  from 
what  the  Sheriffs-substitute  really  claim.  A  very  few  words  will  be  suf- 
ficient to  show  that  the  system  of  having  both  Sheriffs  and  Sheriffs-sub- 
stitute, affects  neither  the  claim  of  the  substitutes  to  be  occasionally  con- 
sidered in  the  matter  of  promotion,  nor  their  claim  for  more  adequate 
remuneration. 

I  should  have  thought  that  it  could  hardly  have  escaped  observation, 
that  one  ground  of  complaint,  stated  in  the  recent  memorial  of  the  Sheriffs- 
substitute,  was,  that  they  were  never  promoted  to  the  office  of  Sheriff. 
If,  therefore,  the  oflBce  of  Sheriff  were  to  be  abolished,  its  simple  effect 
would  be  to  throw  additional  difficulties  in  the  way  of  granting  the  first 
claim  of  the  Sherifis-substitute,  by  cutting  off  one  avenue  to  promotion. 

With  regard  to  the  second  claim,  the  only  relevant  answer  to  a  claim 
for  additional  remuneration  would  be,  that  the  Sheriffs-substitute  were 
already  paid  according  to  their  work  and  their  position.    Now,  were 
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the  office  of  Sheriff  to  be  abolished  to-morrow,  neither  the  one  nor  the 
other  of  these  would  be  materiallj  altered. 

As  70a  admit,  the  usual  and  important  duty  performed  by  the  Sheriff 
is  to  jadge  in  appeals.  The  work  which  he  does  as  a  judge  of  the  first 
instance — which  is  the  only  work  that  he  saves  to  the  Substitutes — ^is 
coofeBsedly  small  in  amount.  He  holds  a  few  small  debt  courts,  one  or 
two  jury  trials,  and  perhaps  some  registration  courts ;  and  there  his 
daties  as  a  judge  of  the  first  instance  usually  end.  I  need' hardly  say 
that  if  the  Sheriffs-substitute  were  to  claim  additional  remuneration  on 
the  ground  of  baring  to  perform  the  additional  work  which  that  would 
represent,  their  prospects  of  success  would  not  be  great. 

As  regards  the  position  of  the  Sheriff-substitute,  the  question  you 
raise  affects  it  only  remotely,  and  more  in  appearance  than  m  substance. 
At  present  the  Sheriff-substitute  is  judge  ordinary  in  matters  criminal 
and  ciril,  in  his  county ;  and  if  there  were  no  Sheriffs  he  would  just 
remain  what  he  is  now,  judge  ordinary  of  the  county — ^neither  more  nor 
less.  The  forum  of  the  appeals  iVom  his  decisions  would  be  transferred 
from  some  particular  county  town  to  the  Parliament  House,  certain 
coontry  agents  would  lose  the  profits  of  some  appeals,  and  certain  coun- 
sel gain  the  profits  of  some  advocations,  but  the  Sheriff-substitute  would 
remain  precisely  where  he  was — a  simple  judge  of  the  first  instance,  re- 
^Dsible  in  every  respect  to  superior  tribunals.  Indeed,  almost  the  most 
important  effect  that  the  abolition  of  the  present  office  of  Sheriff  would 
hare  upon  the  Sheriff-substitute  would  be,  that  his  title  would  be  some- 
what diminished  in  length,  and  that  he  wonld  thus  get  an  accession  of 
dignity  somewhat  similar  to  that  which  the  Sheriffs  experienced  when  they 
got  rid  of  what  you  seem  to  consider  the  obnoxious  epithet  of  Depute. 

Should  you  think  it  worth  while  to  discuss  the  claims  of  the  Sheriffs- 
^abstitute  upon  their  own  merits,  and  then  arrive  at  a  conclusion  un- 
faroarable  to  them,  I  may  request  leave  to  be  heard  in  reply.  Mean- 
while, I  submit  to  you,  with  some  confidence,  that  it  is  no  answer  to  the 
claims  of  one  set  of  officials  for  occasional  promotion  and  more  adequate 
remimeration,  to  deliver  a  lecture  upon  the  merits  of  another  set  of 
officials,  who  do  get  occasional  promotion,  and  who,  for  aught  you  have 
said  to  the  contrary,  may  receive  adequate  remuneration. — ^I  am,  etc., 

A  Sheriff-substitute. 

P.S. — I  have  not  added  my  name  to  this  letter,  as  I  think  questions 
like  the  present  are  better  discussed  apart  from  personal  considerations ; 
bat  if  any  one  should  think  otherwise,  and  inquire  who  the  writer  may 
be,  I  make  you  welcome  to  inform  him. 

[Our  correspondent  will  perceive,  from  the  leading  article  of  our  present 
impression,  that  the  topics  to  which  he  adverts  have  not  been  overlooked 
bj  08.  We  have  no  desire  to  approach  the  subject  {n  any  other  spirit 
than  that  of  calm  discussion.  The  question  of  the  continuance  of  the 
double  Sheriffship  has  been  forced  upon  us  by  the  Sheriffs-substitute,  or 
those  who  profess  to  speak  in  the  name  of  their  body ;  and  it  is  not  our 
fault  if  the  discussion  has  had  the  effect  of  withdrawing  attention  from  the 
qaestion  of  the  claims  of  these  gentlemen  to  more  liberal  remuneration. — 
Ed.  /.  /.] 

VOL.  VIU.  MO.  LXXXVI. — ^febbuArt  1864.  M 
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FIRST  DIVISION. 

Jknkins  and  Others  v.  Grioor  Ain>  Robertson. — Jan,  5. 

Process — Contingency. 

This  is  an  action  of  declarator  of  right  of  way  along  the  banks  of  the 
Lossie,  near  Elgin.  A  case  in  which  the  same  question  was  raised  was 
tried  about  a  jear  and  a  half  ago  before  the  Lord  Justice-Clerk  and  a 
jury.  The  jnry  returned  a  verdict  for  the  pursuers,  but  the  Second 
Dinsion  set  aside  the  verdict  as  contrary  to  evidence,  and  granted  a  new 
trial.  There  was  no  new  trial,  and  the  case  was  taken  out  of  Court  bj 
decree  of  absolvitor  in  favour  of  the  defenders.  The  defenders  in  this  case 
have  pleaded  res  judicata,  and  the  Lord  Ordinary  sustained  that  plea.  A 
reclaiming  note  against  that  interlocutor  was  in  the  Single  Bills  of  this 
Division  to-day,  when  the  Lord  Advocate,  for  the  defenders,  moved  that 
the  case  should  be  remitted  to  the  Second  Division,  as  the  former  case, 
which  was  precisely  similar  to  the  present,  depended  before  that  Court. 

The  Court  held  they  had  no  power  to  grant  this  motion,  there  being 
no  cause  now  depending  in  the  other  Division  between  which  and  the 
present  there  could  be  said  to  be  any  contingency. 

Henderson  v.  Monro. — Jan.  5. 
Process — Jnry  Tried. 
This  is  an  action  for  the  recovery  of  business  accounts  incurred  to  the 
pursuer  as  law-agent,  factor,  and  commissioner  for  the  defender.  The 
defender,  whilst  admitting  the  employment  of  the  pursuer  generally  bj 
him,  objected  to  certain  branches  of  the  accounts,  and  entirely  disputed 
any  liability  for  them.  The  grounds  of  these  objections  were  generally 
to  the  effect  that  the  pursuer,  in  performing  the  pieces  of  business  ob- 
jected to,  had  acted  in  excess  of  his  authority — in  contravention  of  the 
terms  of  an  agreement  to  which  he  had  become  a  party  on  behalf  of  the 
defender — and  that  the  defender's  consent  to  the  business  being  done  was 
induced  by  false  representations  by  the  pursuer.  At  the  debate  in  the 
Outer  House  a  question  arose  as  to  the  mode  of  proof,  the  defender  con- 
tending that  the  case  should  be  sent  to  a  jury  for  trial ;  whilst  the  pur- 
suer, on  the  other  hand,  maintained  that  the  points  at  issue  between  the 
parties  being  chiefly  questions  of  law,  not  of  fact,  any  proof  which  might 
be  necessary  should  be  taken  by  commission,  and  not  be  led  before  a  jurj. 
The  Lord  Ordinary  ( Jerviswoode)  reported  the  case  to  the  Court,  under 
the  49th  section  of  the  Court  of  Session  Act,  1850,  with  a  note  directing 
the  attention  of  the  Court  to  the  nature  of  the  statements  on  record,  and 
expressing  the  opinion  that  the  case  was  not  one  which  could  in  whole  or 
in  part  be  expediently  submitted  to  a  jnry.  After  hearing  counsel  on  10th 
December,  the  Court  allowed  the  defender,  before  answer^  to  lodge  a  draft 
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or  the  ifisnes  which  he  proposed  should  he  sent  for  trial,  and  the  case  with 
th^e  proposed  issues  came  on  for  discussion  to-day.  The  Conrt,  after 
bearing  counsel^  held  that,  looking  to  the  mixed  nature  of  the  case,  the 
JQtermlxture  of  questions  of  law  and  fact,  and  the  preponderance  of  the 
former  over  the  latter,  the  case  was  not  adapted  for  jury  trial ;  and  their 
Lordfbips  therefore  granted  the  pnrsuer^s  motion  for  a  proof  by  commis- 
aoD  to  both  parties.  The  pursuer  having  moved  for  expenses  from  the 
date  of  the  Lord  Ordinary's  interlocutor  reporting  the  case,  the  defender 
eoDtended  that  expenses  should  be  reserved  to  await  the  final  issue  of  the 
cause,  as  the  Lord  Ordinary  had  no  power,  under  the  statute,  to  appoint 
the  proof  to  be  taken  by  commission  except  with  his  (the  defender's) 
ooDsent,  and  he  was  entitled  to  withhold  his  consent,  and  to  have  their 
Lordships'  opinion  as  to  the  mode  of  proof,  without  paying  any  expenses 
to  the  other  side 

The  Court  awarded  expenses  to  the  pursuer  from  the  date  of  the  Lord 
Ordinary's  interlocutor,  holding  that,  without  fixing  any  general  rule,  in 
this  case  expenses  were  clearly  due,  the  Lord  Ordinary  having  expressed 
his  opinion  that  the  case  was  not  one  for  jury  trial,  and  that  view,  which 
was  now  given  effect  to  by  the  Court,  not  having  been  acquiesced  in  by 
the  defender. 

Mackintosh  v.  Smith  and  Lowe. — Jan,  7. 
RqxaxUwn — lUegcU  Detention^ 

This  is  an  action  of  damages  for  alleged  wrongous  detention  in 
Saoghton  Hall  Asylum.  Some  time  ago  the  pursuer  raised  against 
{^eyeral  parties,  including  the  present  defenders,  who  are  the  proprietors 
or  keepers  of  the  asylum,  an  action  of  declarator  of  sanity,  conclading  to 
baTe  it  found  that,  in  June  and  July  1852,  and  down  to  the  date  of  the 
action  in  April  1861,  the  pursuer  was  compos  mentis.  There  was  no  inti- 
mation in  this  summons  that  it  was  in  any  way  to  be  made  the  ground- 
work of  a  claim  of  damages,  atid  no  one  having  appeared  to  maintain  a 
defence  to  the  action,  a  decree  in  absence  was  taken.  The  pursuer  now 
proposes  to  take  this  decree  as  fixing  his  sanity  at  the  time  in  question, 
and  80  to  set  it  forth  in  a  preamble  to  the  issue,  and  simply  to  ask  the 
qoe^tion  whether  the  defenders  '  did  detain'  him  to  his  loss  and  damage. 

To-day  the  Court  disallowed  the  proposed  preamble  to  the  issue,  and 
held  that  the  issue  to  be  granted  must  be  whether  the  pursuer  was  de- 
tained in  the  asylum  by  the  defenders  wrongously  and  illegally.  Their 
Lordships  held  the  decree  of  declarator  of  sanity  obtained  in  absence 
coald  not  be  recognised  at  the  present  stage,  whatever  efTect  might  be 
triren  to  it  at  the  trial. 

Rogers  r.  Dick. — Jan.  8. 
Defamation—-'Expenses. 

This  was  an  action  of  damages  for  slander  at  the  instance  of  the  Rev. 
Charles  Rogers,  LL.D.,  formerly  chaplain  at  Stirling  Castle,  against  John 
Dick  of  Craigengelt,  residing  in  Stirling,  in  which  damages  were  laid  at 
L.5000.  Last  summer  the  case  was  tried  before  the  Lord  President  and 
a  jnry,  on  four  issues,  substantially  to  the  following  effect : — 

*1.  Whether  the  defender,  for  the  purpose  of  getting  the  pursuer 
dismissed  from  his  situation  as  chaplain  at  Stirling  Castle,*  wrote  a  par- 
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ticular  letter  to  the  PriDcipal  Secretary  of  State  for  War ;  and  whether 
in  that  letter  the  defender  falsely,  calamniously,  maliciously,  and  without 
probable  cause,  represented  the  pursuer  as  having  neglected  his  clerical 
duties  for  pursuits  of  a  secular  character. 

<  2.  Whether  at  a  court  of  inquiry  held  at  Stirling,  the  defender's  son, 
by  his  father's  instructions,  made  a  false  and  calumnious  statement  to  the 
effect  that  the  pursuer  had  appended  to  a  prospectus  he  was  issuing  a 
list  of  names  of  persons  as  members  thereof  without  their  authority, 
under  the  pretext  of  collecting  money  for  the  improvement  of  the  town  of 
Stirling,  but  for  the  purpose  of  transferring  the  same  into  his  own  pocket. 

*•  3.  Whether  the  defender,  at  the  same  court  of  inquiry,  had  falsely, 
calumniously,  maliciously,  and  without  probable  cause,  stated  that  the 
pursuer  had  appropriated  to  his  own  use  part  of  the  Wallace  Monument 
funds;  and 

*4.  Whether  the  defender,  at  the  same  time  and  place,  had  stated 
falsely*  calumniously,  maliciously,  and  without  probable  cause,  that  the 
pursuer  had,  during  the  night,  knocked  down  certain  churchyard  walls, 
thereby  involving  the  burgh  of  Stirling  in  a  lawsuit,  which  cost  the 
burgh  L.400.' 

The  jury  returned  a  verdict  for  the  pursuer  on  the  first  issue,  assessing 
the  damage  at  Is.,,  and  found  for  the  defender  on  the  other  three. 

To-day  the  pursuer  moved  to  have  the  verdict  applied,  and  for  ex- 
penses. The  defender  moved  for  decree  of  absolntor,  and  that  no  ex- 
penses be  found  due  to  either  party.  The  Court  gave  the  pursuer 
expenses,  but  subject  to  modification. 

The  Lord  President  observed  that  he  had  no  doubt  as  to  the  general 
rule,  that,  in  an  action  brought  for  the  vindication  of  character  against  a 
slander,  the  pursuer,  on  getting  a  verdict  with  merely  nominal  damages, 
was  entitled  to  full  expenses.  In  fixing  the  amount  of  the  modification 
there  should  be  kept  in  view  not  only  that  the  expense  incurred  by  the 
pursuer,  applicable  to  the  three  last  issues,  had  been  incurred  in  regard 
to  a  part  of  the  case  on  which  he  had  been  unsuccessful,  but  that  the  de- 
fender had  been  put  to  expense  on  this  part  of  the  case,  in  which  he  had 
been  successful. 

Lords  Curriehill  and  Deas  concurred,  the  latter  observing  that,  if  the 
question  now  raised  had  been  before  himself  alone,  he  would  have  found 
expenses  due  to  neither  party ;  but  he  yielded  his  opinion  to  that  of  the 
Lord  President,  who,  from  having  tried  the  case,  was  better  acquainted 
with  its  details. 

Adv.y  Campbell  v,  M*Dougall  or  M*Gillitray. — Jan.  13. 
Sheriff  Court  Process — Aliment. 
This  was  an  advocation  from  the  Sheriff  Court  of  Inverary,  brought 
under  the  following^  circumstances: — In  1857  the  respondent,  then  an 
unmarried  woman,  presented  a  petition  to  the  Justices  of  the  Peace  for 
the  county  of  Argyle,  praying  the  Justices  to  decern  against  William 
Campbell,  as  the  father  of  her  illegitimate  child,  in  certain  sums  of  money. 
Campbell  obeyed  the  citation  to  the  Justice  of  Peace  Court,  and  admitted 
the  paternity.  The  Justices  accordingly  decerned  in  terms  of  the  prayer 
of  the  petition,  and  under  this  decree  Campbell  paid  for  some  years ;  but 
finding,  as  he  alleges,  that  the  child  was  being  neglected,  and  the  money 
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mi8a{)propriated,  he  refused  to  make  farther  payment,  tlpon  this, 
M'DongaU,  who  had  married  in  the  interval,  raised  an  action  in  the 
Sheriff  Goorty  conclading,  as  before,  for  the  aliment  of  the  child  from  its 
birth  till  it  was  ten  years  of  age.  In  the  conclusions  of  the  sammons  she 
allowed  a  deduction  in  respect  of  the  sums  paid  by  the  defender ;  and  in 
the  condescendence  she  restricted  the  libel  to  a  claim  of  L.4  annually. 
The  defender  met  the  action  by  the  plea  of  res  judicata  in  respect  of  the 
decree  before  the  Justices.  He  also  disputed  the  amount  of  aliment  for 
which  credit  was  given,  alleging  that  it  had  been  paid  up  to  March  1861, 
vhile  the  parsuer  said  March  1860.  The  Sheriff-substitute  (Graham) 
SBStained  the  plea  of  res  judicata  stated  for  the  defender,  and  dismissed 
the  action.  The  Sheriff  (Cleghom)  recalled  the  judgment,  repelled  the 
plea  of  res  judicata^  and  found  the  defender  liable  in  terms  of  the  con- 
clusions of  the  sammons,  but  qualified  his  judgment  in  the  following 
terms: — *But,  in  respect  the  defender  states  on  record  that  a  larger 
8QJD  was  paid  to  account  than  has  been  given  credit  for  in  the  sammons, 
appoints  the  case  to  be  enrolled,  that  the  defender  may  state  whether  he 
has  any  receipts  or  other  evidence  to  adduce  in  order  to  substantiate  this 
arerment,  and  decerns.'  Subsequent  to  this  interlocutor,  and  on  18th 
September  1863,  a  joint  oiinute  for  the  parties,  in  the  following  terms, 
was  put  iuto  process : — '  The  parties,  in  order  to  save  further  litigation 
aad  expense,  in  respect  (besides  the  question  of  expenses)  the  only  point 
now  undecided  relates  to  the  sum  of  L.4,  being  the  difference  between 
the  alleged  payments  made  to  acconnt  of  aliment,  and  the  sums  the  de- 
fender allies  to  have  been  paid,  hereby  consent  that  this  difference  be 
halved,  and  that  the  aliment  and  inlying  expenses  be  held  to  have  been 
paid  up  to  24th  September  1860  ;  and  they  further  conseut  to  authority 
l>eiog  interponed  to  this  minute.'  In  respect  of  this  admission,  the 
SheHff,  on  30th  September,  found  the  defender  liable  to  pay  from  24th 
September  1860  onwards  until  the  child  should  attain  the  age  of  ten 
vears.  The  defender  thereupon  advocated,  and  additional  pleas  were 
lodged  for  both  parties.  In  their  additional  pleas  the  pursuers  (respon- 
dents) did  not  found  on  the  minute  in  question  as  barring  the  defenders 
(advocators)  from  taking  further  proceedings. 

To-day  the  Court  refused  the  advocation,  the  Lord  President  re- 
marking that  he  thought  the  pursuer  was  entitled  to  go  to  the  Sheriff  if 
the  defender  refused  to  pay  under  the  Justice  of  Peace  decree,  and  that, 
having  restricted  the  Ubel,  the  defender  was  bound  to  pay. 

Pet^  Mrs  Mart  Cruickshank  or  TuHNBtLL. — Jan.  14. 
Husband  and  Wife — Protection  Order — Desertion, 
This  is  a  petition,  under  the  ^  Goi^ngal  Rights  (Scotland)  Act,'  by  a 
wife  for  protection  of  her  property  against  her  husband  (by  whom,  she 
alleges,  she  has  been  deserted),  and  against  her  husband's  creditors.  By 
the  statute  referred  to,  sec.  1,  a  wife,  deserted  by  her  husband,  may,  at 
any  time  after  such  desertion,  *  apply  by  petition  to  any  Lord  Ordinary 
of  the  Court  of  Session,  or,  in  time  of  vacation,  to  the  Lord  Ordinary  on 
the  Bills,  for  an  order  to  protect  property  which  she  has  acquired,  or 
may  acquire,  by  her  own  industry,  after  such  desertion,  and  property 
which  she  hais  succeeded  to,  or  may  succeed  to,  or  acquire  right  to,  after 
buch  desertion,  against  her  husband,  or  his  creditors,  or  any  person  claim- 
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ing  in  and  through  his  right ;'  and  then  it  is  enacted,  in  the  same  section 
of  the  statute,  that  after  the  petition  has  been  intimated  on  the  walls  and 
Minate-Book,  the  Lord  Ordinary  shall  require  evidence  of  such  desertion, 
and  on  being  satisfied  thereof,  and  that  the  same  was  withont  reasonable 
cause,  shall  pronounce  an  interlocutor  giving  to  the  wife  protection  of  her 
property,  as  aforesaid,  against  the  husband,  and  all  creditors  or  persons 
claiming  under  or  through  him.  The  consequences  resulting  from  an 
order  for  protection,  are,  (sec.  3)  that  no  action  of  adherence  shall  be  codq- 
petent  while  the  order  subsists ;  (sec.  4)  that  after  the  interlocutor  of 
protection  is  pronounced,  the  property  of  the  wife  shall  belong  to  her  as 
if  she  were  nnmarried ;  and  (sec.  5)  that  an  order  of  protection  shall  have 
the  effect  of  a  decree  of  separation.  In  the  present  case,  evidence  was 
adduced  by  the  petitioner  in  support  of  the  alleged  desertion  on  which 
her  application  was  founded,  consisting  of  her  own  and  the  parole  testi- 
mony of  some  other  persons,  beside  four  letters  which  she  had  received 
from  her  husband  since  his  alleged  desertion  of  her  in  June  last.  From 
the  proof  it  appeared  that  the  petitioner  was  the  wife  of  Wm.  Turnball, 
by  whom  she  said  she  had  been  deserted ;  and  Wm.  Tumbull  left  home 
in  June  last,  saying  that  he  was  going  to  the  south  to  buy  cattle,  bat  in 
reality  left  the  country,  and  from  anything  that  appeared  to  the  contrary 
was  still  abroad.  Soon  after  he  left  he  was  sequestrated,  his  liabilities 
amounting  to  upwards  of  L.5000.  In  particular,  from  the  four  letters 
which  the  petitioner  had  received  from  her  husband  since  he  left  her,  which 
were  dated  from  America,  it  appeared,  (1)  That  the  object  of  his  going 
away  was  to  be  out  of  the  way  of  his  creditors ;  (2)  that  there  was  no 
quarrel  or  disagreement  between  the  petitioner  and  her  husband,  but,  on 
the  contrary,  that  they  were  on  the  best  and  most  affectionate  terms ;  (3) 
that,  in  place  of  the  petitioner's  husband  having  any  desire  to  avoid  living 
with  her,  his  letters  evinced  not  only  the  deepest  regret  on  his  part  that 
he  should  have  been  obliged  to  go  abroad,  but  also  a  strong  hope  that 
he  might  be  enabled  ultimately — in  about  two  years,  he  said,  in  one  of 
his  letters — ^to  rejoin  his  wife  and  family ;  and  (4)  that  he  was  to  keep  his 
wife  informed  of  his  motions,  and,  in  particular,  that  he  was  to  write  her 
whenever  he  '  gets  settled.' 

The  Lord  Ordinary  (Ormidale)  dismissed  the  petition,  inter  aUcu,  on  the 
following  grounds  stated  in  his  note: — *The  Lord  Ordinary  has  been 
unable  to  satisfy  himself  that  the  petitioner  has  been  deserted,  that  is  to 
say,  forsaken  and  abandoned  by  her  husband.  It  is  not  enough  for  her 
to  show  that  her  husband  does  not  now  live  with  her,  or  that  he  has  gone 
abroad  for  any  cause,  and  is  now  temporarily  resident  in  another  countrj. 
A  wife  must,  in  the  general  case,  follow  and  submit  to  the  fortunes  of  her 
husband ;  and  if  circumstances  require  that  she  should,  for  a  time,  live 
with  him  abroad,  this  can  be  no  reason  for  the  interposition  of  the  Court, 
and  giving  her  what  is  to  have  the  effect  of  a  decree  of  separation.  For 
anything  that  appears  to  the  contrary,  the  petitioner's  husband  will  be 
ready  to  receive  her  so  soon  as  he  "  gets  settled,"  in  order  that  they  may 
live  together  abroad,  till  he  finds  himself  enabled  to  return  to  this  country. 
Nor  would  it  follow,  in  the  Lord  Ordinary's  opinion,  that  the  petitioner 
could  be  held  as  deserted  by  her  husband  in  the  sense  of  ihe  statute,  even 
although  his  circumstances  rendered  it  necessary  for  him  to  remain  for 
some  time  abroad  separate  from  her,  the  more  especially  where,  as  it 
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ntfaer  appears,  she  has  means  of  support  already  secured  to  her  iode- 
pendentlj  of  her  husband.' 

The  petitioner  baring  reclaimed,  the  case  was  adrised  to-day,  when  the 
Court  recalled  the  Lord  Ordinary's  interlocutor,  remitting  to  his  Lord- 
ship to  grant  the  prayer  of  the  petition. 

The  Lord  President,  after  referring  to  the  importance  of  the  question 
raised,  as  affecting  the  rights  of  husband  and  wife,  said,  the  questions 
before  the  Court  were,  whether  in  the  present  case  the  petitioner  had  been 
ikterted  by  her  husband,  in  the  sense  of  that  term  in  the  Conjugal  Rights 
(Scotland)  Act;  and  if  so,  whether  the  desertion  had  been  ^without 
reasonable  cause.'  He  thought  it  quite  clear  the  statute  referred  to  did 
not  require  the  same  kmd  of  desertion  as  the  statute  of  1573,  making 
desertion  a  ground  for  suing  a  diyorce.  The  term  fell  to  be  construed 
Tith  reference  to  the  intendment  of  the  particular  enactment  in  which  it 
occurred;  and  looking  to  the  intendment  of  the  statute  in  question,  he 
thoaght  SLprmafacie  case  of  desertion  had  been  made  out  by  the  petitioner. 
Her  husband  had  left  her  without  notice,  and,  indeed,  under  false  pre- 
tences. He  was  implementing  none  of  the  duties  or  obligations  of  a  hus- 
band. He  had  left  the  country,  and  there  was  little  or  no  prospect  of 
his  return,  and  he  had  left  his  wife  unprovided  for.  He  (the  Lord  Pre- 
sident) thought  the  petitioner  had  made  out  a  prima  facie  case  of  desertion. 
The  only  other  question  was,  whether  that  desertion  was  without  reason- 
able cause.  The  cause  of  the  desertion  appeared  to  be  his  liabilities  to 
bis  creditors ;  but  it  was  no  reasonable  cause  for  deserting  his  wife  that 
be  fled  from  his  creditors.  An  honest  bankrupt  was  bound  to  stay  and 
face  his  creditors,  and  give  them  every  explanation  as  to  his  affairs.  His 
Lordship,  therefore,  thought  desertion  without  reasonable  cause  had  been 
proved  in  the  present  case,  and  that  the  Lord  Ordinary's  interlocutor 
oaght  to  be  recalled.  In  coming  to  this  conclusion,  he  had  been  con- 
siderably influenced  by  the  consideration  that  the  order  of  protection, 
though  now  granted,  might  at  any  time  be  recalled  on  cause  shown  by 
the  husband  or  his  creditors. 

Lords  Gurriehill  and  Deas  concurred,  and  on  the  grounds  stated  by 
the  Lord  President.  Mere  absence  by  the  husband,  they  observed,  would 
not  be  sufficient. 

M'DoNALD  V.  DoBBiE. — Jan.  14. 
Reduction — Public  Houses  Acts. 
This  was  an  action  of  reduction  of  a  conviction  obtained  at  the  instance 
of  Dobbie,  superintendent  of  police,  Renfrew,  against  M'Donald,  a 
grocer  and  spirit-dealer  there.  McDonald  was  charged  with  an  offence 
under  the  Public  Houses  Acts  Amendment  (Scotland)  Act,  1862,  and 
fined  in  L.5  of  penalty,  and  also  found  liable  in  L.2,  4s.  of  expenses ;  and 
in  default  of  immediate  payment,  the  magistrate  (Bailie  Henderson,  Ren- 
frew) adjudged  McDonald  to  be  committed  to  the  prison  of  Paisley  for 
the  period  of  one  month.  The  pursuer,  M*Donald,  maintained  in  the 
present  action  that  the  proceedings  against  him  were  groundless,  harsh,  and 
oppressive,  and  that  they  were  besides  irregular  and  illegal,  and  contrary  to 
the  provisions  of  the  statute  under  which  they  professed  to  be  taken.  The 
objection  mainly  relied  on  by  the  pursuer,  and  which  has  been  given  effect 
to  by  the  Court,  was  that  the  magistrate  had  no  power  to  grant  warrant 
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for  immediate  imprisonment  on  failure  to  pay  the  penalty,  and  that  four- 
teen days  ought  to  have  been  allowed  bim  for  that  purpose.  The  defender 
stated  a  preliminary  defence  to  the  action,  to  the  effect  that  reduction 
and  all  forms  of  review  of  the  conviction  or  sentence  and  proceedings 
complained  of  were  expressly  excluded  by  the  terms  of  the  Public  Houses 
Amendment  (Scotland)  Act,  and  that  the  Court  of  Session  had  no  juris- 
diction to  entertain  the  action.  The  Lord  Ordinary  (Ormidale)  repelled 
this  defence,  and  found  the  defender  liable  in  expenses.  His  Lordship 
held  that  the  clauses  in  the  Amendment  Act  providing:  for  appeal  to  the 
Circuit  or  High  Court  of  Justiciary,  and  excluding  all  review  by  reduc- 
tion or  otherwise,  was  '  not  suflQcient  to  exclude  a  party,  aggrieved  by  so 
gross  an  excess  of  power  and  violation  of  the  statute,  as  have  occurred 
here,  from  the  ordinary  mode  of  redress  as  adopted  by  the  pursuer  of  this 
action.' 

The  defender  having  reclaimed,  the  Court  unanimously  adhered  to  the 
Lord  Ordinary's  interlocutor. 

MuiRHEAD  r.  The  Glasoow  Highland  Societt. — Jem.  15. 
Servitude — Right  to  Build, 

The  pursuer  and  the  defenders  are  respectively  proprietors  of  subjects 
fronting  to  Argyle  Street,  Glasgow.  Both  properties  were  derived  from 
the  same  author — M'Dowall  of  Castle  Semple.  The  one  came  to  belong 
to  the  Highland  Society  of  Glasgow,  the  defenders,  the  other  to  the  Union 
Bank  of  Scotland.  In  1856,  both  proprietors  had,  under,  their  titles, 
certain  rights  in  the  mutual  or  mean  wall  between  their  properties,  and 
the  bank  had  a  servitude  over  fifty  feet  of  back  ground  belonging  to  the 
Society.  In  that  year  the  defenders,  at  great  expense,  erected  a  solid 
block  of  building  on  the  back  ground.  In  1857,  the  pursuer  purchased 
from  the  Union  Bank  their  property.  He  had  been  previously  tenant  of 
the  subjects,  and  therefore  knew  prior  to,  and  at  the  time  of  the  purchase, 
that  the  erection  had  been  made  on  the  defenders'  back  ground.  In  the 
following  year  the  operations  of  the  defenders  were  challenged  for  the 
first  time  by  the  pursuer,  who,  in  the  present  action,  seeks  to  have  the 
rights  under  his  titles  declared  as  they  were  adjusted  in  1806  and  1810, 
and  to  have  the  defenders'  buildings  removed,  in  so  far  as  they  are  in- 
consistent with  these  rights. 

The  Lord  Ordinary  (Barcaple)  assoilzied  the  defenders,  and  to-day  the 
Court  unanimously  adhered,  substantially  on  the  following  grounds  as 
stated  by  Lord  Deas :  First,  as  to  the  servitude, — if  one  proprietor  stands 
by  and  sees  another  periorming,  at  great  expense,  operations  at  variance 
with  a  servitude  right,  and  says  nothing,  that  silence  amounts  to  acqai- 
escence,  which  bars  him  from  afterwards  pleading  his  servitude.  The 
Union  Bank,  therefore,  could  not  have  maintained  this  action.  Second, 
there  is  a  sufficient  answer  to  the  action  in  the  warrant  of  the  Dean  of 
Guild,  under  which  the  buildings  on  the  back  ground  of  the  defenders' 
property  were  erected.  The  application  to  the  Dean  of  Guild  was 
directed  against  and  served  upon  the  Union  Bank,  and  the  petition  m^ 
accompanied  by  plans  of  the  proposed  alterations.  This  was  judicial 
intimation  to  the  Union  Bank.  One  of  the  objects  of  the  application  to 
the  Dean  of  Guild  was  to  afiford  the  Union  Bank  the  opportunity  of  op- 
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posing  a  warrant  for  the  proposed  erections  being  granted ;  and  if  the 
baok  did  not  oppose  the  warrant  being  granted,  bnt  allowed  the  boildiogs 
to  go  on,  they  could  not  interfere  now.  Third,  There  is  a  sufficient 
uswer  to  the  action  in  the  fact  that  there  is  proof  of  actual  written  con* 
sent  by  the  bank  to  the  erection  being  made. 

PeLy  W.  R.  YouKo  AND  Others  (Siddons*  Curators). — Jan.  22. 
Process — Petition,' 

This  is  a  petition  for  delivery  of  a  bond  of  caution,  for  curators  nomi- 
oated  by  a  minor  in  an  action  of  choosing  curators.  That  action  was 
raised,  and  the  act  of  curatory  was  extracted  in  the  year  1855.  The 
vard  faariug  attained  majority  in  December  last,  the  curators  have  hauded 
over  to  her  the  funds  and  estates  under  their  management,  and  have  been 
(^charged.  The  petition  was  originally  presented  to  the  Junior  Lord 
Ordinary,  ander  the  Act  20  and  21  Vict.,  c.  56  ;  but  his  Lordship  had 
do&bts  as  to  whether  this  was  not  a  petition  ^incident  to  a  depending 
cause,'  and  only  competent  in  the  Inner  House.  After  hearing  counsel, 
his  Lordship  adjourned  the  case,  to  give  an  opportunity  for  ascertaining 
the  previous  practice  in  regard  to  petitions  of  this  nature.  It  was  found 
that  the  practice  had  not  been  uniform,  and  accordingly  the  Lord  Ordi- 
Btrj  refused  to  entertain  the  petition.  It  was  to-day  presented  m  the 
First  Division,  when  their  Lordships,  withoftit  discussion,  appointed  inti- 
mation and  service. 


SECOND  DIVISION. 

J.  AND  W.  Cruickshanks  (Duthie's  Trustees)  v.  Duthie. — Jan.  6. 
Process — Reclmmmg  Note. 

This  was  an  action  of  multiplepoinding  brought  by  the  trustees  of  the 
late  John  Dnthief  fisherman,  Rosehearty,  as  real  raisers,  for  the  purpose 
of  having  the  trust  estate  divided  among  the  beneficiaries.  The  value  of 
the  trust  estate  was  not  stated  in  the  summons ;  and  on  5th  June  last 
the  Lord  Ordinary  appointed  the  pursuers  to  lodge  a  condescendence  of 
the  fund  in  medio  within  eight  days.  The  pursuers  having  failed  to  ob- 
temper  this  order,  the  Lord  Ordinary,  on  16th  July,  pronounced  an  inter- 
locutor,  allowing  a  condescendence  of  the  fund  m  medio  to  be  put  in  by 
the  daughters  of  the  truster,  who  had  been  called  as  defenders  in  the 
action*  This  was  accordingly  done,  the  amount  brought  out  by  the 
defenders,  as  the  value  of  the  trust  estate,  being  L.248,  10s.  Thereafter 
the  Lord  Ordinary  pronounced  the  following  interlocutors : — *■  25th 
NoFember  1863. — Appoints  the  pursuers  and  real  raisers,  the  holders  of 
the  fund  in  medioy  to  consign  the  amount  thereof,  as  the  same  is  brought 
out  in  the  condescendence  of  the  said  fund,  in  the  Royal  Bank  of  Scotland, 
00  a  deposit-receipt  taken  payable  to  the  party  and  parties  who  shall 
vlUmately  be  preferred  thereto,  and  that  within  eight  days.'  ^  9th  Decem- 
ber 1863. — ^In  respect  the  pursuers  and  real  raisers  have  failed  to  make 
consignation  in  t^rms  of  the  interlocutor  of  25th  November  last,  allows 
decree  of  consignation  to  go  out,  and  be  extracted  in  terms  of  said  inter- 
bcutor  in  name  of  Elizabeth  Duthie  or  Dunbar,,  called  as  a  defender,  for 
behoof  of  all  concerned,  and  decerns.'    The  pursuers  lodged  a  reclaiming 

VOL.  TUI.  NO.  LXXXVI.— FEBBUABT  1864.  N 
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note  on  the  box-day  (31  st  December  1863),  of  which  the  following  was 
the  prayer : — *  May  it  therefore  please  your  Lordships  to  recall  and  alter 
the  said  interlocutors  of  16th  July  1863,  25th  November  1863,  and  9th 
December  1863,  and  to  allow  the  reclaimers,  or  to  remit  to  the  Lord 
Ordinary  to  allow  the  reclaimers,  to  lodge  a  condescendence  of  the  fond 
m  medio,  within  a  short  speclGed  time,  and  upon  payment  of  such  expeuses 
as  may  seem  reasonable ;  or  otherwise  to  recall  and  alter  the  two  last- 
mentioned  interlocutors,  and  to  allow  the  reclaimers  to  give  in  answers  to 
the  condescendence  of  the  fund  in  medio,  lodged  in  terms  of  the  interlocutor 
of  16th  July  1863  ;  and  further,  to  remit  the  cause  to  the  Lord  Ordinary 
to  prepare  and  proceed  therein  as  accords,  or  to  do  otherwise  in  the 
premises  as  to  your  Lordships  shall  seem  proper/  The  defenders  objected 
to  the  competency  of  the  reclaiming  note,  on  the  ground  that  the  inter- 
locutors were  final  before  the  reclaiming  note  was  presented. 

The  Court  were  of  opinion  that  the  interlocutors  of  16th  July  and  25th 
November  1863  were  final  before  the  reclaiming  note  was  presented,  and 
therefore  that  quoad  them  it  was  incompetent.  In  regard  to  the  inter- 
locutor of  the  9th  December  1863,  their  Lordships  held  that,  inasmuch 
as  it  ordered  consignation  of  the  fund  m  medio,  it  was  an  interlocutor 
disposing  in  part  of  the  merits  of  the  case,  and  therefore  could  compe- 
tently be  reclaimed  against  at  the  box-day,  twenty-one  days  not  having 
elapsed  from  its  date  at  the  rising  of  the  Court. 

M'Eebn  v.  Adaib  and  Others  (Keyan's  Tbustees). — /oii.  8. 
Loan^— Evidence. 

The  pursuer  allied  that  in  May  1862  he  was  asked  by  Mrs  Eevan,  to 
whom  he  was  then  engaged  to  be  married,  in  a  letter  which  he  had  lost, 
for  a  loan  of  L.lOO,  and  that  on  the  8th  May  he  drew  L.lOO  from  his 
bank  account  in  Oban,  and  transmitted  it  to  Mrs  Eevan  at  Stranraer. 
She,  on  10th  May,  wrote  the  pursuer : — *  Yours  I  have  just  received,  with 
the  enclosed  L.lOO,  which  I  shall  acknowledge  in  another  form  at  your 
convenience.  I  am  sorry  I  have  given  you  so  much  trouble,  but  it  will 
be  all  right  yet. — Yours,  etc.,  Isabella.'  And  on  14th  May  she  again 
wrote  to  the  pursuer,  explaining  what  she  had  done  with  the  money,  and 
adding — '  I  just  send  you  this  to  let  you  know  what  I  did  with  the  money. 
It  was  truly  kind  of  you ;  and  in  the  plainest  terms  I  thank  you  from  mj 
very  heart  till  I  see  you,  and  we  can  settle  about  it.'  Mrs  Eevan  died  in 
July  1862,  and  was  never  married  to  the  pursuer.  She  left  a  deed  of  set- 
tlement, in  which  the  defenders  were  appointed  her  trustees.  The  pursuer 
having  applied  to  them  for  payment  of  the  loan,  the  defenders  refused  to 
pay,  and  the  pursuer  then  raised  the  action  against  them.  The  defence 
stated  was  that  no  money  had  ever  been  lent  by  the  pursuer,  but  that  the 
money  which  was  sent  to  Mrs  Eevan  had  been  previously  deposited  b/ 
her  in  the  pursuer's  hands.  The  receipt  of  the  money  and  the  genuine- 
ness of  Mrs  Eevan's  letters  were  admitted,  and  both  parties  renounced 
probation. 

The  pursuer  maintained  that  an  acknowledgment  of  the  receipt  of 
money  imported  that  the  person  receiving  it  received  it  as  a  loan  under 
an  obligation  to  repay  it  with  interest ;  that  this  was  a  presumption  of 
law  which  must  be  given  effect  to  in  this  case,  because  the  defenders  bad 
made  no  attempt  to  rebut  it  by  proving  the  defence  which  they  had  stated.    | 
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Lord  Ormidale  held  that  the  presumption  of  law  did  not  apply  to  the  cir- 
CQiDstances  of  this  case,  chiefly  because  the  parsoer  had  not  prodaced  the 
letter  of  Mrs  Kerao,  in  which  it  was  said  she  had  asked  for  the  loan. 
His  Lordship  held  that  it  would  be  dangerous  to  give  effect  to  Mrs 
Eeran's  acknowledgment  without  production  of  that  letter,  and  that,  as 
its  Don-prodnction  was  attributable  to  the  fault  of  the  pursuer,  in  whose 
possession  it  fell  to  be,  he  must  bear  the  consequences  of  its  loss. 

The  pursuer  having  reclaimed,  the  case  was  debated  before  the  Christ- 
mas recess,  when  the  Court  took  time  to  consider  its  judgment.  To-day 
the  judges,  without  adopting  all  the  observations  of  the  Lord  Ordinary, 
adhered  to  his  interlocutor. 

OiLMOUR  OR  DuNLOP  AND  Others  V,  GiLMOUR. — Jan.  14. 
Writ — Eevocation, 

Id  June  1844,  Mrs  Jack  and  Mrs  Oilmour,  believing  themselves  to  be 
pro  mdimso  proprietors  (to  the  extent  of  one-half  each)  of  a  tenement  in 
the  High  Street  of  Burntisland,  executed  a  conveyance,  whereby,  in  con- 
.<!ideration  of  a  payment  of  L.25  by  Mrs  Oilmour  to  Mrs  Jack,  they  as- 
ngned  the  said  tenement  to  Mrs  Gilmonr,  whom  failing,  to  her  eldest  son, 
Andrew  Gilmour  (the  defender),  and  her  other  children  (the  pursuers). 
The  conveyance  contained  the  usual  clause,  '  with  all  right,  title,  and 
interest,  claim  of  right,  property,  and  possession,  etc.'  It  also  contained 
a  clause  of  absolute  warrandice.  Mr  Gilmonr  died  in  1848,  and  by  that 
time  it  came  to  be  known  that  Mrs  Jack  had  really  been  entitled  to  two- 
thirds  instead  of  one-half  of  the  tenement  in  question.  The  defender, 
Andrew  Gilmonr,  the  heir-at-law,  being  advised  that  the  title  which  had 
been  made  up  in  his  mother's  favour  was  null  and  void,  then  obtained  from 
Mrs  Jack  a  conveyance  ex  facie  gratuitous  of  said  two-thirds  in  his  own 
fuTour.  He  also  entered  into  possession  of  the  subjects,  which  he  still 
maintains.  The  present  action  has  been  raised  for  the  purpose  of  setting 
aside  the  second  conveyance  by  Mrs  Jack,  and  calling  on  Andrew  Gilmour 
to  count  and  reckon  for  the  rents  of  the  tenement  since  1848.  The 
defender  maintains  that  the  pursuers  have  no  title  to  sue.  The  Lord 
(Vrdinary  (Ormidale),  without  deciding  the  point,  appointed  issues  to  be 
given  iu.    The  defender  reclaimed. 

The  Court  were  of  opinion  that  the  plea  of  want  of  title  should  be 
repelled,  and  gave  judgment  accordingly. 

The  North  British  Railway  Compant  v.  A.  C.  Remton. — Jan,  15. 

Entail — Compensation  Money — Arbitration. 
The  present  action  has  been  raised  for  the  purpose  of  recovering  from 
the  defender  certain  sums  alleged  to  be  due  by  him  as  heir  of  entail  in  the 
entailed  estate  of  Lamberton,  under  decrees-arbitral  pronounced  by  Mr 
Craigie  Halkett,  with  reference  to  land  taken  from  that  estate,  and  injury 
done  to  it  in  the  formation  of  the  North  British  Railway.  The  substance 
of  the  case  is,  that  these  decrees  took  the  heir  in  possession  (at  the  time 
Mr  John  Campbell  Renton,  the  elder  brother  of  the  defender)  bound  to 
pay  certain  annual  sums  to  the  railway  company,  in  respect  of  the  tenants' 
damages  being  so  arranged  as  to  enable  the  heir  in  possession  to  draw  the 
fall  amount  of  the  rents,  without  any  deduction  on  account  of  the  ground 
taken  away.     The  pursuers  allege  that,  since  his  succession  to  the  estate, 
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the  defender  has  taken  fall  benefit  by  these  decrees-arbitral,  by  drawing 
the  nndiminished  rents,  and  they  contend  that  he  is  liable  to  faMl  to  them 
the  condition  on  which  alone  this  benefit  was  bestowed.  The  defender 
objects  that  the  decrees-arbitral,  on  which  the  pursuers  foond,  are  null 
under  the  railway  statutes,  and  he  asked  that  a  judgnaent  ehould  be  pro- 
nounced, throwing  the  case  at  once  out  of  Court  on  this  ground.  The 
following  issue  was  proposed  by  the  pursuers  for  the  trial  of  the  case  :•— 
'  Whether  the  defender,  since  his  succession  to  the  entailed  estate  of  Lam- 
berton  in  the  year  1856,  and  during  the  period  ft'om  1856  to  1861,  both 
exclusive,  or  any  part  thereof,  took  and  received  benefit  from-  two  sums  of 
L.6724,  17s.  lOd.  andL.1178,  Is.  2d.  consigned  by  the  pursuers  in  respect 
of  land  taken  by  them  from  said  estate,  and  injury  done  thereto^  in  terms 
of  the  decrees-arbitral,  interim  and  final,  of  which  No.  6  of  process  is  as 
extract;  and  also,  during  said  period,  drew  the  rents  payable  by  the 
tenant  of  the  lands  of  Lamberton,  and  by  the  tenant  of  the  salmon-fishing 
mentioned  in  said  decrees-arbitral,  without  any  diminution  or  deduetion 
in  respect  of  baid  land  taken  or  injury  done ;  and  whether,  in  respect  there- 
of, the  defender  is  resting-owing  to  the  pursuers  the  sum  of  L.687,  Ss.  as 
the  amount  of  which  he  is  bound  to  relieve  the  pursuer^  under  the  said 
decrees-arbitral,  or  any  part  thereof,  with  interest  at  the  rate  of  five  per 
cent,  per  annum  from  1st  December  1860  f  The  Lord  Ordinary  (Kin- 
loch),  without  pronouncing  any  judgment  on  the  pleas  of  parties,  reported 
the  case  to  the  Court. 

The  Court  gave  effect  to  the  contention  of  the  defender,  and  by  a 
unanimous  judgment  assoilzied  him  fromthe  conclusions' of  the  action. 

3f.P.,  Donaldson's  Trustees  v.  Macdougall  and  Others. — Jan,  15. 
Trust —  Vesting — Construction. 

By  his  trust-disposition  and  settlement,  morfe>  causoj  the  late  James 
Donaldson  conferred  a  liferent  of  his  whole  fortune  on  his  surviving  wife, 
and  directed  his  trustees  to  pay  or  convey  the  fee,  'after  the  death  of  the 
last  liver  of  me  and  my  said  wife,'  to  five  persons  specially  named,  two  of 
them  grandnephews  and  three  grandnieces  of  the  testator.  He  declared, 
at  the  same  time,  '  that  if  any  of  said  residuary  legatees  should  die  with- 
out leaving  lawful  issue,  before  his  or  her  share  vest  in  the  party  or  parties 
so  deceasing,  the  same  shall  belong  to,  and  be  divided  equally^  or  share 
and  share  alike,  among  the  survivors  of  my  said  grandnephews  and  grand- 
nieces  equally.'  By  a  codicil  to  this  deed,  the  testator  appointed  another 
grandnephew,  Thomas  Young,  to  be  a  residuary  legatee  with  the  others, 
thereby  increasing  the  number  of  residuary  legatees  to  six,  three  grand* 
nephews,  Lieutenant,  now  Lieut.-Colonel,  Macdotigall,  William  Macdou- 
gall,  and  Thomas  Young ;  and  three  grandnieces,  Mrs  Thomson,  Mrs 
Richardson,  and  Mrs  Cuthbertson.  By  an  after  codicil  (the  third),  the 
testator  declared  that  he  *  revoked,  altered,  and  qualified '  his  deed  of 
settlement  and  previous  codicil,  *  in  so  far  only  as  these  writings,  or  any 
of  them,  anthotize  and  appoint  the  distribution  or  payment  of  certaio 
shares  of  the  fee,  or  principal  sums  of  the  free  residue  of  my  means  and 
estate,  or  proceeds  thereof,  to  be  accounted  for,  and  paid  to  all  or  any  of 
my  three  grandnieces ;  it  being  my  wish  and  intention  to  restrict  the  pro- 
visions or  bequests  in  favour  of  such  of  them  as  shall  decease  without  issue 
to  a  liferent.*    And  he  proceeds  thus : — '  And  therefore  hereby  authorize, 
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will,  and  appoint  my  said  trustees  and  executors,  and  survivors  or  sur- 
Tiror  of  them,  to  pay  the  share  or  shares  bequeathed  to  my  said  grand- 
nieces  in  or  by  the  foresaid  deed  of  settlement,  to  them  and  their  respec- 
tive husbands  only  in  liferent,  for  their,  her,  or  his  liferent  use  allenarly, 
and  the  lee  of  ssch  shares  to  the  lawful  issue  of  my  said  grandnieces 
equally;  whom  failing,  to  the  survirors  of  them,  and  my  grandnephews, 
also  named  in  the  foregoing  settlement  or  codipils,  equally,  in  liferent,  and 
their  issue,  also  eqni^ly,  in  fee,  alter  the  death  of  the  longest  liver  of  me 
and  my  wife.'    lif  rs  Donaldson,  the  liferentrix,  suryiyed  the  testator  a  good 
many  years.    In  the  interval  between  her  husband's  death  and  her  own, 
Three  of  the  residnary  legatees  had  died,  William  Macdougall,  Thomas 
Yoong,  and  Mrs  Cuthbertson.    Of  these,  Thomas  Young  left  a  son,  John 
Lawfocd' Young.     The  other  two  died  without  issue.     Various  questions 
arose  on  Mrs  Donaldson's  death  in  regard  to  the  construction  of  this  deed 
and  codicils.     The.  first  brought  to  judicial  trial  regarded  the  right  to 
the  Ehares  of  William  Macdougall  and  Thomas  Young.    lu  a  process  of 
mnltiplepoinding  brought  with  reference  to  these  two  shares,  it  was  held  by 
a  majority  of  this  Court  that  the  right  vested  a  morte  testatoris,  and  there- 
fore had  passed  to  the  representatives  of  these  legatees  by  law  or  by  tes- 
tamenti    The  House  of  Lords  reversed  this  judgment,  and  found  that  the 
date  of  vesting  was  the  death  of  the' liferentrix.    Applying  this  principle, 
they  awarded  the  share  of  Thomas  Young  to  his. son,  John  Lawford 
YoDog^  as  conditional  institute  in  room  of  his.  father,  either  under  the 
deed,  or  by.  application  of  the  maxim  si  sine  Uberia.     The  share  of  William 
Macdougall  they  held  equally  divisible  amongst  the  three  surviving  legatees, 
Colond  Macdoagall,  Mrs  Thomson,  and  Mrs  Richardson.     They,  refused 
to  allow  any  part  of  this  share  to  John  Lawford  Young,  considering  him 
only  entitled  to  the  one-sixth  which  belonged  to  his  fa^er  in  his  proper 
right — not  to  a  devolved  share,  such  as  William  Macdougall's  was,  which 
tbe  settlemeoi  expressly  conferred  on  the  <  survivors  of  my  said  grand- 
nephews  and  grandnieces,'  a  character  not  possessed  either  by  '[Diomas 
Yoong  or  his  son.    The  present  mnltiplepoinding  has  been  brought  with 
reference  to  tbe  share  of  Mrs  Cuthbertson,  who  also  predeceased  the  life- 
rentrix, and  without  leaving  issue.    The  question  as  to  this  share  is  so 
far  differently  situated  from  those  arismg  in  the  former  case,  that  Mrs 
Onthbertson  being  a  grandniece,  the  last  codicil  comes  into  play,  and 
introduces  provisions  inapplicable  to  the  case  of  grandnephews.    Hiad  the 
codicil  in  question  not  been  executed,  Mrs  Cuthbertson's  share  must 
(apart  from  a  question  raised  by  her  surviving  husband)  have  been  dis- 
posed of  exactly  as  the  share  of  William  Ma^ougaU,  that  is,  must  have 
gone  m  fee  to  the  three  surviving  residnary  legatees.    The  following 
dahtts  are  made  in  the  mnltiplepoinding : — 1.  Mr  Allan  Cuthbertson,  the 
^miving  husband  of  Mrs  Cuthbertson,  claims  a  liferent  of  the  one- 
sixth  share  destined  for  that  lady,  by  virtue  of  the  instructions  in  the 
codicil,  » to  pay  the  share  or  shares  bequeathed  to  my  said  grandnieces, 
in  or  by  the  foresaid  deed  of  settlement,  to  them  and  their  respective  hus- 
bands, only  in  liferent,  for  their,  her,  or  his  liferent  use  allenarly,  and  the 
fee  of  such  shares  to  the  lawful  issue  of  my  said  grandnieces  equally.'    2. 
Another  claim  against  the  fund  m  medio  is  at  the  instance  of  John  Lawford 
YoQug,  who  claims  to  be  preferred  *  to  the  fee  of  one-half  of  the  fund  m 
"^^i  subject  to  such  liferent  interests  as  may  be  found  to  affect  the  same.' 
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8.  There  remain  the  claims  separately  urged  for  Colonel  Macdongall  and 
his  children.  The  children  of  Colonel  Macdongall  <  claim  to  be  found  en- 
titled to  the  fee  of  the  whole  fund  in  mecUoy  subject  to  the  liferents  thereof, 
as  provided  by  the  said  codicil  of  1844/  They  say  that  this  follows  from 
the  provision  in  the  codicil,  because — 1st,  The  one-third  share  of  this 
devolved  share  is  given  to  their  father  in  liferent  and  themselves  in  fee,  in  ex- 
press terms ;  2d,  With  regard  to  the  remaining  two-thirds,  which  are  given 
to  Mrs  Thomson  and  Mrs  Richardson  in  liferent,  and  their  issue  in  fee,  the 
liferent  only  takes  effect  in  respect  of  Mrs  Thomson  and  Mrs  Richardson 
having  no  children,  in  which  case  Colonel  Macdougall's  children  say  that 
they  themselves  take  the  fee,  as  being  the  only  issue  of  all  the  surviving 
grandnephews  and  grandnieces.  Colonel  Macdongall  claims  to  be  pre- 
ferred on  the  fund  th  medioy  '  for  the  fee  of  one-third  thereof,  and  in  the 
event  of  either  or  both  of  the  testator's  surviving  grandnieces  predeceas- 
ing the  claimant  without  lawful  issue,  a  liferent  of  the  share  or  shares 
respectively  liferented  by  them,  along  with  such  other  grandniece,  if  any, 
as  may  be  then  surviving  V 

The  Lord  Ordinary  (Elnloch)  repelled  the  first  two  claims,  bat  did  not 
finally  dispose  of  the  third  claim.  This  judgment  having  been  reclaimed 
against,  counsel  were  heard  at  great  length  for  the  severtd  claimants.  To- 
day the  case  was  advised. 

The  Court  pronounced  the  following  interlocutor,  recalling  the  Lord 
Ordinary's  interlocutor,  and  finding  *  that  the  fund  in  medio  consists  of 
one-sixth  part  of  the  residue  of  the  trust  estate  of  the  deceased  James 
Donaldson,  appointed  by  the  third  codicil  appended  to  his  trust  settle- 
ment to  be  paid  to  Mrs  Eliza  Cuthbertson,  and  her  husband  in  liferent^ 
and  to  her  issue  in  fee ;  find  that  Mrs  Eliza  Cuthbertson  having  prede- 
ceased the  testator's  widow,  leaving  no  issue,  but  survived  by  her  has- 
band,  the  claimant  ^llan  Cuthbertson,  the  said  Allan  Cuthbertson  is 
entitled  to  a  liferent  use  and  enjoyment  of  the  fund  in  medioj  and  sustain 
his  claim  and  rank,  and  prefer  him  accordingly,  and  decern ;  find  that 
the  fee  of  the  said  fund  belongs  to  the  issue  of  the  testator's  grandnephews 
and  grandnieces  existing  at  the  date  of  the  widow's  death,  whether  their 
parents  survived  the  testator's  widow  or  not,  and  that  the  claimant  John 
Lawford  Yonng,  as  the  sole  issue  of  Thomas  Young,  one  of  the  testator's 
grandnephews,  is  entitled  to  a  share  of  the  fee  of  the  said  fond  along 
with  the  issue  of  his  other  grandnephews  and  grandnieces ;  remits  to  the 
Lord  Ordinary  to  proceed  farther  in  the  cause,  as  shall  be  just  and  con- 
sistent with  the  foregoing  decree  of  preference  and  findings;  find  the 
claimant  Colonel  Macdongall,  liable  in  expenses  in  this  competition  to 
the  claimant  Cuthbertson ;  find  the  said  Colonel  Macdongall  also  liable 
to  the  claimant  John  Lawford  Toung,  in  the  expenses  incurred  by  him 
since  the  date  of  the  said  Lord  Ordinary's  interlocutor.' 

Pet.j  Anous  Macintosh,  fob  Recall  op  IiraiBrnoN. — Jan,  16. 
Inhibition — ReccUl. 
.  In  October  1863,  Janet  Miller,  No.  2,  Pier  Terrace,  Pimlico,  and  J.  A. 
Campbell,  C.S.,  her  mandatory,  raised  an  action  in  the  Court  of  Session 
against  Mr  Macintosh,  of  Holm,  for  the  sum  of  L.85.  At  the  instance  of 
Mr  A.  Pnllen,  solicitor,  London,  who  acts  for  Mrs  Miller  there,  Mr  Camp* 
bell  intimated  to  Mr  Somerville,  S.S.C.,  the  agent  for  Mr  Macintosh,  that 
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be  bftd  been  instracted  to  use  inhibition  against  Mr  Macintosh  apon  the 
depeodence  of  the  action.  Mr  SomerWUe  offered  to  give  a  guarantee 
for  his  client,  to  ob?iate  the  necessity  of  using  diligence  against  him. 
Ultifflatelj,  Mr  Campbell  sent  to  Mr  Somerville  the  form  of  a  letter  of 
guarantee  with  which  he  would  be  satisfied,  and  Mr  Someryille  sent  the 
smarantee  in  the  form  required  by  Mr  Campbell,  on  13th  October  1863. 
Mr  PuUen,  the  English  solicitor,  was  not,  however,  satisfied  with  what 
his  correspondent  had  done,  and  accordingly  ingtructed  him  to  use  inhi- 
bition. The  letters  were  granted  on  24th  October,  and  recorded  2d 
Xorember  1863.  Mr  Macintosh  has  now  presented  this  petition  to  have 
the  mhibition  recalled  on  caution,  and  to  have  the  respondents  (the  pur- 
iQers)  found  liable  in  the  expenses  of  the  recall. 

The  judgment  of  the  Court  was  delivered  by  the  Lord  Justice-Clerk, 
vho  said — There  was  no  doubt  that  the  respondents  were  legally  entitled 
to  use  inhibition  upon  the  dependence  of  the  action ;  but  it  lay  with  the 
Court  to  determine  whether  the  inhibition  should  subsist,  or  upon  what 
oooditions  it  should  be  recalled.  There  was  no  dispute  that  the  inhibition 
should  be  recalled  on  caution ;  the  only  question  was  as  to  the  expenses 
of  ^e  recall ;  and  in  regard  to  these  he  (the  Lord  Justice-Clerk)  had  a 
re7  clear  opinion.  When  Mr  John  Archibald  Campbell  accepted  Mr 
Somer?iile's  letter  of  guarantee,  he  did  nothing  more  than  any  other  prac- 
titioner would  have  done ;  and  if  English  solicitors  would  not  trust  their 
correspondents,  but  desired  to  play  with  sharp-edged  tools  which  they 
dida't  understand,  they  must  take  the  consequences.  The  respondents 
nost  be  made  liable  in  the  expenses  of  the  recall. 

Dawson  r.  Stirton. — Jan.  16. 
Reduction — Oaih  of  Reference. 

This  is  a  reduction  of  an  extracted  decree  pronounced  m  the  Sheriff 
Court  of  Perthshire.  Both  Sheriffs  had  assoilzied  the  defender  with 
expenses  in  an  action  for  repayment  of  L.lOO  said  to  have  been  paid  by 
jnistake.  Lord  Barcaple  reduced  the  judgment  of  the  Sheriffs,  and  his 
interlocutor  was  reversed  by  the  Second  Division.  The  effect  of  the  deci- 
sion of  the  Inner  House  was  to  assoilzie  the  defender,  as  the  Sheriffs  had 
done.  The  pursuer  thereupon  put  in  a  minute  referring  the  whole  cause 
to  tbe  oath  of  the  defender.  To  this  minute  it  was  objected  by  the 
defender — 1.  That  a  reference  to  his  oath  was  incompetent,  in  respect  the 
decree  in  the  Inferior  Court  had  been  extracted ;  2.  That  there  was  an 
objection  to  the  pursuer's  title  to  sue  which  had  not  been  disposed  of ;  and 
3.  That  the  minute  didn't  refer  specific  averments,  but  the  whole  cause 
generallj,  to  the  oath  of*the  defender. 

The  Court  repelled  the  objections,  and  sustained  the  minute  of  refer- 
^ce,  at  the  same  time  finding  the  defender  liable  in  the  expenses  caused 
^J  his  objections. 

^05  (Inspectob  of  Eastwood)  and  Brown  (Inspector  of  Paisley) 

p.  Cameron  (Inspector  of  Lismore  and  Appin). — Jan.  19. 

Poor — Settlement — Mora. 

This  was  an  action  at  the  instance  of  the  inspectors  of  the  parishes  of 

Eastwood  and  Paisley  for  relief  of  sums  paid  by  these  parishes  since  the 

jear  1850  for  the  maintenance  of  Margaret  Renfrew  or  Ewart,  alleged  to 
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be  a  pauper  chargeable  to  the  parish  of  liE^more  and  Appin.  It  appears 
that  in  1850  a  etatutory  notice  under  section  71  of  the  Poor  Law  Amend- 
ment Act  was  given  by  the  inspector  of  Paisley  to  the  inspector  of  Lismore. 
Some  correspondence  passed  between  the  inspectors,  which  was  closed  in 
1851  by  a  letter  from  the  inspector  of  Lismore  denying  all  liability.  In 
September  1851  the  parish  of  Eastwood  undertook  (it  is  said,  under  a 
mistaken  impression  as  to  the  effect  of  the  case  of  Barbour  v.  Adamson) 
the  support  of  the  pauper.  Doubts  came  to  be  entertained  by  Eastwood 
as  to  its  liability,  but  it  did  not  take  the  step  of  giving  the  statutory 
notice  to  Lismore  till  1 860.  In  defence,  the  latter  parish  pleaded,  iUer  dUa, 
that  the  claim  of  Paisley  was  cut  off  by  fhora^  and  that  the  claim  of  East- 
wood was  cat  off  both  by  nunu^  and  by  the  fact  that  no  statutoiy  notice, 
under  the  71st  section,  was  given  by  that  parish  till  1860.  The  Lord 
Ordinary  (Kinloch)  sustained  these  defences,  and  assoilzied  the.  defenders. 
The  pursuers  reclaimed^  and  ultimately  the  case  was  advised  to-day. 

The  Court  were  of  opinion  that  the  plea  of  mora  had  been  satisfactorily 
established.  For  eight  years  the  parish  of  Lismore  heard  nothing  of  the 
claim,  and  by  that  delay  its  power  of  establishing  a  defence  on  the  merits 
was  so  seriously  endangered  that  he  had  no  hesitation  in  holding  that  all 
right  of  action  had  been  cut  off.  In  regard  to  the  other  point  decided  by 
the  Lord  Ordinary, — namely,  that  statutory  notice,  under  the  71st  sectiou 
of  the  Act,  given  by  one  parish  could  not  enure  to  another, — the  Court 
gave  no  opinion,  as  it  was  not  necessary  for  the  settlement  of  the  present 
case.  Lord  Benholme  was  prepared  to  hold  with  the  Lord  Ordinary,  that 
notice  under  the  71st  section  of  the  statute  given  by  one  parish  could  not 
enure  to  and  be  founded  on  by  another  parish.  Such  notice,  to  be 
effectual,  could  only  be  given  by  a  parish  at  the  time  supporting  the 
paupers  and  claimmg  relief.    Judgment  of  absolvitor. 

Note^  Wm.  Sutherlahd,  fob  Poob's  RoLL.-r>«7an.  21. 
Process — Poor*s  Roll. 

The  applicant  presented  this  note  for  the  benefit  of  the  poor's  roll,  to 
enable  him  to  raise  and  carry  on  an  action  of  divorce  against  his  wife. 
He  stated  in  the  declaration  emitted  before  the  minister  and  elders  of  the 
parish  of  South  Leith,  that  he  had  only  one  child,  that  he  was  twenty -nine 
years  of  age,  and  resided  with  his  father  in  Leith ;  that  he  was  at  present 
employed  in  the  Morningside  Asylum  as  attendant  on  a  gentleman  now  a 
patient  in  the  Asylum ;  and  that  he  received  there  nearly  ten  shillings  a 
week,  besides  his  board,  and  that  he  had  no  property.  Appearance  was 
made  for  the  applicant's  wife,  who  opposed  the  application  on  the  gronnd 
that  a  party  earning  10s.  weekly  besides  his  board  was  not  in  circam- 
stances  entitling  him  to  the  benefit  of  the  poor's  roll ;  and  it  was  stated 
that  his  wife  and  child  were  not  maintained  by  him.  Reference  was 
specially  made  to  the  case  of  Muir,  1st  February  1850,  in  which  an 
application  for  the  benefit  of  the  poor's  roll,  with  a  view  to  raising  an 
action  of  divorce,  was  made  by  a  man  who  was  twenty-eight  years  of  age, 
and  earning  L.12  per  annum  and  his  board,  and  whose  wife  and  only  child 
were  not  maintained  by  him,  and  refused  by  the  Court. 

The  Lord  Justice-Clerk — We  must  follow  the  precedent  in  Muir's  case, 
and  refuse  this  application  m  hoc  statu. 
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Su^.,  Macgregob  V.  GoBDOK. — Jan.  21. 
EnUdl — DeatmaUon  to  Hetrs- General. 
This  was  a  suspeDsion  of  a  threatened  charge  for  payment  of  the  price 
of  lands  called  Woodbom,  part  of  the  estate  of  Braid,  sold  by  the  re* 
spoadent,  Captain  John  Gordon  of  Olnnj,  to  the  suspender,  on  the  ground 
that  the  respondent  is  an  entailed  proprietor,  and  therefore  not  in  a 
position  to  grant  the  sospender  a  valid  title  to  the  lands,  the  subject  of 
his  purchase.  The  respondent  admits  that  he  possesses  under  a  deed  of 
entail,  but  maintains  that  the  entail  is  invalid  in  respect  that  the  destina- 
tion is  in  fayonr  of  heirs  whomsoever,  excluding  heirs-portioners,  and  that 
it  is  incompetent  by  the  law  of  Scotland  to  execute  an  entail  in  these 
terms.  The  Lord  Ordinary  (Jerviswoode)  gave  effect  to  the  view  main- 
tained by  the  respondent,  and  held  the  entail  to  be  invalid.  The  suspender 
having  reclaimed  against  that  interlocutor,  the  Court  to-day,  after  the 
eooDsel  for  the  suspender  had  explained  the  nature  of  the  case,  deeming 
the  question  raised  as  of  great  and  general  importance,  and  one  which 
ought  to  be  aathoritatively  decided,  appointed  the  case  to  be  argued  be- 
fore the  whole  Court. 

M.P.  and  Exon,y  M'Larty  v.  M^Labty. — Jan,  22. 
Accumulation — Abatement  of  Legacies. 
This  is  an  action  of  multiplepoinding  and  exoneration  brought  by  the 
trustees  of  the  late  Colin  M'Larty  against  John  Freeman  M^Larty  and 
others,  in  which  they  claim  exoneration  after  payment  to  the  competing 
interests  that  may  be  sustained.  The  condescendence  of  the  Jund  in  medio 
relates  to  (1)  a  property  called  Keill  or  Kilcomkeill ;  (2)  the  estate  of 
Chesterrale  in  the  island  of  Jamaica,  and  effects  thereon ;  (8)  certain  por- 
tions of  ground  in  the  town  of  Campbeltown,  with  the  houses  thereon,  as 
described  in  the  rights  and  title-deeds.  A  claim  was  put  in  for  Mr  John 
Freeman  M'Larty,  son  of  the  testator,  who  claimed  to  be  ranked  and 
preferred  primo  loco,  and  preferably  to  all  others,  to  the  whole  residue  of 
the  trust  estate  forming  the  fund  in  medio.  Claims  were  also  put  in  by 
the  representatives  of  the  two  daughters  of  the  late  Mr  M'Larty,  each  set 
of  r^resentatives  claiming  L.1000  each  as  an  unpaid  part  of  a  provision 
bequeathed  to  them  by  the  testator.  Two  questions  were  raised  in  the 
competition :  (1)  Whether  a  direction  to  apply  the  proceeds  of  the  trust 
tttate  towards  the  improvement  of  the  truster's  heritable  estate  in  Scot- 
land, fell  under  the  prohibition  of  the  Theliusson  Act  ?  (2)  Whether,  seeing 
that  there  was  a  deficiency  of  funds,  the  daughters  were  entitled  to  pay- 
ment of  their  provisions  in  full,  to  the  exclusion  of  the  son  as  residuary 
legatee?  The  Lord  Ordinary  (Eanloch)  sustained  the  claim  of  John  Free- 
man M*Larty  to  the  Jwid  in  medio^  and  preferred  and  ranked  him  accord- 
ingly. The  judgment  of  the  Court  on  both  points  is  embodied  in  the 
concluding  observations  of  the  Lord  Justice-Clerk: — Taking  the  trust 
deed  with  the  provision  in  favour  of  the  daughters,  and  with  the  plan  con- 
tained in  the  codicil  for  j)ayment  to  the  daughters,  my  opinion  is  that  the 
residuary  interest  of  the  son  cannot  compete  with  the  legacies  of  L.4000. 
I  think  the  daughters  have  a  preferable  claim  for  what  remains  unpaid. 
On  the  whole  case  I  propose  to  your  Lordships  to  recall  the  interlocutor 
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of  the  Lord  Ordinary,  and  to  decide  that  the  direction  as  to  the  disposal 
of  the  rental,  bo  far  as  applicable  to  the  heritaf^e,  is  not  illegal  by  the 
Thellusson  Act ;  to  reserve  all  qnestions  as  to  the  competition  between 
the  special  provisions  to  the  son,  and  the  claims  of  the  representatives  of 
the  danghters,  for  the  balance  of  the  L.2000  remaining  anpaid,  but  to 
declare  that  this  latter  claim  is  preferable  to  the  residuary  interest  of  the 
son ;  and  to  remit  to  the  Lord  Ordinary  to  hear  parties  further. 


(BngliBJi  Ctt0e0. 


Nequoenge. — Appellants  were  in  occupation  of  the  minerals  under  a  field 
which  was  in  the  occupation  of  respondent,  and  had  sunk  a  shaft  in  that  field 
for  the  purpose  of  getting  the  minerals  beneath  it.  When  they  had  ceased  to 
work  the  shaft,  they  covered  it  over  in  such  a  manner  as  not  to  afford  a  proper 
and  effectual  protection  for  horses  in  the  field.  Respondent  turned  out  a  mare 
to  feed  in  the  field,  and  she  fell  down  the  shaft  and  was  killed,  without  any 
negligence  on  the  part  of  respondent ;  and  it  was  held,  appellants  were  liable  to 
an  action  in  respect  of  the  injury  caused  to  respondent  by  reason  of  the  loes  of 
his  mare,— ((?tottco«  v.  Williams,  32  L.  J.,  Q.  B.  237.) 

Partners. — A,  an  ironmonger,  having  supplied  ironmongery  to  the  amount  of 
L.189,  to  B  &  C,  who  were  builders,  agreea  to  join  them  in  the  purcha«e  of 
some  land  for  building,  on  the  conditions  that  B  &  G  should  build  the  houses, 
A  supplying  the  ironmongery  required,  and  that  on  the  completion  and  sale  of 
the  houses  A  should  be  paid  the  L.189  and  the  price  of  the  ironmongery,  and  no 
more ;  and  that,  if  no  profit  was  realized,  A  should  be  a  loser.  An  agreement 
was  accordingly  entered  into  by  all  three  with  the  landowner  for  the  purchase 
of  a  piece  of  land,  and  the  three  bound  themselves  to  complete  buildings  upon 
it  according  to  certain  plans,  the  vendor  agreeing  to  make  advances  to  the  three 
to  enable  them  to  complete  the  building,  and  the  three  being  jointly  bound  to 
pay  the  purchase-money,  and  the  conveyance  when  all  was  paid  to  be  to  the 
three,  or  as  they  should  direct.  B  &  G  having  ordered  timber  of  plaintiff,  it 
was  supplied  on  their  credit  (plaintiff  being  ignorant  of  A^s  having  any  interest 
in  the  building),  and  it  was  used  on  the  bmlcSng.  It  was  held  (Wightman,  J., 
dissentiente)  that  A  was  not  jointly  interested  with  B  &  G  in  such  a  way  as  to 
make  him  a  partner  and  liable  for  Uie  timber.  MeUor,  J. :  The  decisions  of  the 
Gourts  with  reference  to  this  branch  of  the  law  have  not  been  uniform ;  but 
since  the  case  of  Cox  v.  Hickman  (8  H.  L.,  Gas.  868 ;  9  Gom.  B.  Rep.,  N.  S.  47 ; 
30  L.  J.,  G.  P.  125)  I  think  that  the  principle  applicable  to  the  facts  of  the  pre- 
sent case  is  sufiSciently  clear  to  determine  the  result  in  favour  of  the  defendant 
Jukes.  In  Cox  v.  Hickman,  Lord  Granworth,  in  his  judgment,  thus  expreseeB 
the  rule  of  law :  ^  It  is  often  said  that  the  test,  or  one  of  the  tests,  whether  a 
person,  not  ostensibly  a  partner,  is  nevertheless,  in  contemplation  of  law,  a 
partner,  is  whether  he  is  entitled  to  participate  in  the  profits.  This,  no  doubt, 
IS  in  general  a  sufficiently  accurate  test ;  for  a  right  to  participate  in  the  profits 
affords  cogent,  often  conclusive,  evidence  that  the  trade  in  which  the  profits 
have  been  made  was  carried  on  in  part  for  or  on  behalf  of  the  person  setting  up 
such  a  claim,  but  the  real  ground  of  the  liability  is,  that  the  trade  has  been  carried 
on  by  persons  acting  on  his  behalf.'' — (^KHshaw  v.  Jukes,  82  L.  J.,  Q.  B.  218.) 

Principal  and  Agent. — ^Whatever  information  comes  to  the  agent  whilst  he 
is  acting  as  agent,  and  within  the  scope  of  his  employment  as  such  agent, 
is  binding  on  the  principal ;  but  the  principal  is  not  bound  by  such  agent's 
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knowledge  of  facte  acquired  by  him  in  a  prior  transaction  when  in  the 
emploj  of  another  person.  Plaintiff  placed  eoods  in  the  hands  of  H  to  sell  in 
htt  own  name  and  as  owner,  which  defen<knts  bought  of  H,  through  G, 
their  bn^er.  Defendanta  did  not  know  the  goods  belonged  to  plaintiff,  bat  G 
dki  from  having  been  previously  in  the  employ  of  H,  but  not  from  anything 
which  was  communicated  to  him  when  acting  as  defendant's  broker.  It  was 
held,  defendants  were  not  affected  by  such  knowledge  of  their  broker,  and  were 
therefore  entitled  to  set  off  a  debt  due  to  them  from  H,  against  plaintiffs  chdm 
for  the  price  of  the  goods.  Erie,  G.  J. :  The  most  pernicious  consequences 
would  ensue,  if,  having  employed  a  broker  (who  percliance  has,  at  some  time 
or  another,  received  some  information),  the  validity  or  invalidity  of  one's  rights 
shooid  depend  on  whether  a  jury  should  find  that  something  of  what  bad 
occurred  before,  should  remain  in  his  memory  at  the  time  he  made  the  contract. 
The  doctrine  stated  in  the  passage  cited  from  Tudor*s  Leadina  Cases  in  Equity^ 
B  t«  the  effect  I  am  now  holding,  namely,  that  the  notice  to  bind  the  principal 
most  he  given  or  imparted  to  the  agent,  when  agent  in  the  transaction.  Here 
Chaplin  reoaved  knowledge  whose  goods  they  were  only  when  he  was  not  acting 
in  the  capacity  of  agent  for  the  defendants.— -(i>r6faer  v.  Norwood.  32  L.  J.,  G. 
P.  201!)^ 

Ship  ahd  Sbuppiko. — In  the  contract  of  a  shipowner  to  carry  goods  shipped 
on  board  his  vessel,  there  is  no  implied  condition  that  the  vessel  shall  be  sea- 
worthy. Bat  to  an  action  by  the  shipowner  against  the  merchant  who  shipped 
gwck  on  board,  for  the  latter's  share  of  an  average  loss,  it  is  a  good  plea  on  the 
groond  of  avoiding  circuity  of  action,  to  plead  that  the  ship  was  not  seaworthy 
at  the  commencement  of  the  voyage,  and  that  the  said  average  loss  was  caused 
and  arose  from  and  in  consequence  of  such  unseaworthiness. — (Schloss  v.  Heriot^ 
32LJ.,C.  P.  211.) 

Truck  Act. — If  an  artificer,  engaged  in  an  employment  which  comes  within 
the  prorisioDs  of  1  &  2  Will.  IV.,  c.  d7>  receives  of  his  own  accord  goods  at  a  shop 
kept  by  his  employer,  and  a  corresponding  amount  is  deducted  by  his  emplover 
from  lus  wages  at  their  next  settling,  this  is  a  payment  of  wages  in  goods  within 
the  meaning  of  section  3,  and  subjects  the  employer  to  the  penalties  of  section 
9.  If  payment  of  wages  has  been  made  in  goods,  no  subsequent  payment  of  the 
wages  in  cash  can  purge  the  offence  so  committed ;  the  provisions  of  the  Act 
which  declare  the  payment  void,  and  also  illegal  and  punishable,  being  cumula- 
dve.— (IFfZwwi  V.  Cookson,  and  Fisher  v.  Jones,  32  L.  J.,  G.  P.  215,  M.  C.  177.) 

CoxTEiBOTORT.— The  64th  section  of  7  &  8  Vict.,  c.  110,  prohibits  the  transfer 
of  his  shares  by  a  shareholder  only  if  he  shall  not  have  jpaid  the  full  amount 
paifabU  as  well  as  due,  in  respect  of  every  share  held  by  him.  Therefore,  in  a 
case  governed  by  that  Act,  non-payment  of  a  call  made  before,  but  not  payable 
until  after  the  ezecation  of  a  transfer,  forms  no  objection  to  the  validity  of  the 
transfer.  The  non-return  of  a  transfer  to  the  Registrar  of  Joint- Stock  Gom- 
puiics,  under  7  &  8  Vict.,  c.  110,  s.  13,  though  leaving  the  transferror  liable  for 
the  debts  of  the  compsmy  as  between  himself  and  the  creditors  of  the  company, 
<^  not  leave  him  so  liable  as  between  himself  and  the  other  shareholders ;  and, 
consequently,  the  omission  to  make  such  return  affords  no  ground  for  placing 
him  on  the  list  of  contributories.  Eindersley,  V.  G. — (/«  re  the  British  I^ovi- 
^ia  lAfe  and  Fire  Assurance  Society,  re  Orpen,  82  L.  J.,  Gh.  633.) 

Patert. — ^The  licensee  under  a  patentee  is  estopped  from  disputing  the  validity 
^  the  patent  during  the  continuance  of  the  licence.  The  appellants  were  the 
^^▼nen  of  patents  for  the  manufacture  of  carpets.  The  respondent  applied  for  a 
lioence  to  use  the  patents,  and  it  was  agreed  that  certain  machines,  embodying 
the  inventions  of  the  appellants,  should  be  prepared  under  their  superintendence, 
the  renKmdent  paying  for  the  machines,  and  also  paying  certain  agreed  royalties 
Qpon  the  carpets  manufactured  therewith.  This  agreement  was  acted  upon  ; 
^  whilst  bemg  acted  upon  the  respondent  obtained,  from  a  different  quarter. 
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other  machines,  which  also  embodied  the  appellants*  inventions,  and  used  these 
machines  as  well  as  those  supplied  bj  the  appellants.  The  appdlanta  filed  a 
bill  in  Chancerj  for  an  account  of  royiuties  in  respect  of  the  user  of  both  sets  of 
machines,  whereupon  ihd  respondent,  by  way  of  defence  to  the  appellants' 
claims  in  respect  ol  the  machines  not  obtained  from  them,  disputed  the  validity 
of  the  appellants'  patents.  It  was  hekl  (by  the  House  of  Loros)  that  tiie  agree- 
ment constituted  tne  respondent  a  Uoenaee  of  the  appellants,  and  that,  so  long 
aa  he  thought  fit  to  claim  the  benefit  of  the  agreement  in  respect  of  the  ma- 
chines supplied  by  the  appellants,  he  was  estopped  from  denying  the  validity  of 
the  pat6n1»,  and  must  pay  royalties  in  respect  of  the  user  of  both  seta  of  ma- 
chines. It  was  held,  auo,  that  no  term  being  stipulated  for  the  continuance  of 
the  agreement,  the  ree{x>ndent  might,  if  he  chose,  dedine  to  pay  royalties  there- 
under altogether,  leaving  the  appellants  to  their  remedy  for  in&ingement  in 
respect  of  the  use  of  any  of  the  vaiannm.-^Crosdey  v.  Dixon,  S2  L.  J.,  Oh.  617.) 

Railway. — ^No  general  notice  given  by  a  railway  company  is  valid  in  law  for 
the  purpose  of  limiting  the  common  law  liability  of  the  company  as  carriers ;  but 
such  common  law  liabilitv  may  be  limited  bv  such  conditions  as  the  Court  or 
Judge  shall  determine  to  oe  just  and  reasonable ;  so  held  by  the  House  of  Lords, 
and — ^per  the  Ix)rd  Chancellor  and  Lord  Wensleydale  (Lord  Cranworth  and  Lord 
Chelmsford  dissenting) — such  conditions  must  be  embodied  in  a  q)ecial  contract 
in  writing,  to  be  signeid  by  the  owner  or  person  delivering  the  goods.  Held, 
further  (Lord  Chelmsford  dissenting),  that  a  condition  that  the  company  would 
not  be  responsible  for  the  loss  of  or  injury  to  marbles  unless  dedarod  and  in- 
sured according  to  their  value,  was  neith^  just  nor  reasonable,  as  the  effect  of 
such  a  condition  would  be  to  exempt  the  oompanj^  from  responsibility  for  in- 
jury however  caused,  whether  by  their  own  neghgence,  or  even  by  fraud  or 
dishonesty  on  the  part  of  their  servants.  It  was  held,  further  (Lord  Chelms- 
ford dissenting),  that  a  letter  statinc  such  condition  did  not  constitute  a  special 
contract  in  writing,  the  words  *  not  insured*  being  insufficient  either  expressly 
or  by  reference  to  import  the  condition  itself  into  the  letter. — {Peek  v.  the 
North  Staffordshire  Rail  Co.,  32  L.  J.,  Q.  B.  141.) 

Railwat. — A  railway  company  which  carried  on  the  business  of  common  car- 
riers, and  were  empowered  by  their  private  Act  to  charge  *•  for  the  carriage  of 
small  parcels,'  that  is  to  say,  parcels  not  exceeding  500  lbs.  in  weight  each,  '  any 
sum  which  they  think  fit,'  charged  a  through  rate  for  the  carriage  of  goods, 
which  rate  included  their  collection  and  deUvery  as  well  as  conveyance  on  the 
line  of  railway,  and  was  charged  in  all  cases,  whether  the  goods  were  collected 
and  delivered  by  the  company  or  not.  The  company  formerly  made  a  rebate 
off  such  rate  for  collection  and  delivery,  if  the  same  were  done  by  the  customer, 
but  the  company  afterwards  reused  to  make  any  rebate  for  this  off  the  rate 
charged  for  the  carriage  of  goods  under  500  lbs.  weight.  Plaintiff,  who  was  a 
carrier,  delivered  goods  under  500  lbs.  weight  at  various  stations  of  the  com- 
pany's railway  for  carriage  on  their  railway,  and  was  compelled  by  the  company 
to  pay  the  rate  so  char^  for  carriage  without  any  rebate  for  collection  and 
dehvery,  although  such  collection  and  delivery  had  been  done  by  plaintiff  and 
not  by  the  company ;  and  it  was  held,  by  WiUiamSy  /.,  Byles,  J,,  and  Keat- 
ing, J,  (Erie,  C.  J.,  dissentietite),  that  plaintiff  was  entitled  to  recover  back 
from  the  company  the  amount  of  such  rebate  in  an  action  for  money  had  and 
received.— (Boxenrfafe  v.  the  Great  Western  Rail,  Co.,  32  L.  J.,  C.  P.  225.) 

COPTWGHT.— By  the  International  Copyright  Act,  7  &  8  Vict.,  c.  12,  s.  19, 
a  Briti^  subject  who  first  publishes  abroad,  is,  equally  with  a  foreigner,  de- 
.  prived  of  any  copyright  save  such  as  he  may  acquire  under  that  Act ;  and  if 
there  be  no  treaty  in  force  giving  effect  to  the  Act  in  his  particular  case,  he  has 
no  copyright  in  this  country ;  and  in  reference  to  the  right  of  dramatic  repre- 
sentation, first  representation  abroad  is  a  first  publication  abroad  within  the 
meaning  of  section  19  of  the  Act.  Wood,  V.  C. :  The  19th  clause  expressly 
says,  that  neither  the  author  of  dramatic  pieces,  nor  other  jHeces  there  men- 
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uoned,  which  dhall,  after  the  pasBing  of  the  Act,  be  firat  published  out  of  her 
}Ujesty^8  dominioDS,  shall  have  any  copyright  therein  respectively,  or  any  exclu- 
sve  right  to  the  pnblic  lepreflentation  or  performance  thereof,  otherwise  than 
rad)  (tf  any)  as  he  may  become  entitle  to  under  tins  Act.  It  says,  in  other 
words,  that  this  Act  having  been  paaaed,  if  any  person,  British  subject  or  not, 
chooses  to  deprive  this  country  of  the  advantage  of  the  first  representation  of 
his  work,  then  he  may  get  the  benefit  of  copyright  if  he  can,  under  the  arrange- 
meat  which  may  have  been  come  to  pursuant  to  7  &  8  Vict.,  c.  12,  between  this 
country  and  the  country  which  he  so  favours  with  his  representation  ;  but  if  he 
ekosa  to  publish  his  performance  in  a  country  which  has  not  entered  into 
uy  treaty,  or  made  any  such  arrangement  with  regard  to  copyright,  then  this 
country  has  nothing  more  to  say  to  him ;  he  must  l^  taken  to  have  elected  under 
which  of  the  two  statutes  with  respect  to  copyright  he  wishes  to  come,  by  per- 
forating his  work  in  one  country  instead  of  the  other,  and  he  is  thereby  excluded 
from  ail  advantage  of  publishing  in  the  other. — (BoucicauU  v.  Dtlafield^  33  L.  J., 
Cb.  38.) 

FRAm>. — ^In  the  year  1771  G.  assigned  fifty -five  shares  in  a  Scotch  company 
called  Canon  Company  to  his  bankers  as  a  security  for  a  debt  and  further  ad- 
vinces.  In  1813  the  llankeis  sold  fifteen  of  the  shares  to  J.  S.,  the  then  manager 
of  the  Canon  Company,  and  in  1817  the  then  personal  representative  of  G.  sold 
die  remaining  forty  shares  to  H.  S.,  the  then  London  agent  of  the  company. 
J.  S.  ooDtinned  manager  of  the  company  up  to  his  death  in  1825,  and  the  fifteen 
iihm  bought  by  him  were  subsequently  sold  by  his  representatives.  H.  S. 
oo&tinued  agent  of  the  company  until  his  death  in  1851,  and  the  forty  shares 
were  gtiB  standing  in  his  name.  In  1862  a  bill  was  filed  by  the  personal  repre- 
seDtative  of  G.,  then  recently  constituted  in  England,  against  the  personal  repre- 
eentatives  of  J.  S.  and  U.  S.,  alleging  that  J.  S.  and  H.  S.  had  fraudulently  mis- 
''epreseDted  the  state  of  the  affairs  of  the  company,  whereby  they  had  been 
enabled  to  purchase  the  fifteen  and  forty  shares  respectively  at  an  xmdervalue, 
and  pnying  retransfer  of  the  forty  shares,  and  that  the  estates  of  J.  S.  and  H.  S. 
nii^t,  jointly  and  severally,  answer  for  the  difference  between  the  purchase - 
money  and  the  value  of  the  fifteen  shares.  To  this  bill  a  general  demurrer  was 
tiled  by  the  representatives  of  J.  S.,  for  want  of  equity  and  multifariousness, 
and  this  demurrer  i^as  allowed  by  Wood,  V.  C,  without  liberty  to  amend  the 
^.  On  appeal,  the  Lords  Justices  differed  from  the  Vice  Chancellor,  and  over- 
niled  the  demurrer,  holding,  that  where  a  person  standing  in  the  relation  of 
confidential  agent  to  another,  has,  by  his  participation  in  a  fraud,  induced  the 
latter  to  part  with  his  property  at  an  undervalue,  his  representatives  may  be 
Proceeded  against  in  equity  to  make  good  the  loss  occasioned  by  fraud,  even 
tboQgh  the  agent  himself  derived  no  pecuniary  benefit. — (  WaUham  v.  Stainton, 
3aL.J.,Chr6a)  tf^        J  y 

Lands  Clauses  Coksolidation  Act. — F.  was  lessee  of  a  house  and  giirden, 
^  of  a  strip  or  piece  of  meadow  land  separated  therefrom  by  a  road  originally 
nade  for  the  convenience  of  himself  and  the  lessees  of  the  adjoining  houses,  but 
vbich  road  was  afterwards  thrown  open  to  the  public.  Each  of  the  other  lessees 
^  ^  a  strip  of  land  on  the  other  side  of  the  road.  The  leases  contained 
*wetauitB  restraining  the  lessees  from  building  on  the  strips,  and  the  strips 
*^  by  arrangement  all  thrown  into  one  piece,  and  were  used  by  F.  and  the 
otJier  kaseee  in  common  as  cricket  and  pleasure  ground ;  the  whole  being,  how- 
w,  aho  let  to  a  butcher  for  grazing  purposes.  A  railway  company  required 
^pieoeof  land  lor  the  construction  of  their  line;  F.  insisted  that  the  com- 
Puy^  if  they  took  the  land,  must  also  t^ke  his  house  and  garden ;  and  on  their 
procesding  to  obtain  possession  under  the  provisions  of  the  Ijands  CUuses  Con- 
"olidatioii  Act,  filed  his  ImU  for  an  injunction.  The  Master  of  the  KoUa  refused 
^terhKutoiy  injunction,  considermg  it  doubtful  whether  the  strip  of  mea- 
^  land  was  a  ^  part  of  a  house,*  witlun  the  meaning  of  the  92d  section  of  the 
^•Is  Clauses  Act.     On  appeal,  the  decision  was  afi&rmed,  Lord  Juntict  Turner 
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agreeing  with  the  Master  of  the  Rolls,  on  the  ground  that  the  etrip  of  land  being 
held  for  pleasore  only,  and  not  of  neceeBity,  for  the  enjoyment  and  occapation 
of  the  residence  of  the  plaintiff,  it  would  not  have  passed  by  a  conyeyance  of 
the  *'  house*  simply.  Dissentiente  Lord  Justice  Knu/Ju  Bruce. — {Fergiuson  t.  tiu 
London,  Brighton  and  South  Coast  RaiL  Co.,  83  L.  'j.,  Gh.  29.) 

Lands  Glauses  Gonsolidation  Act. — ^The  H.  Railway  Gompany  agreed  to 
pay  for  certain  lands  which  they  required,  a  sum  equal  to  thirty-fiye  years'  pur- 
chase on  the  ground-rents.  The  lands  required  were  held  in  lease  with  other 
lands,  and  an  apportionment  became  necessary,  in  the  course  of  which  consider- 
able expenses  were  incurred.  It  was  held  by  Wood,  V.  G.,  that  the  costs  of 
apportioning  the  ground-rents  must  be  regarded  as  incurred  in  ascertaining  the 
pnce,  and  not  as  incidental  to  the  conveyance  or  deduction  of  title,  and  that  tiie 
company  was  otherwise  not  liable  to  pay  the  same  under  section  82  of  the  Lands 
Glauses  Gonsolidation  Act. — (In  re  the  Hampstead  Junction  Rail.  Co.,  ex  parte 
Buck,  83  L.  J.,  Gh.  79.) 

Executor. — Testator  bequeathed  the  residue  of  his  personal  estate  (which 
included  certain  shares  in  the  P.  and  N.  I.  Qas  Gompanied)  to  trustees,  apon 
trust  to  permit  his  wife  to  enjoy  the  annual  income  thereof  during  her  life,  and 
after  her  death,  testator  directed  his  trustees  to  transfer  into  the  name  of  G.  B. 
twenty-six  shares  in  the  P.  Gas  Gompany,  and  to  transfer  into  the  names  of  each 
of  his  nieces,  E.  and  M.,  fifty  diares  in  the  N.  I.  Gas  Gompany ;  and  into  the 
name  of  J.  B.,  the  remaining  fifty  shares  in  the  N.  I.  Gas  Gompany ;  and  testa- 
tor expressly  authorized  his  trustees  to  permit  his  personal  estate  invested  at  his 
decease  to  continue  in  the  same  state  of  investment.  It  was  held  by  Wood, 
v.  G.,  tiiat  having  regard  to  the  particular  frame  of  the  will,  any  calls  made 
during  the  life  of  the  widow  in  respect  of  the  gas  shares,  must  be  paid  out  of  the 
general  residuary  estate.— (i2e  Box's  Trust,  33  L.  J.,  Gh.  42.) 

Succession  Dutt. — ^The  consideration  of  marriage  is  not  a  valuable  considera- 
tion in  money  or  money's  worth  within  the  meaning  of  section  17  of  16&17 
Vict.,  c.  51,  and  a  jointure  rentcharge  settled  in  consideration  of  marriage  is 
therefore  not  exempt  from  duty.  Nor  is  the  release  by  the  lady  of  a  bare  possi- 
bility  of  future  dower  or  freebench  a  sufficient  consideration  to  exempt  the 
jointure  from  duty.  On  the  marriage  of  G.  B.  with  G.  G.  N.,  real  estates  were 
limited  by  the  father  and  elder  brother  of  G.  B.  to  the  use  that  G.  G.  N.  might, 
in  case  she  survived  G.  B.,  receive  during  her  life  for  her  jointure,  in  lieu  and 
satisfaction  of  dower  and  thirds,  a  yearly  rentcharge  of  L.800,  to  be  issuing 
thereout,  without  any  deduction  or  abatement  whatsoever  on  accoimt  of,  or  in 
respect  of  any  taxes,  charges,  impositions  or  assessments  already  taxed,  charged, 
assessed  or  imposed,  or  thereafter  to  be  taxed,  charged  or  imposed,  on  the  here- 
ditaments, or  on  the  said  annual  rentcharge,  or  on  the  said  G.  G.  N.  or  her 
assigns,  in  respect  thereof,  by  authority  of  Parliament,  or  otherwise  howsoever. 
The  marriage  took  effect,  and  G.  B.  died  after  the  passing  of  the  Succession 
Duty  Act,  in  the  lifetime  of  G.  G.  N.  It  was  held,  by  the  Lord  Ghancellor, 
first,  that  the  jointure  was  a  '  succession*  within  the  meaning  of  the  2d  section 
of  the  Succession  Duty  Act,  and  (reversing  the  decision  of  the  Master  of  the 
Bolls)  that  it  was  not  exempted  from  duty  by  the  operation  of  the  17th  section 
of  the  Act ;  and,  secondly,  that  as  between  G.  G.  N.  and  the  estates  charged 
with  the  jointure,  she  was  entitled  to  receive  it  free  from  succession  duty.— 
{Floyer  v.  Bankes,  33  L.  J.,  Gh.  1.) 

Advocate  and  Glient. — In  1854  an  estate  was  devised  to  P.  S.  by  her  father- 
in-law.  The  will  was  disputed  by  the  heir,  and  various  proceedings  ensued. 
In  April  1866  P.  S.  became  acquainted  with  G.  R.  K.,  a  barrister,  who  thence- 
forth for  about  three  years  acted  as  her  counsel  and  confidential  adviser,  and 
mainly  through  his  efforts  her  title  to  the  estate  was,  after  arduous  litigation, 
established  in  March  1859.  G.  R.  K.  received  no  fees  for  his  services,  except 
those  included  in  costs  ordered  to  be  paid  by  P.  S.*s  opponents.  In  May  1859 
P.  S.,  at  G.  R.  K.'s  request,  and  after  being  reminded  by  him  of  previous  pro- 
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miaes  to  give  him  L.  20,000  for  his  senrioes,  conveyed  the  estate  which  had  been 
recovered  in  the  litigation  to  her  own  use  for  life,  and  after  her  death  (subject 
to  payment  of  her  debts  not  exceeding  L.  10,000,  and  to  the  payment  of  L.  10,000 
to  such  penona  aa  she  should  appoint)  to  C.  R.  K.  in  fee.  The  draft  of  this 
deed  was  prepared  by  C.  R.  K.,  out  engrossed  b^  a  separate  solicitor  selected  by 
P.  Sm  who  in  the  oouzBe  of  a  bng  interview  with  her  alone  at  his  office,  fully 
aqdained  to  her  the  nature  and  effect  of  the  deed.  It  was  held  by  the  M.  R. 
(who  was  of  opinion  upon  the  evidence  that  the  influence  arising  from  the  rela- 
tion between  the  parties  still  subsisted  strongly  at  the  date  of  the  deed),  first, 
that  the  transaction  could  not  stand  as  a  gift ;  secondly,  that  the  previous  pro- 
mises of  P.  S.  to  remunerate  C,  R.  K.  L.20,000  for  his  services  were  insufficient 
to  sapport  the  deed  as  founded  on  contract ;  and,  thirdly,  that  the  deed  could 
not  be  upheld  aa  having  been  executed  in  the  fair  performance  of  a  moral  obli- 
^^on.-^Broun  v.  Kennedy^  33  L.  J.,  Ch.  71.) 

Will.— -J.  N.  V.,  by  his  will,  directed  his  trustees  to  purchase  L.8000  stock, 
md  to  pay  the  dividends  to  E.  A.  for  life,  and  in  case  she  should  marry  a  per- 
son of  good  character  having  property  equal  in  value  to  the  above  sum,  and  who 
fihooki  well  and  effectually,  and  to  the  good  liking  of  the  trustees,  settle  or  secure 
to  be  paid  to  the  issue  of  such  marriage,  an  amount  equal  to  the  provision  made 
by  his  will  for  such  iasue,  he  directed  upon  E.  A.'s  death,  a  transfer  of  certain 
partB  of  such  L.8000  stock  to  such  issue  according  to  number.  If  E.  A.  died 
vithoat  issue,  or  if  she  married  without  r^ard  to  this  condition,  he  gave  the 
stock  to  his  nephews.  Capt.  B.  (who  was  possessed  of  property  of  the  re- 
quired amount)  proposed  marriage  to  E.  A.,  and  the  trustees  signified  their 
approbation  of  him  as  a  husband  personally,  and  their  acceptance  of  a  bond 
bm  him  as  security  for  an  amount  equal  to  the  value  of  the  L.8000,  ^  provided 
bis  property  is  of  the  nature  required,  and  the  bond  is  a  security  within  the  in- 
tent and  meaning,  and  according  to  the  construction  of  the  will.'  Vice  Chan- 
cdlor  Kindersley  decided  that  the  bond  was  not  a  sufficient  security  within  the 
meaning  of  the  will ;  but,  upon  appeal,  the  Lords  Justices  held  that  it  was,  and 
that  the  chikbren  of  the  marriage  nad  become  entitled  to  the  specified  shares  of 
the  L.8000  ebock.-^Bacchus  v.  GiJbee^  83  L.  J.,  Ch.  23.) 

BorroxRT. — ^If  money  is  advanced  upon  consideration  that  a  bottomry  bond 
ahaJl  be  given,  the  fact  that  such  a  bond  is  executed  subsequently  to  such  ad- 
T^ce,  does  not  affect  the  validity  of  the  bond,  or  place  the  advance  upon  the 
footing  of  personal  credit.  The  existence  of  a  local  law  of  lien  for  advances  may 
he  ploded,  and  becomes  material  as  evidence  that  there  was  such  an  agreement 
It  the  tune  of  the  advance.— (r^  Laurel,  83  L.  J.,  Pr.  M.  &  A.  17.) 

JuBiSDicnoN. — ^Held  by  the  Privy  Council,  on  api)eal  from  the  Consular 
Court  at  Constantinople,  that  though  as  between  Christian  states  a  treaty  is 
the  ordinary,  aa  it  is  the  best  proof  of  the  consent  and  acquiescence  of  parties, 
it  does  not  exclude  other  proof ;  and  such  may  be  found,  especially  as  between 
a  Christian  and  an  Oriental  state,  in  an  active  assent  or  a  silent  acquiescence 
with  foil  knowledge.  (2.)  When  a  state  allows  another  sovereign  to  exercise 
\  jviadiction  witlun  its  territonr,  the  decree  of  a  court  so  created  is  binding 
Qpon  a  Boitor  submitting  himself  to  such  jurisdiction  with  the  consent  of  his 
fiOTereign,  whether  he  be  the  subject  of  the  sovereign  exercisLng  the  jurisdiction 
^  oC  another  power.  (3.)  Upon  a  question  of  what  in  a  particular  case  is  the 
proper  mode  of  proceeding  in  such  court,  regard  must  be  had  to  its  usage  and 
it&  manner  of  treating  cognate  causes,  and  therefore  where  an  Admiralty  juris- 
<^on  is  conferred,  it  is  accompanied  by  the  rule  of  the  Admiralty  Court  to 
diiide  the  total  damages  equally  between  the  parties,  where  both  are  held  to 
biame.-{rAe  Laconia,  33  L.  J.,  Pr.  M.  &  A.  11.) 

Pbobaib.— Testator,  in  1858,  signed  a  will,  which  was  not  attested,  purport- 
ing to  be  conditional  upon  his  non-return  from  a  contemplated  journey.  After 
^  Teton  from  the  journey  he  acknowledged  his  signature  in  the  presence  of 
tvo  witneaes,  who  duly  subscribed.    Upon  evidence  that  when  the  will  was 
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executed,  in  1859,  testator  was  not  contemplating  any  journey,  the  Court  Ail- 
mitted  it  to  probate.— -(//i  the  goods  of  Cawthrou,  83  L.  J.,  Pr.  M.  &  A.  23.) 

Bankruptct. — By  deed  of  arrangement  between  a  trader  and  his  creditors, 
and  which  was  signed  by  six-serenths  in  number  and  value  of  such  creditorB, 
all  the  estate  and  effects  of  the  trader,  except  certain  specified  leasehold  pre- 
mises, which  were  stated  in  the  deed  to  be  held  at  a  rack-rent,  and  to  be  of  no 
value,  and  which  the  trader  covenanted  to  assign  to  the  trustees  under  the  deed 
when  required  by  them  to  do  so,  and  except  also  the  necessary  wearing  appAid 
^f  the  trader  and  his  family,  were  assigned  to  trustees  in  trust  to  pay  thereout 
the  costs  of  the  trustees  or  trader  in  preparing  and  executing  the  deed,  including 
all  costs  about  the  negotiations  for  the  arrangement  or  matters  in  reference  to 
the  winding-up  of  the  estate,  and  attending  the  execution  of  the  trusts  or  inci- 
dent thereto,  and  afterwards  to  apply  the  residue  to  the  payment  of  the  debts 
owing  to  the  creditors  of  the  trader  rateably  ;  and  the  deed  contained  a  release 
by  the  several  persons,  creditors  of  the  said  trader,  whose  names  and  addresses 
were  set  forth  m  the  schedule  to  the  said  deed.  This  was  held  a  valid  deed  of 
arrangement  under  section  224  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
and  binding  on  a  creditor  who  had  not  signed  it. — (Spiteerv,  Chaffers^  83  L.  J., 
C.  P.  7.) 

Lakbs  Clauses  Consolidation  Act. — Plaintiffs,  who  were  brewers,  were  the 
owners  in  fee  of  a  public-house  which  was  let  for  an  unexpired  term  of  aeren 
years,  and  there  was  in  the  lease  a  covenant  by  the  tenant  not  to  sell  on  the 
premises  any  beer  other  than  that  purchased  of  plaintiffs ;  defendants  were  em* 
powen^,  by  their  special  Act  (with  which  was  incorporated  ^  The  Lands  Clauses 
Consolidation  Act')  to  take  the  premises.  It  was  held,  that  in  ascertaining,  under 
sections  18  and  63,  the  amount  of  purchase-money  and  compensation  to  be  paid 
by  defendants  to  plaintiffs,  the  additional  value  of  the  premises  bv  reason  of 
the  covenant  to  sell  plaintiffs'  beer  only  was  to  be  taken  into  consideration.— 
{Bume  V.  the  Mayor,  etc,  of  Liverpool,  38  L.  J,,  Q.  B.  16.) 

Marine  Insurance. — ^The  ^  seaworthiness'  of  which,  in  the  absence  of  express 
stipulations,  there  is  an  implied  warranty  in  every  voyage  policy,  is  a  relative 
term,  depending  on  the  nature  ol  the  ship,  as  well  as  oil  Uie  voyage  insured  for; 
and  in  an  action  on  a  policy  (in  the  usual  form)  parol  evidence  as  to  these  facta 
is  admissible  to  show  the  amount  of  seaworthiness  implied.    Therefore,  on  a 
policy  '  on  the  ^^  Ganges"  steamer,  from  the  Clyde  to  Calcutta,'  it  being  sho^n 
that  the  vessel  was  a  steamer  of  very  light  draught  of  water,  constructed  for 
river  navigation,  that  this  was  disclosed  when  the  policy  was  effected,  and  that 
(though  it  was  impossible  to  make  her  absolutely  fit  for  ocean  navigation)  the 
ship  had  been  made  as  seaworthy  as  her  size  and  construction  would  admit,  the 
underwriters  were  held  liable  on  her  being  lost  by  perils  insured  against.    Cock- 
burn,  C.  J. :  There  is,  moreover,  a  rule  applicable  to  warranties  in  contracts  of 
sale,  which,  if  it  is  to  be  considered  good  law,  appears  to  me  perfectly  applicable 
to  such  a  warranty  as  we  are  now  considering.     It  is  laid  down  by  tne  older 
authorities,  and  has  been  handed  down  by  the  succeeding  text  writers  to  the 
present  day,  that  even  in  the  case  of  an  express  warranty,  defects  patent  and 
known  to  the  buyer  must  be  taken  to  be  excluded  from  the  warranty.    The 
rule  appears  to  me,  a  fortiori,  applicable  in  the  case  of  an  implied  warranty. 
The  law  in  an  ordinary  policy  of  insurance  superadds  to  the  express  terms  of  the 
contract  an  implied  term,  because,  in  reason  and  justice,  it  may  be  assumed  that 
such  a  condition  was  intended  to  lie  at  the  foundation  of  the  contract ;  but  if 
the  subject-matter  of  the  contract  renders  such  an  implied  term  either  wholly 
or  partially  inapplicable,  why,  contrary  to  what  must  be  taken  to  have  been 
the  intention  of  the  parties,  should  a  warranty  of  seaworthiness  be  implied  to 
the  full  extent  of  an  ordinary  policy  ?     It  is  plain  that  the  underwriters  could 
not,  under  the  circumstances,  have  honestly  subscribed  the  policy,  reserving  an 
intention  of  insisting  on  seaworthiness  beyond  the  capability  of  the  vessel.   Why, 
then,  should  such  a  stipulation  or  condition  be  imported  into  the  contract  ?— 
{Surges  v.  Wickham,  33  L.  J.,  Q.  B.  17.) 
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LAND  AS  A  SUBJECT  OF  COMMERCE. 

An  Address  an  Land  as  a  Subject  of  Commeree.  By  Lord  Curbie* 
Hiix.  Bead  at  the  Congress  of  the*  National  Association  for 
the  Promotion  of  Social  Science,  at  Edinburgh,  on  the  8th 
October  1863. 

Lord  Cubriehill's  address  to  the  Social  Science  Association  upon 
tlie  subject  of  the  transfer  of  land,  furnishes  another  proof,  if  proof 
were  wanting,  of  the  groundlessness  of  the  notion  entertained  by 
many,  that  those  who  from  taste  or  position  have  devoted  themselves 
to  the  culture  of  a  department  of  the  law  are  disqualified  from 
judging  of  its  defects  or  devising  the  appropriate  remedies.  Him- 
self the  greatest  living  authority  upon  the  Law  of  Real  Property, 
I^rd  Curriehill,  in  dealing  with  this  department  of  the  law  for  the 
purposes  of  popular  exposition,  lays  aside  the  character  of  the  mere 
^wyer,  and  seeks  to  contemplate  his  favourite  study  from  the  point 
of  view  of  the  legislator  and  political  economist.  His  treatment  of 
the  subject  well  and  amply  redeems  the  promise  implied  in  the 
title;  and  it  is  not  too  much  to  say,  that  of  the  many  excellent 
addresses  delivered  by  the  Presidents  of  Departments  at  the  Edin- 
burgh Congress,  that  of  Lord  Curriehill  was  at  once  the  most 
iostmctive  and  the  most  fertile  in  suggestions  of  practical  utility. 
^\  e  gladly  avail  ourselves  of  the  opportunity  afforded  by  the  pub- 
lication of  this  address  in  a  separate  form,  to  offer  a  summary  of  its 
contents,  and  to  examine  the  amendments  in  relation  to  the  law  of 
property  which  it  is  the  object  of  the  learned  author  to  explain  and 
enforce. 
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The  Introdactoiy  part  of  the  address  is  chieflj  occupied  with 
explanatory  observations  upon  the  system  of  tenure  now  prevalent 
in  Scotland,  the  differences  between  it  and  the  proper  feudal  system, 
and  the  analogies  which  it  presents  to  the  emphyteusis  of  the  Civil 
Code.  Two  conditions  of  the  Scottish  feu  tenure  are  pointed  oat 
as  characteristic  qualities  of  the  right;  the  one  being,  that  the 
relation  of  superior  and  vassal  constitutes  a  contract,  the  conditions 
of  which  are  binding  upon  purchasers ;  the  other  being,  that,  as 
a  result  of  this  relation,  the  original  estate  (plenum  dominium)  is 
extinguished,  while  two  new  estates  are  created,  each  of  them  less 
than  plenum  dominium.  These  qualities  being  assumed  to  be  con- 
stant, because  inherent  in  the  nature  of  the  relation  of  superior  and 
vassal,  the  learned  author  maintains,  or  at  least  implies,  that  nothing 
more  should  be  required  in  order  to  the  completion  of  a  title  than 
what  is  necessary  to  bind  the  parties  to  the  contract  and  to  transfer 
the  property.    He  says : — 

But  while  these  qualifications  of  the  righta  of  parties  appear  to  be  inherent 
in,  and  inseparable  from,  this  tenure, — there  are  adhering  to  it  in  Scotland 
some  other  things,  nrhich  mi^ht  perhaps  be  advantageously  and  safely  modified 
or  dispensed  with  as  prejudicially  affecting  land  as  a  marketable  subject  I 
shall  mention  two  of  them : — 

One  is  the  interposition  of  the  superior,  which  is  at  present  required  in  order 
to  complete  a  purchaser's .  title,  hj  the  former  either  granting  a  warrant  to 
inf ef t  the  latter,  or  by  confirming  his  inf ef tment  after  it  is  taken.  This  appears 
to  be  now  unnecessary.  Publication  in  a  register  of  the  transfer  from  the 
seller  to  the  purchaser,  is  the  appropriate  and  the  only  solemnity  which  is 
necessary  for  tnat  purpose.  This  is  not  now  a  matter  of  speculative  opinion ; 
for  it  has  been  proved  by  experience.  Since  the  year  1845  nothing  more  has 
been  required  for  that  purpose  than  such  publication  in  the  Register  of  Sasines ; 
and  such  registration  has  been  found  to  be  quite  >sufficient,  in  so  much  that  the 
solemnity  of  infeftment  has  now  been  almost  universally  abandoned  in  practice. 
And  this  being  the  case,  why  should  the  interposition  of  the  superior  still  be 
required?  It  serves  no  good  purpose.  It  is  worse  than  useless.  It  adds  to 
the  expense  of  the  title.  And  tne  theory  of  its  being  necessary  to  complete  the 
transfer  from  the  buyer  to  the  seller  has  given  rise  to  a  fiction — ^that  a  mid- 
superiority  is  left  in  each  seller,  and  requires,  for  its  defeasance,  the  superiors 
confirmation ;  and  the  subsistence  and  sometimes  the  accumulation  of  these  ficti- 
tious mid-superiorities  often  create  confusion  in  the  title,  and  even  danger  to 
the  feuar's  rieht.  Neither  these  fictitious  mid-superiorities  nor  the  superior's 
interference  uiould  be  continued.  In  the  year  1838  commissioners  who  were 
appointed  by  the  Crown  to  report  on  Scottish  conveyancing,  and  who  were 
veiT  accomplished  lawyers  and  conveyancers,  reported  in  decided  terms  that 
such  interposition  should  be  dispensed  with;  and  the  time  appears  to  have 
arrived  when  that  recommendation  should  be  carried  into  effect. 

The  other  amendment  which  suggests  itself  to  me  upon  this  tenure  is,  that 
the  composition  of  a  year's  rent,  which  is  payable  by  law,  independent  of  con- 
tract, to  the  superior  on  the  entry  of  a  purchaser,  ought  to  be  commuted.  The 
right  of  the  superior  to  such  a  payment  is  extremely  precarious ;  as,  on  the  one 
hand,  sales  may  never  take  place,  or,  on  the  other  hand,  may  often  occur.  And 
as  to  the  feuar,  the  effect  of  this  casualty  is  pernicious,  because  when  he  expends 
his  money  or  labour  in  improving  the  subjects,  the  superior  gets  the  benefit  of 
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Rich  ezpenditore — ^tbe  yearns  rent  being  estimated  aocording  to  the  Annual  yaloe 
of  the  flobiect,  Jiot  as  it  was  when  the  grant  of  it  was  made  hj  the  superior,  bnt 
as  it  maybe,  with  all  its  improvements,  however  costly  these  may  have  been, 
at  the  date  of  the  entry.  The  hardship  of  this  is  wdl  illustrated  by  esses  wheie 
hooaeB  or  other  edifices  are  erected  at  a  great  expense.  On  a  sale  of  tiiese  edifices, 
the  year's  rent  which  is  exigible  from  the  purchasers  often  greatly  exceeds  what 
was  the  value  of  even  the  fee-simple  of  the  sites  at  the  time  these  were  f eued ; 
and  80  a  year's  return  for  the  capital  and  labour  expended  by  the  feuar  goes 
into  the  pocket  of  the  superior.  When  the  contracting  parties  make  express 
stipoktions  in  the  contract  as  to  such  composition,  as  is  now  generally  the  caee, 
of  coarse  effect  should  be  given  to  thor  bargain.  But  when  tito  casual^ 
maes  from  the  law  itself,  why  should  it  not  be  dealt  with,  as  the  legal  casualties 
which  arose  under  the  feudal  tenure  were  by  the  Act  abolidiin^  wani-holding — 
viz.,  by  commuting  the  value  of  the  casualty  into  an  addition  to  the  annual 
feu-duty,  under  judicial  superintendence? 

In  these  snggestions  we  entirely  concur.  A  superior,  in  so  far  as 
his  right  to  feu-duties  is  concerned,  is  substantially  in  the  position 
of  a  fundholder,  his  security  being,  not  the  credit  of  the  exchequer, 
bat  the  property  of  a  certain  piece  of  land.  Composition  and 
relief  duties  do  not  form  part  of  the  proper  modem  contract  of  feu- 
holding.  They  are  relics  of  the  old  feudal  exactions,  and  ought,  like 
them,  to  be  commuted  for  payment  of  a  fixed  annual  charge. 

Lord  Curriehill  thus  estimates  the  general  results  of  our  system 

of  feudal  tenure,  considered  in  its  relation  to  commerce: — 

The  tenures  thus  generally  described  leave  commerce  in  land  quite  free. 
Although  the  right  of  property  is  split  between  two  or  more  parties,  yet  each 
holds  hu  own  share  independent  of  the  others,  and  has  the  free  disposal  thereof 
without  their  consent.  And  although  the  seller^s  right  may  be  clogged  by  con- 
Tcntional  conditions  in  the  original  contract,  this  cannot  be  avoided  without 
creating  the  still  greater  evil  of  interfering  with  the  liberty  of  parties  to  make 
their  own  bargains ;  and  a  purchaser  of  the  right  of  either  of  the  parties  to  a 
contract  of  feu -farm  is  no  more  entitled  to  complain  of  the  conditions  attached 
to  the  right  by  that  contract,  than  a  purchaser  of  shares  in  a  joint-stock  com- 
pany has  to  complain  of  the  conditions  under  which  the  shares  were  constituted 
pj  the  contract  of  the  company.  The  result  is  that  the  interests  of  commerce 
in  land  are  quite  consistent  with  our  existing  land  tenures,  but  that  some  ind- 
denta  of  these  tenures  admit  of  amendment. 

Lord  Curriehill  next  states  the  inquiry.  What  effect  is  produced 
on  land,  ad  a  subject  of  sale,  by  the  existing  entail  law  of  Scotland  f 
His  lordship  is  of  opinion  that  the  existing,  law  is  satisfactory,  and 
that  there  is  no  ground  of  complaint  that  it  interferes  unduly'  with 
land  as  a  subject  of  commerce. 

It  allows  the  owner  of  property  a  fair  exercise  of  the  power  of  testamentary 
diBpQssL,  and  only  restrains  what  has  been  found  by  experience  to  be  an  exces- 
ove  and  mischievous  use  of  it.  And,  on  the  other  hand,  no  purchaser  need  ever 
be  entrapped  into  a  purchase  of  an  entailed  estate ;  because  the  fetters  of  the 
entails,  besides  expreasly  qualifying  the  title  of  every  heir  in  possession,  must  be 
pahlished,  both  in  the  R^ter  of  Saaines  and  in  a  separate  Kegister  of  Entails. 

But  I  foresee  an  anomalous  position  into  which  heirs  of  entail  may  come  a  few 
yean  hence— when  many  of  tbsm  will  be  entitled  to  disentail  or  s^  the  estates 
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under  the  anthority  of  the  Court  of  Session,  vitbout  the  consent  of  any  other 
heir.  Even  although  they  should  then  abstain  from  exercising  that  power,  the 
estates  will  be  liable  to  be  taken  in  execution  for  their  debts,  in  virtue  of  an 
express  clause  in  the  statute  to  that  effect.  But  will  sales  by  heirs  of  entail, 
who  shall  be  in  that  predicament,  be  effectual?  The  statute  is  silent  on  the 
subject ;  and  it  is  not  easy  to  find  in  the  statute  any  enactment  which  would 
protect  a  sale  in  such  circumstances.  On  the  other  huid,  it  is  as  difficult  to  see 
DOW  such  a  sale  could  be  challengeable  by  the  subsequent  heirs  of  entail,  when 
the  right  or  jus  crediti  conferred  upon  them  by  the  entail  is  extinguishable  by 
the  seller  at  lus  own  option.  It  would  be  well  if  this  difficulty  were  obviated  by 
the  Legislature  before  the  time  shall  arrive  when  it  may  emerge. 

It  would  be  too  much  to  expect  from  a  conservative  lawyer  an 
admission  of  the  impolicy  of  the  entail  laws ;  but  we  would  respect- 
fully ask  Lord  Cnrriehill  what  he  would  consider  an  ^  undue 
interference '  with  commerce  in  land  f  Is  it  or  is  it  not  the  case, 
that  under  the  present  law  estates  may  be  entailed  for  an  indefinite 
duration  by  the  simple  expedient  of  ^resettling'  the  property  after 
the  birth  of  an  heir?  It  has  been  so  in  England,  where  entails  have 
for  a  long  time  subsisted  on  the  footing  on  which  Scotch  entails  have 
been  placed  by  Lord  Rutherfurd's  Act ;  and  so  long  as  curators  are 
authorized  to  consent  to  a  disentail  on  behalf  of  minor  children  on 
the  understanding  that  the  estates  are  to  be  resettled,  so  long  will 
property  be  handed  down  from  generation  to  generation  burdened 
by  the  two  conditions  of  non-liability  to  alienation,  and  non-liabilitj 
to  eviction  for  debt.  This  is  something  more  than  mere  interference 
with  commerce  in  land;  it  is  complete  exclusion,  assuming  that 
reasonable  precautions  are  taken. 

We  confess  we  are  not  sanguine  as  to  the  success  of  any  attempt 
to  liberate  land  from  the  fetters  of  the  existing  Entail  Laws ;  but 
we  think  that  justice  and  political  expediency  alike  point  to  an 
amendment  of  the  character  suggested  by  Mr  Bright  in  his  recent 
address  to  the  electors  of  Birmingham,  namely,  a  restriction  of  the 
right  of  settling  property  on  unborn  descendants  to  the  single  case 
of  settlements  upon  issue  in  a  contract  of  marriage.  The  restriction 
ought  to  be  made  applicable  to  personal  property  as  well  as  real. 
It  Is  just  that  a  party  entering  into  the  relation  of  marriage  should 
be  empowered  to  deprive  himself  of  the  power  of  alienating  his 
property,  for  the  purpose  of  making  provision  for  the  future  support 
of  his  family.  For  any  other  purpose  such  a  restraint  upon  pro- 
prietory powers  is  inexpedient,  as  being  an  undue  interference 
with  the  freedom  of  commerce,  and  as  Etuch  it  ought  to  be  discoun- 
tenanced by  the  law.  In  the  meantime,  it  appears  to  us  that  much 
benefit  would  result  from  an  enactment  enabling  entailed  proprietors 
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to  sell  anj  part  of  their  estates  with  the  sanction  of  the  Court, 
on  oondidon  of  the  money  being  paid  into  Court  and  re-invested  in 
terms  of  the  settlement.  This  would  enable  proprietors  of  land 
aTailable  for  building  purposes,  in  the  neighbourhood  of  towns,  to 
dispose  of  it  to  others  to  whom  it  would  be  useful,  and,  by  the  process 
of  re-investment,  virtually  to  exchange  it  for  the  *  broad  acres '  which 
are  more  congenial  to  the  tastes  of  the  territorial  aristocracy. 

Lord  Curriehill  proceeds  in  the  third  division  of  his  subject  to 
treat  of  the  security  afforded  to  purchasers  of  property  in  Scotland 
by  oar  system  of  registration ;  and  while  paying  a  just  tribute  to  the 
acknowledged  excellence  of  that  system,  points  out  some  sources  of 
error  to  which  purchasers  are  liable.    He  says  : — 

Bat  many  grounds  of  challenge  may  exist  which  do  not  appear  in  these 
registers,  and  which  purchasers  may  have  no  means  of  becommg  acquainted 
▼ith ;  and  the  difBculty  remains,  are  or  are  not  these  latent  and  undiscoverable 
claims  to  be  available  against  them?  Without  attempting  to  enumerate  the 
varieties  of  these  claims,  I  may  mention,  as  examples^  that  if  the  title  of  the 
BeUer  or  of  any  of  his  predecessors  had  previously  been  judicially  rescinded  by 
a  degree  of  reduction :  or  if  it  had  been  revoked  by  the  person  from  whom  his 
title  was  derived  in  virtue  of  a  power  of  revocation  reserved  to  him  in  that  title 
—there  would  be  no  entry  of  the  proceeding  in  the  registers,  and  the  seller 
would  still  appear  as  the  ostensible,  altiioueh  he  woidd  not  be  the  real  owner. 
This  also  would  be  the  case  if  the  seller^s  tiUe  had  been  made  up  on  the  footing 
of  his  being  the  heir  of  a  preceding  proprietor,  while,  in  truth,  that  character 
belonged  to  a  different  person ;— or  if  the  preceding  owner  from  whom  the  pur- 
daser  obtained  his  title  had  been  disabled  by  menUd  incapacity  or  nonage  from 
making  the  convevance  which  is  the  seller*s  title.  In  these,  and  in  numerous 
other  cases,  a  purchaser,  while  in  ignorance  of  the  objections  to  the  seller*s  title, 
and  without  having  any  means  provided  to  him  of  acquiring  a  knowledge  of 
them,  may  have  made  his  purchase  and  paid  the  price,  and  may,  moreover, 
hare  expended  large  sums  in  erections  or  other  improvements  on  the  subjects ; 
and,  after  all  this,  the  party  to  whom  the  subject  truly  belonged,  but  whose 
daim  was  latent  and  unknown,  may  come  forward  and  challenge  his  title,  and 
insist  opon  his  relinquishing  his  possession.  Although  in  Scotland  some  of  those 
gtoands  of  challenge  which  are  called  personal  do  not  affect  honest  purchasers, 
yet  many  of  them,  which  are  called  real,  do  so.  It  is  a  most  important  and 
difficalt  question  in  jurisprudence,  whether  any  or  what  remedy  ought  to  be 
adopted  in  such  cases?  I  speak  upon  the  subject  with  much  diffidence ;  but 
u,  in  the  course  of  long  experience,  I  have  often  witnessed  and  sympathised 
vith  the  distress  created  by  the  existing  state  of  the  law,  and  remedies  have 
suggested  themselves  to  my  mind,  I  shall  mention  them,  crude  as  they  are,  in 
tbe  hope  that  they  may  be  sifted  and  criticised. 

These  suggestions,  which  we  shall  quote  ad  longum,  have  been  to 

some  extent,  though  not  entirely,  anticipated  in  the  Report  of  the 

fioyal  Commission  on  the  Land  Registers,  which  was  pi'esented  to 

Parliament  last  session. 

Ilie  fint  is,  that  our  existing  registers  might  be  made  more  extensively 
aTailable.  As  our  law  exposes  not  only  usurpers  of  the  right  of  property,  but 
^en  honest  purchasers  from  them,  to  the  risk  of  such  cMms  and  objections, 
^  i&terests  of  commerce  and  justice  to  purchasers  appear  to  require  that  these 
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should  be  pnbHBhed,  so  as  to  enable  third  parties,  "who  might  be  affeeted  hy 
them,  to  discover  their  existence.  Sach  a  publication  in  a  register  appointed 
for  the  purpose  would  in  effect  operate  as  inhibitions  do.  Indeed,  under  the 
existing  law,  the  remedy  of  inhibition,  as  already  mentioned,  is  available  in  sach 
a  case  if  it  proceed  on  an  action  instituted  for  the  purpose  of  renderiuff  the 
claim  or  objection  available.  The  Register  of  Inhibitions,  therefore,  might  he 
the  appropriate  one  for  publishing  such  claims  and  objections,  although  the 
notice  of  them  might  be  some  caveat  more  simple  and  less  expensive  than  formal 
inhibitions.  As  to  another  class  of  cases — ^viz.,  those  where  titles  which  are 
standing  in  the  Register  of  Sasines  have  been  judicially  rescinded,  some  ex- 
amples of  which  I  have  referred  to— -it  might  be  fitting  that  the  proceedings 
rescinding  these  titles  should  be  published  in  the  same  Register  of  Sasines. 

Secondly,  if  the  use  of  these  registers  were  to  be  thus  extended,  then  the 
principle,  which  is  already  in  operation  as  to  the  registration  of  infeftments, 
shoula  be  similarly  extended — ^that  is  to  say,  such  claims  or  objections,  if  not  so 
published,  should  be  of  no  effect  against  honest  purchasers  ignorant  of  them; 
because,  when  proper  means  are  afforded  to  the  parties  of  so  publicly  warning 
all  concerned  of  the  existence  of  claims  or  objections,  and  when,  by  their  failure 
to  avail  themselves  of  Uiese  means,  and  by  their  so  keeping  the  claims  latent, 
third  parties  are  ensnared  into  purchases,  the  loss  should  be  borne  by  the 
former,  not  by  the  latter.  But,  on  the  other  hand,  if  so  published,  these  claims 
or  objections,  if  they  be  well  founded,  should  be  effectual  against  purchasere, 
who  had  not  availed  themselves  of  the  means  so  provided  for  their  information 
and  protection. 

Thirdly,  to  guard  against  the  abuse  of  such  publications,  and  to  enable  the 
parties  asainst  whom  such  claims  and  objections  might  be  published,  to  ha?e 
them  judicially  disposed  of,  some  remedy  would  be  requisite;  and,  in  the 
practice  of  Scotland,  two  remedies  which  now  exist,  might  be  made  available. 
One  is  the  summary  application  to  the  Supreme  Court  to  recall  inhibition.  The 
other  is  an  action  by  wmch  the  claim  or  objection,  if  not  well  founded,  or  even 
if  not  defended  when  it  is  challenged,  is  rendered  ineffectual  against  the  partf 
challenging  it  and  his  successors.  It  is  denominated  an  action  of  reduction-im' 
probation.  By  means  of  it,  parties  making  such  claims  or  objections  are  com- 
pelled to  produce  judicially  the  writings  on  which  their  pretensions  are  founded, 
under  the  sanction,  that  if  they  fail  to  do  so,  these  writings  are  dealt  with  as 
forgeries  and  nuUities,  so  far  as  the  parties  suing  the  action  are  concerned.  It 
is  characteristic  of  that  action  that  such  a  decree,  even  although  pronounced  in 
absehce,  cannot  be  thereafter  reviewed.  This  rule  has  of  late  years  been  some- 
what relaxed  in  practice ;  but  this  should  not  be  the  case  when  a  purchase  is 
made  on  the  faith  of  the  decree.  If,  again,  the  writings  should  be  produced, 
the  merits  of  the  claims  are  judicially  tried  and  decided. 

And  fourthly,  the  period  of  time — the  lapse  of  which,  by  the  podtive  pre- 
scription, excludes  such  claims  and  objections,  and  indeed  chums  and  objections 
of  all  kinds,  against  rights  held  by  ostensibly  regular  titles — might  be  safely 
shortened.  That  prescription  was  established  in  the  year  1617,  simultaneously 
with  the  Register  of  Sasines ;  and  while  that  register  has  been  of  vast  benefit 
in  protecting  the  right  of  property  in  land  from  latent  objections,  the  prescrip- 
tion has  been  no  less  so  in  protecting  it  from  antiquated  ones.  The  import  of  the 
enactment  is,  that  when  a  person  and  his  predecessors  have  possessed  an  herit- 
able estate  peaceably  and  uninterruptedly  for  forty  years  in  virtue  of  a  regular 
title,  that  title  is  thereby  rendered  indefeasible  on  any  sround  whatever,  either 
by  the  Crown,  or  by  any  other  party.  This  law,  accordingly,  saves  purchasers 
from  the  necessity  of  procuring  searches  of  the  records  farther  back  than  for 
forty  years.  Now,  it  deserves  consideration  whether  that  period  ought  not  to 
be  shortened,  inquestiond  at  all  events  with  honest  purchasers  and  other  onerous 
transferees?  When  an  estate  is  offered  for  sale,  which  has  been  in  the  full  and 
peaceable  possession  of  the  seller  and  his  predecessors  without  interruption  from 
any  quarter  for  a  period  of,  let  us  say,  twenty  years — and  that,  too,  upon  a 
title,  or  series  of  titles,  which  on  their  face  are  unimpeachable-— do  not  the 
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ktamta  ol  eommerce  and  fur  dealing  require  tbat  a  purcbaaer  in  tmoh.  circum- 
itaooeB  fhould  be  protected  from  clums  or  objections,  which  during  all  that 
period  had  been  lulowed  to  lie  latent  and  unKnown?  I  believe  the  feeling 
geDOfmQy  prersils,  that  the  preecriptive  period  ought  to  be  shortened  to  the 
extoit  I  haTe  mentioned  at  least ;  and  many  think,  and  perhaps  with  reason, 
that  it  should  be  limited  to  ten  years.  But  even  although  this  suggestion 
sboold  be  adopted  to  any  extent,  to  the  efiPect  of  nrotecting  honest  purchasera, 
the  troe  owner  might  still  be  allowed  to  seek  inaemnification  from  the  seller 
viihin  the  present  prescriptive  period. 

Two  observations  occur  to  us  upon  these  suggestions.  First,  the 
proportion  that  parties  claiming  an  interest  adverse  to  that  of  the 
registered  proprietor  might  be  applied  with  great  facility  and 
accuracy  to  what  is  termed  the  'Search-Sheet'  system  of  registra* 
tion  in  the  Commissioners'  Beport,  and  which,  as  our  readers  are 
aware,  is  nothing  more  than  a  tabular  index  or  key  to  the  Register, 
in  which  the  titles  of  all  the  deeds  relative  to  one  estate  are  entered 
consecutively  in  the  form  of  a  ledger,  with  a  reference  to  the  volumes 
in  which  the  deeds  are  recorded  at  length.  The  entry  of  a  caveat 
in  the  Index  or  *  Search-Sheet'  would  effectually  apprise  an  intend- 
ing purchaser  of  the  existence  of  objections,  and  put  him  on  an 
inquiry.  The  other  observation  we  have  to  make  is,  that  the 
period  of  prescription  ought,  in  our  opinion,  to  be  twenty-five,  and 
not  twenty  years.  It  is  of  the  essence  of  pi*escription  to  exclude  all 
inquiry  into  the  validity  of  the  deed  with  which  series  of  titles  com- 
mences ;  and  a  period  of  prescription  shorter  than  the  legal  period 
of  minority  might,  in  exceptional  cases,  have  the  effect  of  depriving 
a  minor  heir  of  an  opportunity  of  vindicating  his  legal  rights ;  e.g.j 
in  the  case  of  a  remoter  heir  making  up  a  little  during  his  infancy 
and  afterwards  selling  to  a  bona  fide  purchaser. 

We  do  not  enter  upon  the  subject  of  the  comparison  instituted  by 
the  learned  author  between  our  system  of  registration  and  that  which 
has  recently  been  introduced,  though  only  with  partial  success,  into 
England  and  Ireland,  further  than  to  observe,  that  the  system  of  a 
preliminary  investigation  followed  by  a  judicial  declaration  of  title, 
although  doubtless  open  to  many  of  the  objections  urged  against  it, 
was  essential  to  the  successful  introduction  of  the  system  of  registra- 
tion of  titles  into  these  countries ;  because  no  one  would  have  taken 
the  trouble  to  register,  if  the  object  of  doing  so  was  merely  to  lay  the 
foundation  of  a  title  which  would  not  be  complete  until  the  elapse 
of  the  prescriptive  period  of  sixty  years.  With  us  there  is  no  neces- 
sity for  the  machinery  of  a  judicial  declaration  of  title,  because  the 
whole  landed  property  of  the  country  has  been  upon  the  Register 
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for  centuriesi  and  a  search  of  the  Register  for  forty  yoars  famishes 
a  ready  means!  of  ascertaining  whether  the  seller  has  a  good  title  to 
give ;  and  the  expense  of  a  search^  although  sometimes  high  in  pro- 
portion to  the  value  of  the  property,  is  greatly  less  than  the  expense 
of  a  judicial  investigation.  In  this  respect  we  are  in  advance  of 
our  neighbours,  and  the  expedients  to  which  they  have  resorted  to 
set  their  system  agoing  are  simply  inappropriate  to  the  more  matured 
condition  of  our  national  registry. 

We  conclude  this  notice  of  a  very  interesting  paper  with  an  ex- 
cerpt stating  the  nature  of  the  facilities  which  the  British  Govern- 
ment has  given  to  settlers  in  the  colonies  for  the  acquisition  of 
Crown  Lands,  merely  adding  the  expression  of  a  wish,  that  instead 
of  exacting  a  price  which  is  beyond  the  means  of  the  labouring 
class,  the  Government  would  encourage  emigration  by  free  grants 
upon  condition  of  residence  and  cultivation.  The  passage  is  as 
follows : — 

Until  modem  times  this  principle  was  perhaps  not  distinctly  understood. 
The  Grown  was  in  the  practice  of  making  gifts  of  large  districts ;  and  as,  in 
many  cases,  the  donees  could  command  neither  the  capital  nor  the  labour 
which  was  necessary  for  reclaiming  and  cultivating  them,  they  were  allowed  to 
remain  in  their  natural  waste  stat«.  But  about  thirty  years  ago  this  system 
was  changed.  Government  published  ordinances  entitling  any  of  the  subjects 
of  the  British  Grown,  whether  they  were  natural-bom  or  had  become  denizens, 
to  acquire  lands  in  any  of  these  districts  upon  conditions  which,  besides  being 
very  moderate,  were  intended  to  operate  for  behoof  of  themselves.  As  the  land 
could  not  be  reclaimed  and  made  available  to  the  owners,  and  through  them  for 
the  public  benefit,  without  capital  and  labour  being  simultaneously  employed 
upon  them,  and  without  roads  and  other  public  works  being  formed,  there  was 
desiderated  some  plan  b^  which  all  these  objects  might  be  effected.  A  series  of 
ordinances  accordingly  issued  for  that  purpose  from  the  Golonial  Office — par- 
ticularly in  the  year  1881  and  two  following  years — the  import  of  which,  speak- 
ing of  course  very  generally,  was  that  all  these  lands  should  be  sold  to  British 
subjects,  as  a  demand  should  arise  for  them,  by  public  roup  or  private  bargain, 
according  to  circumstances,  on  two  conditions.  One  of  these  was,  that  the  knds 
should  be  offered  at  upset  prices  (not  rents,  be  it  observed,  but  prices)  ranging 
from  about  half-a-crown  upwards,  but  seldom  reaching  a  sovereign  per  acre. 
The  other  condition  was,  that  the  purchasers  should,  within  certain  prescribe 
periods,  have  certain  proportions  of  the  lands  cleared  and  under  cultivation, 
under  the  penalty  of  forfeiting  th0ir  rights.  Then  the  money  prices  so  to  be 
obtained  were  not  to  come  into  the  Exchequer  as  part  of  the  ways  and  means 
of  the  mother  country,  but  were  to  be  employed  partly  in  public  works  in  the 
colony  itself,  and  partly  in  assisting  labourers  to  emigrate,  so  as  to  supply  the 
labour  market.  These  labourers,  again,  in  consequence  of  the  high  wages  they 
receive,  are  enabled  in  a  short  time,  if  they  be  duly  industrious  and  parsimoni- 
ous, to  pass  into  the  class  of  landowners.  And,  by  their  purchases,  they,  in 
their  turn,  add  to  the  fund  for  supplying  the  labour  market,  and  making  public 
works.  Under  the  system  so  established,  emigration  to  those  colonies,  pur- 
chases of  land  there,  the  accumulation  of  wealth,  and  the  general  prosperity 
of  the  colonies,  have  taken  place  at  a  rapid  rate  and  to  an  immense  extent. 
This  process  is  steadily  advancing ;  and  its  effects  as  to  the  future  history  of  our 
race  will  probably  be  stupendous.    Although  the  lands  already  purchased  are  of 
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aunaom  extent,  BtiD,  m  I  have  Aown  you,  then  bear  but  a  gmall  proportion 
to  the  priotkaJly  boandleBB  tracte  which  remain  nn^enated,  and  are  waiting 
to  be  appropriated  by  any  of  Her  Majesty's  subjects  who  may  dioose  to  acquire 
tliem  oa  conditiong  such  as  those  to  wfaicsh  I  haye  refened. 


ANCIENT  AND  MODERN  PLEADING  0ONT»ASTED. 
Ths  term  ground  of  action,  though  employed  every  day  in  our  legal 
uj^ments,  is  one  wbieh  we  do  not  find  strictly  defined  in  our  instita- 
tiooal  treatises.   And  yet,  we  believe,  there  are  few  legal  terms  whiek 
possess  a  more  definite  signification,  or  are  more  capable  of  having 
their  signification  distinctly  ascertained  and  marked  oat.    It  is  per- 
haps the  one  phrase  applicable  to  our  present  system  of  pleading 
which  possesses  snch  a  definite  character;  and  therefore,  in  the  view 
of  a  possible  redaction  of  oar  sy^m  of  pleading  to  more  scientific 
piecisiony  such  a  phrase  becomes  of  incalculable  value.    It  will  be 
the  object  of  the  following  paper  to  illustrate  this  signification,  and 
to  maik  its  application  to  the  systems  of  legal  procedure  which  pos* 
sesi  the  greatest  interest  for  us, — ^namely,  the  ancient  Roman,  the 
English,  and  our  own.    The  ancient  Soman  procedure,  so  far  as  we 
can  trace  it,  possesses  an  interest  for  us  on  two  grounds :  historically, 
inasmuch  as  the  system  of  which  it  formed  a  part  has  contributed 
in  a  large  measure  to  the  shaping  of  all  modem  legal  institutions ; 
ind  intrinsically,  inasmuch  as  that  system  was  founded  on  the 
widest  experience,  and  shaped  by  the  best  trained  legal  intellects 
that  the  world  has  known.    The  English  procedure  possesses* for  us 
the  double  interest,  that  its  courts  and  ours  derive  their  authority 
(bm  a  common  sovereign ;  and  that,  with  far  larger  experience  and 
more  extensive  business  than  ours,  they  have  found  the  means  of 
transacting  that  business  with  more  despatch  and  satisfaction  to  the 
pnblic.    As,  however,  so  much  attention  has  been  directed  of  late 
in  this  Journal  to  the  English  system  of  pleading,  we  shall  rather 
aasnme  that  our  readers  are  fomiliar  with  its  leading  characteristics, 
than  attempt  to  describe  them  at  length.     Without  further  preface 
npon  the  merits  of  the  difierent  systems,  let  us  indicate  at  once  the 
nse  we  mean  to  make  of  them  here.     We  find  in  each  of  the  three 
lystems,  a  stage  in  which  the  ground  of  action  foils  to  be  stated 
hy  itself  and  apart  firom  all  extraneous  matter,  although  the  mode 
of  statement  slightly  varies  in  each  of  them.    Such  is  the  iaeue  in 
oor  own  system  as  well  as  in  the  English ;  the  one  being  framed 
with  the  assistance  of  the  coort,  and  the  other  directly  placed  oil 
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record  by  the  parties.  The  corresponding  process  in  Roman  pro- 
cedure we  shall  presently  describe  more  at  length.  Having  identiBed 
these  steps  of  procedure  and  denoted  their  common  object,  we  obtain 
a  clearer  conception  of  that  common  object  than  we  could  have  bv 
the  contemplation  of  one  system  alone.  Above  all,  we  shall  be  thus 
enabled  to  import  into  the  less  precise  system — namely,  our  own- 
something  of  the  accuracy  of  thought  and  language  obtained  in 
those  systems  which  have  been  elaborated  by  a  wider  experience  and 
more  pressing  exigencies  of  accumulating  business. 

It  is  acutely  observed  by  Mr  Austin,  that  the  right  to  actioriy  by 
which  phrase  the  word  ^ actio'  in  the  Roman  law  may  nearly  be 
translated,  is  always  a  right  founded  on  delict  in  the  widest  sense  of 
the  word.  That  is,  the  right  to  action  implies  a  torong  or  an  infringe- 
tnent  of  a  rt^i^  committed  or  threatened.  No  court  of  justice,  he 
remarks,  will  entertain  an  action  without  the  suggestion  of  a  wrong. 
To  this  principle,  the  m  mndicatio  of  the  Roman  law,  and  the 
declaratory  actions  in  ours,  are  no  exception.  Although  in  form 
their  conclusion  is  the  assertion  of  a  real  right, — ^that  is,  a  right  avail- 
ing against  persons  in  general^ — ^yet  the  action  is  brought  against  a 
determinate  person  or  persons  who  are  in  the  course  of  infringing  it, 
or  are  presumed  to  threaten  its  infringement ;  and  the  judgment  can 
only  constitute  a  rea  judicata  with  regard  to  the  determinate  person 
or  persons  against  whom  the  action  is  so  brought.  The  wrong  or 
infringement  of  right  actual  or  threatened,  which  thus  gives  a  right 
of  action,  is  what  we  call  the  ground  of  action.  It  follows  that  every 
ground  of  action  is  capable  of  statement  in  a  single  and  distinct 
proposition.  And  this  is  true,  although  out  of  the  same  act  or  cir- 
cumstance several  grounds  of  action  should  arise. 

For  instance,  if  A  walk  over  B's  farm  with  a  dog  which  worries 
B's  sheep,  he  is  liable  to  an  action  both  for  the  trespass  and  in  re« 
paration  for  the  damage.  And  each  of  the  wrongs  thus  committed 
is  a  separate  ground  of  action,  and  is  capable  of  statement  in  a  dis- 
tinct proposition.  Supposing  A  to  be  in  pursuit  of  game,  the  right 
to  which  is  reserved  by  C,  the  proprietor,  he  would  be  further  liable 
in  an  action  at  C*s  instance.  And  the  iniringement  of  C's  right 
would  be  capable  of  statement  in  a  third  distinct  proposition.  But 
he  would  be  still  further  liable  to  a  prosecution  under  the  Poaching 
Act  at  the  instance  of  the  Procurator-Fiscal ;  and  his  infringement 
of  the  rights  constituted  by  that  statutory  enactment  would  consti- 
tute a  fqurth  and  distinct  ground  of  action. 
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We  shall  now  attempt  a  short  sketch  of  the  method  by  which,  m 
the  Soman  procedore,  the  grounds  of  action  were  laid  judicially 
nnder  the  cognizance  of  the  tribunals.  In  their  earlier  procedure, 
the  grounds  of  action  admitted  by  law  were  extremely  limited. 
They  were  defined  by  the  XII.  tableSy  or  by  other  statutory  enact* 
ments,  and  were  as  precise  and  inelastic  as  the  provisions  of  the 
English  criminal  law.  The  procedure  now  referred  to  was  desig- 
nated by  the  term  legis  actionesj  whether  because  the  right  to  action 
was  given  out  by  statute  (legibus),  in  contradistinction  to  the  actions 
allowed  at  a  later  period  by  the  Prsetoi^s  edict,  or  because  the 
ground  of  action  required  to  be  expressed  in  the  very  words  of 
the  statute.^  A  notable  instance  is  given  by  Gains  of  the  precise 
technicality  of  these  old  proceedings.  A  person  who  brought  his 
action  for  his  vines  being  cut  down,  lost  his  suit  because  he  should 
have  used  the  word  trees  instead  of  vines,  that  being  the  expres- 
sion of  the  law  of  the  XII.  tables  by  which  the  action  was  made 
competent. 

The  kffis  aciionesy  however,  having  grown  into  disfavour  on 
accoant  of  their  too  great  subtlety,  were  abolished,  and  it  was  made 
competent  to  proceed  by  concepta  verba  (words  conceived  to  meet 
the  nature  of  the  case),  that  is,  as  they  afterwards  came  to  be  called 
hy  formula*  In  the  coiurse  of  time,  too,  the  grounds  of  action  com- 
petent were  multiplied  by  the  Praetoi^s  edict,  which  allowed  an 
action  in  many  cases  not  provided  for  by  statute,  so  that  a  system 
of  procedure  was  provided  elastic  enough  to  meet  every  possible 
case.  The  application  of  the  word  formulcB  to  the  proceeding  first 
introduced  under  the  name  of  coneq>ta  verboy  marks  a  change  not 
perhaps  uncommon  in  the  history  of  legal  forms.  That  which,  when 
introduced  as  a  new  process,  taxes  the  invention  to  adapt  it  to 
various  cases,  assumes,  as  precedents  multiply,  a  stereotyped  form, 
the  caution  and  indolence  natural  to  practitioners  (as  to  other  human 
beings)  choosing  rather  to  copy  a  style  than  to  exert  the  intellect. 
It  was  not,  however,  destined  that  the  burden  should  remain  upon 
the  wits  of  litigants  to  frame  their  records  without  assistance  from 
^  authoritative  guide.  The  album  of  the  Frsetor  was  a  style-book 
published  under  legislative  authority,  and  contained  formulce  ex- 
pressed according  to  every  variety  of  ground  of  action  upon  which 
private  litigants  might  model  their  pleadings  (Cic.  pro  Q.  Kos. 
Com.  c  8).  And  in  the  tune  of  Cicero  this  public  style-book  was 
1  Gains,  IT.  11.  *  Gains,  iv.  36. 
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80  complete,  as  to  forniih  an  afgdment  that  the  litigant  was  without 
excuse  who  laid  his  action  improperly. 

The  step  of  pleadmg  by  which  the  pursuer  formallj  announced 
bis  ground  of  action  was  called  the  intenUo}  This  was  very  nearly 
equivalent  to  the  declaration  in  English  pleadings  only  it  appears  to  j 
have  been  still  more  concise  and  simple.  The  intentio  was  subse- 
quently embodied  in  the  farmuloj  or  record,  upon  which  the  cause 
was  tried  by  the  judex  or  arbiter^  as  the  case  might  be.  And  from  | 
the  numerous  examples  we  have  of  styles  of  formula^  we  are  en* 
abled  to  see  exactly  what  was  the  nature  of  the  intentio.  And  here 
^e  may  observe,  that  there  is  not  the  slightest  trace  in  the  Boman 
procedure  of  any  detailed  statement  of  facts  appearing  upon  the 
pleadings  or  upon  the  record.  And  there  is  no  trace  that,  after 
litis-contestation,  the  question  between  two  litigants,  whether  as  the 
subject  of  the  immediate  trial,  or  of  the  plea  of  rei  judicata  after- 
wards, was  limited  or  defined  by  anything  except  by  the  terms  of 
the  formula.  If  this  be  the  case  in  the  procedure  of  that  jurispru- 
dence on  which  a  great  part  of  our  own  law  of  evidence,  and  the 
entire  conception  of  the  plea  of  res  judicata^  is  founded,  it  furnishes 
a  strong  argument  against  those  who  pretend  that  the  detailed 
statement  of  facts,  prevalent  in  our  own  form  of  pleading,  is  neces- 
sary to  secure  due  notice  of  the  facts  to  be  proved,  and  to  preserve 
a  record  of  the  question  decided  by  the  judgment  in  the  cause. 

The  intentio  was  simply  tf  statement  of  the  ground  of  action.    It 

was  a  single  proposition  containing  the  statement  of  a  fact,  and  in- 

Tolving  a  legal  consequence.    Of  its  precise  terms  we  can  speak 

more  distinctly,  when  w*e  come  to  examine  the  formula  in  which  it 

was  embodied.     It  remains  to  indicate  the  nature  of  the  other 

pleadings,  which  were  all  finally  embodied  in  the  same  formula. 

^  The  steps  in  a  civil  action  previous  to  the  final  adjustment  of  ih^  formula 
or  record  upon  which  the  cause  went  to  the  judex  or  arbiter^  appear  to  have 
been  the  following : — ^Af ter  the  in  Jus  vocatio  or  citation,  and  the  reus  or  de- 
fender havinff  become  bound  over  (yadatus)  to  appear,  there  follows  the  ediiio 
acHonis,  by  iiniich  the  actor  gives  notice  of  the  form  of  action  by  which  he  means 
to  proceed.  This  he  might  do  either  orally  or  by  writiog,  contained  in  a 
Kbellum^  and  given  to  his  adversary.  But  it  was  even  sufficient  to  point  out  to 
him  on  the  Pr»tor*8  album  the  form  of  action  on  which  he  meant  to  rely.  The 
next  step  was  the  postulatio  actionis^  a  petition  to  the  Prsetor,  which  must  have 
been  very  similar  to  the  bills  in  our  old  practice,  praying  for  the  granting  of 
signet  letters.  If  the  Praetor  granted  the  action  {dabat  actionem)  on  the  third 
day,  both  parties  were  summoned  by  the  Prsetor ;  and  the  cause  being  called 
in  due  course  on  the  roll,  the  actor^  in  answer  to  the  solemn  interrogation  of 
his  vadatus^  *Quid  ais?'  announced  his  intentio^  e.g.,  ^Aio  te  tnihi  vxercedemy  de 
qucL  inter  nos  conveniat^  obpolita  tua  vestimenta  dare  oportere.^ — (Car.  Sigooii^s 
.  de  judiciis,  Lib.  i.  c.  18,  19,  20,  21.) 
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The  reus  either  denied  the  intentioj  ot  replied  to  it  by  an  excepHo 
(ant  infidabator,  ant  excipiebat).  The  exception  was  a  defence 
arising  from  a  substantial  ground,  sufficient  to  avoid  a  condemna- 
tioD^  although  the  ground  of  action  was  well  founded  both  in  fact 
and  in  law.  Many  grounds  of  exception  were  laid  down  expressly 
and  generally  in  the  PrsBtor^s  edict ;  in  other  cases  an  exception 
was  adapted  by  him  to  the  specialties  of  the  case^  upon  hearing  the 
&cts.^  The  exception  is  expressed  negatively,  and  in  a  form  to 
meet  the  intentio  of  the  actor,  and  capable  of  being  embodied  in 
the  same  formula.  Thus,  if  the  defence  be  an  agreement  that 
action  should  not  be  brought  for  payment,  the  exception  will  run 
thus:  Si  inter  Avium  Agerium  et  Numerium  Negidium  non  oon^ 
venitj  ne  ea  peetmia  peteretur» 

It  might  be  impossible  to  traverse  the  eaceptio  directly  either 
in  fiict  or  in  law,  and  yet  there  may  be  independent  grounds  why 
the  sustaining  of  the  defence  should  be  inequitable  to  the  actor. 
In  such  a  case  he  is  allowed  to  answer  the  eaceptio  by  a  repli- 
eatio  so  called,  ^quia  per  earn  replicatur  atque  resolvitur  jtia  except 
t»mu!  (Gaius,  iv.  126.)  There  might  be  likewise  an  answer 
to  the  replication  in  which  case  such  answer  was  called  duplication 
which  again  might  be  followed  by  a  triplieaiio;  and  an  unusual 
onnplication  of  circumstances  has  been  known  to  carry  the  process 
eTen  further  than  this. 

The  pleadings,  when  completed,  were  embodied  in  the  formula 
under  which  the  case  was  finally  tried,  and  judgment  pronounced 
bj  Hi^  judex  or  arbiter j  as  tlie  case  might  be, — an  official  who  may 
be  roughly  described  as  similar  to  a  Lord  Ordinary  trying  an  issue 
without  a  jury.  The  formula  demands  our  attention  as  the  all- 
important  point  in  Roman  procedure.  In  it  were  comprised,  to  use 
the  language  of  our  own  law,  at  once  the  issue,  the  conclusions  of 
the  summons,  and  everything  else  in  the  record,  which  has  any 
real  bearing  on  the  judgment  to  be  pronounced.  There  were  four 
parts  belonging  to  the  formula^  though  it  was  not  necessary  that 
every  formula  should  contain  them  all.  There  were,  1st,  The  de- 
monstratio ;  2d,  the  intentio ;  3d,  the  adjudicatio ;  and  4th,  the  con- 
demnatio. 

1.  The  Demoneiratio  points  out  the  subject  upon  which  the  action 

/  Gains,  iv.  118.  Exceptiones  autem  alias  in  edicto  PrsBtof  habet  propositas, 
tlitt  causA  oognitd  acoommodat :  quie  omnes  vel  ex  legibus,  vel  ex  his  quae 
^  Yicem  optiDent,  subBtantiam  capiunt,  vel  ex  jurisdictione  Prsetoris  prodite 

«mt. 
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arises,  and  is  as  follows:  Quod  Aulua  A  genus  Numeric  Neffidio 
hominem  vendidit;  or  thus:  Quod  Aulus  Agerius  (aput)  Nume- 
Hum  Negidium  Hominem  deposuit. 

2.  The  Intentioy  when  the  word  is  used  to  denote  a  constituent 
part  o{  the  formukiy  contains  the  complaint  of  the  actors  and  com- 
prisesy  as  we  should  saj,  both  his  ground  of  action  and  the  con- 
clusion of  his  summons.  It  runs  thus :  Si  paret  Numerium  Ne- 
gidium Aulo  Agerio  sesteriium  X  mUlia  dare  oportere;  or  thus: 
Quidquid  paret  Numerium  Negidium  Aulo  Agerio  darefacere  (opor- 
tere) ;  or  thus :  Si  paret  hominem  ex  jure  Qairitium  Auli  Agerii 
esse. 

3.  The  Adjudicatio  is  that  part  of  the  formula  which  remits  to 
the  judex  to  adjudicate  the  subject  to  one  of  the  litigants ;  such  as 
in  the  action  between  co-heirs  (familiae  erciscundse),  or  between  co- 
partners (communi  dividendo),  or  between  proprietors  of  adjoining 
lands  (finium  regundorum),  and  runs  thus:  Quantum^ Adjvdicari 
oportety  judex  Titio  adjudicato* 

4.  The  Condemnatio  is  that  part  of  the  formula  by  which  power 
is  given  to  the  judex  to  condemn  (or  decern)  or  to  absolve  (t.«.,  as- 
soilzie) [ea  pars  formulae  qu&  judici  condemnandi  absolvendive  potes- 
tas  permittitur],  and  may  run  thus :  Judex  Numerium  Negidium 
Aulo  Agerio  sestertium  X  millia  condemna,  si  non  paret,  absolve; 
or  thus :  Judex  Numerium  Negidium  Aulo  Agerio  duntaxat  X  millia 
condemna,  si  non  paret^  absolvito.  It  will  thus  be  seen,  that  the 
formula  was  more  than  an  issue,  just  as  the  powers  of  the  judex 
were  much  wider  than  that  of  our  jury,  and  that  the  remit  to  the 
judex  contained  the  power  not  only  to  find  upon  the  facts  and  to 
assess  damages,  but,  as  we  should  say,  to  decern  in  terms  of  the 
conclusions  of  the  summons,  or  to  assoilzie,  as  the  case  might  be. 

One  important  distinction  with  regard  to  the  form  of  the  intentio 
contained  in  the  formula,  remains  to  be  noticed  before  we  pass  on 
to  any  practical  application  of  the  system  we  are  examining.  For- 
mulae were  distinguished  according  to  whether  they  were  in  jus 
concepts  or  in  factum  conceptOB.  The  intentio  in  the  former  involved 
a  legal  consequence  along  with  the  matter  of  fact,  and  this  formula 
appears  to  have  been  employed  in  those  cases  where  the  legal  con- 
sequence followed  by  the  direct  operation  of  the  civil  law.  Such 
was  the  case  in  real  actions,  quibus  intendimue  nostrum  esse  ali- 
quid  ex  jure  Quiritium ;  in  personal  actions  grounded  on  the  civil 
law,  quibus  intendimus  nobis  dare  oportere ;  or,  pro  fare  damnum 
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ieeiien  oportere.  In  the  formuIsB  in  factum  concepte,  the  intentio 
confined  itself  to  the  statement  of  a  fact ;  and  this  appears  to  have 
been  employed  in  the  class  of  actions  where  a  remedy  was  promised 
by  the  Praetor's  edict,  in  the  case  of  certain  species  facti  there  set 
down.  In  this  case  it  was  sufficient  in  the  intentio  to  libel  the  fact 
in  terms  of  the  edict,  and  the  condemnatio  gave  power  to  the  judex 
to  condemn  or  acquit,  according  as  he  found  the  fact  proved.  For 
instance,  the  following  are  examples  of  formulad  in  jus  conceptce: — 
Judex  esto :  si  paret^  fundum  Capenatem^  ds  quo  Servilius  agit  cum 
CaUdoj  Servilii  esse  ex  jure  Quiritiumy  neque  is  ServUio  a  Catulo  re- 
stituatury  turn  Catulum  damnaio ;  or  thus :  Judex  esto :  Quod  Aulus 
Agmus  Numerio  Negidio  hominem  vendidit;  si  paret  Numerium 
Negidium  Aulo  Agerio  sestertium  X  millia  dare  operterCy  etc,;  or 
this:  Si  paret  (ope)  consiliavi  Dionis  Servii  filio  furtum  factum  esse 
paterce  (xurecsj  quam  ob  rem^  pro  fare  damnum  Dionem  Servium  de- 
ciders  oporterey  etc.  The  following  is  a  formula  in  factum  concepta : 
—Recuperatores  sunto ;  si  paret  ilium  Patronum  ab  illo  liberto  contra 
edictum  illius  Ptcetoris  in  jus  vocatum  essSy  Recuperatores  ilium 
Kberttan  iUi  patrono  sestertium  X  millia  condemnanto ;  si  non  parety 
ahiolmmio.  There  were  cases  in  which  the  formula  might  be  drawn 
in  either  way;  for  instance,  in  actions  upon  the  contracts  of  deposite 
or  commodate.  For  instance,  the  formula:  Judex  esto;  quod  Aulus 
Agerius  aput  Numerium  Negidium  mensam  argenteam  deposuity  qua 
de  re  agitury  quidquid  ob  eam  rem  Numerium  Negidium  Aulo  Agerio 
dare  facers  oportet  ex  fide  bond  ejusy  id  judex  Numerium  Negidium 
Aido  Agerio  condemnato ;  si  non  parety  absolvitOy  is  one  in  jus  con-- 
eepta.  On  the  other  hand,  the  following  is  in  factum  concepta: 
Judex  esto;  si  parety  Aulum  Agerium  aput  Numerium  Negidium 
mensam  argenteam  deposuisssy  eamque  dolo  malo  Numerii  Negidii 
Auto  Agerio  redditam  non  essey  quanti  ea  res  erity  tantam  pecuniam 
jvdex  Numerium  Negidium  Aulo  Agerio  condemnato;  si  non  parety 
absolvito* 

The  analogy  between  the  principles  of  pleading  in  the  Boman 
law  and  those  of  the  modem  English  practice,  is  too  striking  to  have 
been  overlooked  by  the  few  writers  on  English  law  who  have  had 
their  attention  turned  to  the  Roman  forms.  This  subject  will  be 
found  discussed  in  the  opening  chapter  of  Starkie's  Law  of  Evi- 
dence, and  in  the  article  ^  Actio,'  in  Smith's  Dictionary  of  Anti- 
quities. On  a  superficial  glance,  the  resemblance  is  only  too  apt  to 
be  exaggerated ;  and  before  drawing  our  own  practical  conclusions, 
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we  shall  try  to  avoid  this  danger  by  pointing  out  the  main  distinc- 
tion between  the  principles  of  pleading  in  the  Roman  and  in  the 
modem  English  system.    At  first  sight  the  intentio  of  the  actioni 
followed  by  the  choice  given  to  the  retiSj  injiciari  out  exeipere,  has 
a  striking  resemblance  to  the  English  declarationi  followed  by  the 
choice  between  joining  issae  and  a  plea  of  confession  and  avoidance; 
and  we  believoi  especially  in  the  case  of  actions  in  factum  concepts, 
the  two  processes  must  have  led  to  a  very  similar  oondnct  of  the 
cause.    The  principle,  howevery  upon  which  the  exceptio  was  held 
to  answer  to  the  intentlo,  was  not  that  of  confession  and  avoidance. 
It  would  rather  be  analogous  in  English  terminology  to  admitting 
the  claim  at  law,  but  finding  a  defence  to  it  in  equity.    Not  that  the 
relation  between  the  exceptio  and  the  intentio  is  in  the  least  degree 
equivalent  to  that  between  equity  and  law  as  administered  by  the 
English  courts.    It  is  practically  much  more  similar  to  the  relation 
of  the  plea  to  the  declaration.    But  to  understand  the  principle  of 
it,  we  must  recur,  in  the  history  of  the  Roman  law,  to  the  relation 
between  the  legislation  of  the  Praetor  and  the  old  civil  law  of  Rome. 
The  process  by  which  the  strict  civil  law  was  modified  by  the  legis- 
lation of  the  Praetor,  has  been  so  well  and  often  described  by  recent 
authors,  that  it  need  not  be  dwelt  on  here.    The  meaning  of  the 
term  aquitasj  as  applied  by  the  classical  jurists  to  this  legislation, 
must  be  also  assumed  as  familiar.    The  exceptio  then,  in  its  original 
sense,  was  a  defence  allowed  by  the  edict  of  the  Praetor  to  a  claim 
which  was,  by  the  strict  civil  law,  unexceptionable ;  or  it  is  a  de* 
fence  allowed,  in  the  language  of  Gaius,  ^  where  one  is  bound  by  the 
civil  law,  but  it  would  be  inequitable  that  he  should  be  condemned 
in  judgment.    For  instance,  if  I  have  stipulated  for  repayment  of  a 
sum  of  money  from  you,  as  if  about  to  pay  it  over  to  you  in  loan, 
but  have  not  paid  it  ove^,  it  is  certain  that  I  have  a  good  action 
against  you  for  the  money,  for  you  are  legally  bound  to  pay  it  ac- 
cording to  the  stipulation;  but  because  it  is  inequitable  (quia  iniguum 
est)  that  you  should  be  condemned  on  that  ground  (eo  nomine),  it  is 
held  that  you  ought  to  be  defended  by  the  exception  o{  dolus  malut 
(placet  par  exceptionem  doli  mali  te  defendi  debere).' .  The  prin- 
ciple, then,  on  which  the  ^exceptio  is  held  to  afford  an  answer  to 
the  intentio,  is  modelled  upon  the  way  in  which  the  Praetor^s  edict 
modified  the  cjvil  law ;  and  could  we  reconstruct  a  set  of  forms  of 
pleading  employed  in  the  Roman  law,  the  basis  of  its  several  cate- 
gories would  be  historically  grounded  in  the  relation  of  these  con- 
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fficung  systems,  although  it  does  not  follow  that  every  intentio  and 
esceptio  belong  respectively  to  the  civil  and  Praetorian  law.  The 
principle  was  extended  by  a  very  simple  analogy.  ^  Interdnm  evenit 
ut  exceptio,  quae  prim&  facie  justa  vldeatur,  inique  noceat  actori ; 
qood  cam  accidat,  aM  adjectione  opus  est  adjuvandi  actons  gratia ; 
quae  adjectio  replicatio  vocatur.'  Thus  the  principle  is  extended  to 
a  reply  against  the  exception  itself,  where  its  strict  application  would 
be  inequitable.  The  principle  will  of  course  apply  a  fortiori  to  the 
case  of  an  intentio,  which  itself  arises  from  the  PraBtorian  edict,  but 
vhich  admits  of  an  equitable  defence.  In  short,  the  conception  of 
fquitj/y  which  originally  belongs  to  the  Praetorian  legislation  as  con- 
trasted with  the  civil  law,  has  received  an  extended  interpretation, 
which,  taken  in  connection  with  the  actual  history  and  state  of  the  law, 
is  not  wanting  in  definiteness  and  precision,  but  whose  complete  defi- 
nition and  comprehension  would  involve  a  restoration  of  the  entire 
categories  of  actions,  exceptions,  replications,  etc.,  with  which  Roman 
practitioners  were  actually  conversant.  A  restoration  such  as  we  are 
now  hinting  at  would  be  a  task  not  so  impracticable  as  at  first  sight 
appears,  though  it  is  one  not  likely  to  be  undertaken  or  achieved 
at  the  present  day.  The  form  which  legal  principles  assume  in  the 
M-rltingsof  the  great  Roman  jurists,  is  seldom  without  relation  to  the 
form  in  which  they  might  be  expressed  when  embodied  in  an  in- 
tentio or  an  exceptio ;  and  to  this  cause  perhaps  is  due  some  of  that 
extreme  precision  and  conciseness  with  which  in  their  writings  we 
find  legal  principles  expressed.  Were  the  subject  approached  by  a 
person  who,  to  the  industry  of  the  old  commentators,  combined  a 
practical  acquaintance  with  the  working  of  modem  legal  processes, 
the  reconstruction  of  Roman  styles  of  pleading  from  the  other  mate* 
rials  of  the  Corpus  Juris  would  be  by  no  means  a  visionary  scheme. 
Such  a  work,  if  achieved,  would  form  a  key  to  the  comprehension 
of  their  law  as  a  practical  system  far  better  than  any  we  possess  at 
present 

Bat  without  proposing  to  ourselves  so  large  a  task,  let  us  see 
whether  some  practical  lessons  may  not  be  gathered  from  the  style 
of  the  Roman  pleading,  that  will  lead  us  towards  the  mark  we  have 
already  indicated.  Every  pleading  in  Roman  law  stated  in  a  single 
and  diitinet  proposition  a  ground  of  action  or  a  ground  of  defence. 
There  were  certain  well-known  legal  conclusions,  which  might  be 
embodied  in  the  same  proposition,  along  with  the  facts  forming  the 
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130      ANCIENT  AND  MODEBN  PLEADING  CONTBASTED. 

groand  of  action.  This  was  the  case  where  the  formula  was  in  jus 
concepta.  When  the  legal'  conclusion  did  not  belong  to  one  of 
those  well-known  classes^  the  ground  of  action  was  stated  by  itself 
as  a  simple  proposition  in  fact.  This  was  the  case  when  the  formula 
was  in  factum  concepta.  Now,  had  the  phrase  ground  of  action 
been  known  to  the  Hbman  law,  in  the  sense  in  which  we  have  just 
used  it,  it  would  have  been  a  phrase  perfectly  without  ambiguity. 
Every  clause  of  the  PrsBtor's  edict  would  combine  to  define  it; 
every  principle  laid  down  by  the  institutional  writers  would  give 
point  to  it;  every  oration  of.Oicero  would  assist  in  clearing  our 
conc^tion  of  it.  llA^ery  sentence  of  these  authorities  was  no  less  a 
lesson  in  pleading  than  in  the  principles  of  law.  Why  ?  Because 
the  grounds  of  action  or  defence  employed  in  a  pleading,  and  the 
principles  of  law  pervading  the  corpus  juris,  derive  their  form 
identically  from  the  same  main  source — the  Edict  of  the  Pnetor. 
A  similar  harmony  between  the  forms  of  pleading,  and  of  the  prin- 
ciples laid  down  in  text-books  and  decisions,  may,  though  to  > 
less  perfect  degree,  be  observed  in  the  law  of  England.  Why? 
Because  the  question  is  by  the  pleaders  themselves  brought  to  a 
point  which  no  obtuseness  on  the  part  of  the  bench  could  entirely 
round  off.  Much  of  the  diffuseness  of  our  own  reported  decisions 
of  late  years  arises  from  the  utter  want  of  precision  in  the  papers 
before  the  Court.  It  is  only  because  some  of  our  judges  possess  a 
rare  faculty  of  divining  the  point  at  issuer  that  the  decisions  often 
possess  a  clearness  which  is  wanting  in  the  record. 

The  question  then  remains.  Are  there  in  our  own  law  su£Bcient 
materials  for  defining  what  we  mean  by  the  grounds  of  an  action 
or  of  a  defence,  and  for  the  institution  of  a  method  of  pleading  in 
which  they  shall  be  stated  with  clearness  and  precision,  and  in 
harmony  with  the  principles  of  our  law.  We  are  incUned  to  think 
that  there  are  such  materials,  and  that  they  are  to  be  found  in  the 
form  of  legal  principles,  as  laid  down  by  our  institutional  writers, 
in  the  forms  of  issues,  which,  in  conformity  with  those  principles, 
have  been  elaborated  with  the  aid  of  the  Court  by  the  practice  of 
nearly  fifly  years ;  and  in  the  conception  of  the  term  grounds  of 
action,  as  now  understood  by  our  best  and  most  practised  lawyers. 
To  inagurate  a  scientific  and  accurate  system  of  pleading,  there  is 
only  wanted  a  connecting  link  between  the  clear  and  well-defined 
principles  of  our  law,  and  the  forms  of  our  practice.  This  might  be 
supplied  by  a  carefully  prepared  schedule,  having  the  authority  of 


ON  THE  CODIFICATION  OF  MEBCANTILE  LAW.  131 

the  Legislature,  which  might  afford  a  model  for  our  pleadings  as 
completelj  and  as  successfully  as  the  schedule  to  the  Common  Law 
Procedure  Act  in  England ;  and  might,  if  framed  with  sufficient 
skill,  bear  to  both  our  legal  principles  and  forms  of  pleading  a 
relation  similar  to  that  which  was  held  by  the  Praetor's  edict  in 
the  Roman  law.  The  materials  available  for  the  preparation  of 
such  a  schedule  are  those  which  we  have  just  indicated. 

We  have  lately  heard  it  observed  by  the  highest  authority  of 
oar  bench,  that  counsel  appear  to  be  careless  in  the  framing  of  issues, 
perhaps  thinking  that  they  do  not  require  much  trouble  because 
they  are  short.  We  are  rather  inclined  to  think  that  the  careless- 
ness arises,  just  as  the  looseness  of  our  records  themselves,  from  the 
fact  that  no  important  consequences  attach  to  such  carelessness.  If 
practitioners  were  obliged  to  embody  in  a  single  proposition  their 
condescendence,  their  Issue,  and  their  record,  we  feel  sure  that  the 
profession  would  not  be  found  wanting  in  the  skill  and  care  adequate 
to  that  requirement.  The  responsibility  is  now  lefl  to  the  Court  of 
picking  out^  if  they  can,  a  ground  of  action  from  the  heterogeneous 
mass  of  averments  scattered  over  the  record.  This  is  inverting  alto- 
gether the  proper  duties  of  the  bench.  It  is  the  proper  duty  of 
counsel  to  sifl  from  his  client's  information  the  true  ground  of  action, 
the  legal  wrong  for  which  remedy  is  to  be  sought.  And  that  he 
shall  be  made  to  do  this  with  certainty  and  despatch,  the  only 
security  is  the  knowledge  that  his  client's  case  must  stand  or  fall 
^tth  the  ground  on  which  he  elects  to  place  it.  It  is  not  creditable 
to  our  law  or  our  profession,  that  a  condescendence  should  be  the 
paradise  of  lawyers'  clerks,  and  the  amazement  of  Law  Peers.  It  is 
not  creditable,  that  while  our  legal  principles  still  retain  in  some 
measure  the  precision  of  those  of  the  great  Boman  jurists,  our  plead- 
ings should  degenerate  to  mere  platform  rhetoric.  And  if  our  legal 
system  is  to  retain  the  symmetry  and  precision  which  is  the  glory  of 
oar  great  institutional  writers,  such  a  result  can  only  be  perma- 
nently secured  if  the  form  of  our  pleadings  is  brought  into  some  kind 
of  harmony  with  the  substance  of  our  established  legal  principles. 
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In  a  very  interesting  and  instructive  address  lately  delivered  in 
Edinburgh,  on  the  invitation  of  the  President  of  the  Chamber  of 
Commerce,  Professor  Muhrhead  has  directed  the  attention  of  the 
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trading  commuDity  to  the ,  inconvenience  resulting  from  the  pre- 
valence of  distinct  systems  of  mercantile  law  in  this  country,  and  to 
the  expediency  of  correcting  this  anomaly  by  the  enactment  of  a 
mercantile  code,  which  should  be  made  immediately  applicable  to 
the  whole  United  Kingdom,  and  the  adoption  of  which  should  be 
recommended  to  the  various  Colonial  Legislatures.    The  learned 
Professor  introduced  the  subject  by  some  judicious  observations, 
in  which  he  contrasted  the  great  advances  which  have  been  made 
in  the  various  branches  of  physical  and  natural  science,  with  the 
comparatively  slow  progression  of  jurisprudence,  and  showed  by  a 
brief  survey  of  what  had  been  accomplished  by  Continental  and 
American  jurists,   that  this  country,  notwithstanding  the  power 
which  it  possesses  of  bringing  an  enlightened  public  opinion  to  bear 
upon  the  action  of  the  Legislature,  is  very  far  from  being  on  a  level 
with  the  great  European  and  American  States  as  respects  the  sim- 
plification and  perfection  of  its  laws.     We  must  confess  that  the 
criticism  is  only  too  well  deserved.    It  is  true,  that  in  the  matter 
of  fiscal  legislation,  and  the  liberation  of  industry  from  the  trammels 
of  the  protective  system,  we  have  set  a  noble  example  to  other  com- 
munities— an  example  which  they  have  not  been  slow  to  follow,  with 
evident  advantage  to  their  own  commerce  as  well  as  to  ours.    Bat 
the  precedence  which  we  may  justly  claim  in  the  walk  of  economical 
jurisprudence,  ought  not  to  tempt  us  to  shut  our  eyes  to  our  in- 
feriority in  the  region  of  private  law;  and  as  the  laws  afiSdcting 
trade  and  finance  are  now  generally  believed  to,  be  established  on  a 
sound  and  enduring  basis,  it  is  time  that  our  legislators  should  turn 
their  attention  to  other  laws  in  which  the  whole  community  are 
equally  interested,  and  which  affect  the  daily  transactions  of  society. 
Mr  Muirhead,  with  a  just  perception  of  the  affinities  of  the  two 
questions,  has  proposed  to  deal  with  the  codification  and  the  assi- 
milation  of  the  laws  of  the  United  Kingdom  as  aspects  of  one  and 
the  same  subject.     For  practical  purposes  they  are  the  same, — the 
same  with  respect  to  the  measure  in  which  improvement  is  prac- 
ticable, and  inseparable  for  all  purposes  of  utility.    For  it  is  pre- 
cisely in  those  departments  of  the  law  which  admit  of  assimilation, 
that  advantage  may  be  gained  by  incorporating  known  principles 
in  a  code.     Separate  codes  for  the  three  kingdoms,  comprehending 
those  parts  of  their  laws  which,  in  the  meantime,  are  incapable  of 
assimilation,  would  be  of  no  practical  value ;  or  rather  they  must  be 
regarded  as  positively  injurious,  because  standing  in  the  way  of  that 
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progressiye  assimilation  which  time  and  the  interchange  of  opinions 
and  customs  is  continually  tending  to  accomplish.  Separate  codi- 
fication of  those  parts  of  the  law  in  which  assimilation  is  practi- 
cable, would  be  to  a  great  extent  labour  thrown  away.  A  purely 
Scotch  code  could  only  be  useftil  to  Scotch  legal  practitioners. 
What  mercantile  men  want,  is  a  uniform  code  of  laws  to  regulate  the 
ordinazy  transactions  of  business,  and  to  relieve  them  from  the  un- 
certainly which  pertains  to  the  construction  of  contracts  between 
parties  resident  in  different  parts  of  the  kingdom,  in  which  distinct 
systems  of  law  are  in  operation. 

With  respect  to  a  large,  probably  the  largest  proportion  of  the 
cases  which  occupy  the  attention  of  courts  of  law, — we  mean  those 
depending  on  the  construction  of  written  obligations, — positive  law, 
whether  collected  in  a  code  or  dispersed  throughout  the  statute  book, 
can  have  but  a  very  limited  application.  Law  may  define  the 
meaning  and  effect  of  ordinary  contracts  in  their  simplest  or  most 
usual  forms,  and  may  prescribe  abridged  formulas  or  styles  bearing 
a  definite  meaning ;  but  in  the  bulk  of  the  cases  upon  special  con- 
tracts, the  law  which  binds  the  parties  is  that  which  they  have 
made  for  themselves,  and  by  which  they  have  agreed  to  be  bound. 
This  observation  is,  of  course,  equally  applicable  to  cases  arising 
npon  voluntary  settlements,  in  which  the  intention  of  the  maker 
is  the  governing  rule  of  interpretation.  In  so  far,  therefore,  as  the 
interpretation  of  such  instruments  may  be  facilitated  by  the  enact- 
ment of  arbitrary  laws,  it  is  of  little  consequence  whether  the  rules 
of  construction  are  incorporated  in  a  code  or  embodied  in  separate 
statutes. 

For  the  purpose  of  determining  the  proper  sphere  of  the  principle 
of  codification,  a  rough  division  of  the  law  of  private  rights  may  be 
made  into  heads  of  classification :  (1.)  Personal  Contracts  and  Se- 
curities ;  (2.)  Contracts  and  Securities  affecting  Land ;  (3.)  Suc- 
cession, Belationship  (upon  which  rights  of  succession  depend),  and 
Oaardianship.  Succession  by  will  or  voluntary  deed,  although  not 
necessarily  dependent  npon  relationship,  is  usually  so ;  and  in  so  far 
as  it  is  susceptible  of  regulation  by  enactment,  may  be  regarded 
as  belonging  to  the  same  category  of  rights.  (4.)  Enforcement  of 
Rights  by  legal  remedies,  including  Actions,  Legal  Diligence,  and 
the  Administration  of  Property  under  judicial  supervision.  We 
think  that  the  attention  of  those  who  are  interested  in  the  assimila- 
tioQ  and  consolidation  of  the  laws  of  the  United  Kingdom  should, 
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in  the  meantime^  be  confined  to  the  first  of  these  classes,  which  is 
equivalent  with,  or  at  least  includes,  what  is   popularly  termed 
*  Mercantile  Law.'     The  existing  diversity  of  land  tenures,  and  the 
interference  with  patrimonial  interests  involved  in  the  assimilatinfr 
of  these  tenures,  render  progress  in  that  direction  impracticable  in 
any  other  way  than  that  of  partial  legislative  efforts.    The  subject 
of  succession  and  status  could  not  be  touched  without  encounter- 
ing opposition  from  national  prejudices.     Lord  Butherfurd's  Cntail 
Acts,  and  the  Moveable  Succession  Acts,  have  already  removed  some 
of  the  most  material  elements  of  divergence  between  the  succession 
laws  of  England  and  Scotland ;  and  the  Confirmation  and  Probate 
Acts  have  in  one  important  particular  established  an  actual  uni- 
formity in  the  administration  of  executry  estates*    The  peculiarities 
of  our  marriage  law  remain  in  the  meantime  as  an  obstacle  to 
united  action  in  this  very  important  branch  of  private  jurisprudence. 
The  subject  being  thus  narrowed  to  the  consideration  of  the 
law  of  personal  contracts,  it  is  to  be  observed  that  the  diflTerences 
which  present  themselves,  on  a  comparison  of  the  laws  of  Eng- 
land and  Scotland,  are  in  a  great  measure  differences  of  form  and 
detail,  which  are  beyond  the  reach  of  special  legislative  remedy. 
This  is  proved  by  the  result  of  the  attempt  which  was  made  to  re- 
vise them  a  few  years  ago.     A  Koyal  Commission  was  appointed 
for  the  express  purpose  of  reporting  upon  these  differences,  with 
a  view  to  their  removal.     The  Commissioners,  it  is  well  known, 
discharged  their  duty  most  ably  and  conscientiously.    Their  report 
set  forth  the  various  differences  in  point  of  principle  which  were 
found  to  exist,  and  suggested  the  appropriate  remedy;  and  their 
recommendations  were  carried  into  effect  by  two  Acts  of  Parlia- 
ment, passed  in  1856,  one  of  them  altering  the  law  of  England,  so 
as  to  bring  it  into  conformity  with  that  of  Scotland,  the  other  effect- 
ing corresponding  changes  in  our  own  law.     Still  it  is  perfectly 
well  known  that  the  interpretation  of  the  law,  as  applicable  to 
mercantile  contracts,  has  not  been  uniform.    Points  are  decided  one 
way  in   Westminster  Hall,   and  another  way  in  the  Parliament 
House ;  and  this  conflict  of  opinion,  resulting  in  a  conflict  of  laws, 
is  irremediable  while  the  laws  of  the  two  countries  are  in  theory 
distinct,  and  are  administered  by  courts  of  law  whose  decisions  are 
not  reciprocally  binding  and  authoritative.    To  attempt  to  remove 
such  differences  of  interpretation  by  successive  legislation  were  a 
hopeless  task ;  and  even  if  it  could  be  accomplished,  the  success 
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woald  be  but  temporary ;  because  the  causes  of  divergence  would 
remain, — ^these  causes  being  the  non-existence  of  a  common  standard 
of  opinion  to  which  the  courts  of  both  countries  must  conform,  and 
the  existence  of  two  distinct  standards,  not  the  less  real  because 
undefined^ — namely,  the  ^common  law'  of  the  two  divisions  of  the 
kingdom.  ^Common  law' will  continue  to  hold  its  ground  until 
sopplanted  by  a  code ;  and  with  it,  diversity  of  interpretation,  and 
that  '  glorious  uncertainty '  which  no  less  radical  amendment  than 
that  of  a  code  will  be  able  to  remove. 

The  advantages  of  a  code  in  relation  to  mercantile  law  are  indeed 
so  obvious,  that  opposition  to  the  proposition  on  its  merits  is  not  to 
be  apprehended.    In  professional  circles,  however,  the  opinion  is 
Tery  prevalent,  that  the  object  proposed  is  impracticable.  Difficulties 
are  anticipated  in  the  adjustment  of  the  terms  of  the  measure ;  diffi- 
cnlties  in  limiting  the  subjects  which  are  to  be  included  in  it; 
difficulties  in  finding  men  possessed  of  the  requisite  acquirements. 
To  all  these  objections  one  satisfactory  answer  may  be  returned ; 
Codification  has  actually  been  accomplished  in  other  states,  and  on 
a  much  more  extended  scale  than  is  now  proposed.     Without  going 
back  to  the  time  of  Justinian,  it  may  sufSce  to  instance  the  French 
Code,  which  was  destined  to  replace  a  system  of  laws  similar  to  our 
own,  but,  in  so  far  as  respects  the  tenures  of  land,  greatly  more  com- 
plex and  more  technical.    Yet  the  commissioners  entrusted  with 
the  preparadon  of  the  French  Code  had  their  measure  in  draft 
within  four  months  from  their  appointment ;  and  their  measure  has 
not  only  met  with  entire  acceptance  from  the  non-legal  class  in 
France,  but  has  been  adopted,  with  slight  modifications,  by  many 
of  the  leading  states  of  the  Continent.    Notwithstanding  the  haste 
with  which  this,  the  greatest  of  modem  codes,  was  prepared,  its 
provisions  have  proved  eminently  satisfactory ;  and  the  Code  Napo- 
leon, as  it  is  now  called,  has  been  adopted  by  many  of  the  con- 
tinental states,  whose  systems  of  common  law  were  more  or  less 
dissimilar  to  that  of  France-     We  are  indebted  to  Mr  Muirhead's 
address  for  the  information  that  the  existing  commercial  code  of 
Germany  was  the  product  of  a  deliberate  and  detailed  discussion  by 
a  congress  of  representatives  of  the  various  Germanic  states  who 
adopted  it.    It  is  commonly  supposed  that  a  perfect  code  must 
necessarily  emanate  from  a  despotic  Government,  and  that  the  dis- 
cussion which  such  a  measure  must  receive  from  a  parliamentary 
assembly  would  be  fatal  to  its  integrity.    The  example  of  Germany 
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is  valuable,  as  showing  that  a  code  may  survive  discussion,  if  only 
sufficient  time  be  given  for  fall  deliberation,  and  the  consideration  of 
the  amendments  that  may  be  successively  made  upon  it.    Too  much 
weight,  we  think,  is  given  to  the  objection,  that  our  complicated 
transactions  require  a  complicated  system  of  law  for  their  evolution, 
and  that  this  requirement  is  best  met  by  what  is  called  an  elastic 
system,  in  which  the  judges  are  allowed  to  provide  for  new  cases  by 
new  principles,  or  new  applications  of  established  principles.    A  little 
consideration  will  show  that,  as  matters  stand,  the  judges  have  really 
very  little  discretion.     The  text-books  and  the  reported  decisions 
must  be  conformed  to ;  and  the  judges,  always  professedly  endowed 
with  a  discretionary  jurisdiction,  are  fast  bound  in  a  network  of  pre- 
cedents, the  strength  of  which  is  only  perceived  when  an  effort  is 
made  to  break  through  them.     We  do  not  think  that,  in  the  present 
matured  state  of  the  principles  of  mercantile  jurisprudence,  a  code 
would  be  found  to  be  in  any  degree  more  inimical  to  the  expansion 
of  these  princi{)les  than  the  received  text*books  and  precedents. 

The  assumption  is  entirely  fallacious,  that  an  extensive  commerce 
and  highly  artificial  transactions  necessitate  a  very  bulky  or  complex 
code.     Transactions  may  be  complex,  and  may,  nevertheless,  be 
subject  to  the  operation  of  rules  and  principles  of  no  high  degree  of 
complexity.    In  this  respect,  an  analogy  may  be  perceived  between 
the  growth  of  language  and  that  of  laws.     Passing  from  the  rudi- 
mentary stage,  from  which  nothing  of  value  is  to  be  learned,  we  find 
in  the  earliest  conditions  of  ^  fully  formed  language  great  variety  of 
forms  and  inflexions,  great  irregularities  of  structure  and  combination: 
each  word  and  each  phrase  apparently  obeying  a  law  of  its  own,  which 
can  only  be  correlated  to  other  laws  of  the  same  species  by  way  of 
analogy.  As  a  language  becomes  more  extensively  used,  it  gradually 
drops  its  irregularities  and  its  artificial  combinations,  and  assumes 
that  simple  and  apparently  inartificial  form,  which  is  itself  the  ulti- 
mate result  of  art.    So  it  has  been,  and  ought  to  be,  with  laws.   If  we 
trace  back  the  various  modem  systems  to  their  origin  in  the  dark 
ages,  we  shall  find,  first,  a  system  of  personal  laws,  varying  with  the 
individual  who  was  subject  to  them :  next,  local  laws,— each  pro- 
vince, and  sometimes  each  estate,  having  its  own  peculiar  tenures ; 
each  crafl  having  its  peculiar  usages,  called  ^  custom  of  trade,' 
which  were  held  by  the  legists  to  be  implied  in  mercantile  con- 
tracts, though  not  expressed  in  them.    The  efforts  of  law  reformers 
in  recent  times  have  been  chiefly  valuable  where  they  have  beea 
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directed  towards  the  abolition  of  what  is  technical,  exceptional,  and 
customary,  whether  in  the  law  of  real  property  or  in  the  law  of  con- 
tracts. With  respect  to  the  former  they  have  only  been  partially 
i^cccssfiil;  and  antil  uniformity  of  laws  shall  have  been  estab- 
lished by  a  gradual  process  of  assimilation,  it  is  not  desirable  that 
we  should  attempt  to  codify.  With  respect  to  mercantile  contracts, 
it  may  safely  be  asserted  that  our  law  is  more  simple  now  than  it 
vas  htdf  a  century  ago,  and  that  great  advantages  would  result 
from  its  further  simplification. 

This  brings  us  to  the  consideration  of  the  last  of  the  objections 
which  are  sometimes  urged  against  codification,  which  is,  that  we 
are  not  yet  ripe  for  such  a  change.  Now  it  is  admitted  on  all  hands, 
that  codification  is  the  ultimate  form  which  the  municipal  law  of 
any  country  ought  to  assume ;  and  that,  before  giving  permanence 
to  the  framework  of  our  laws,  we  ought  to  have  some  reasonable 
assarance  that  they  have  already  approached  nearly  to  that  form 
which  they  are  destined  to  receive.  But  the  ultimate  forms  which 
the  laws  of  any  country  may  be  expected  to  assume,  must  be  one 
and  the  same.  A  fair  test  of  approximation  to  this  ultimate  form 
inay  therefore  be  found  in  the  degree  of  convergence  of  two  systems 
originally  distinct,  and  both  admittedly  undergoing  progressive  im- 
provement. Such  a  test  we  have  in  a  comparison  of  the  mercantile 
laws  of  England  and  Scotland.  Originally  dissimilar  in  many 
essential  particulars,  they  had,  under  a  system  of  liberal  judicial 
interpretation,  aided  by  the  observations  of  enlightened  commen- 
tators, approached  so  near,  that  it  was  thought  fitting  not  many 
Tears  ago  to  cut  away  by  enactment  those  outstanding  differences 
which  were  too  strongly  rooted  in  principle  to  be  capable  of  removal 
in  any  other  manner.  This  result  indicates  the  arrival  of  both 
systems  at  a  stage  of  development  in  wliich  no  material  chaiTge  is 
probable  or  desirable,  and  where  nothing  is  wanting  but  the  crown*, 
ing  labours  of  the  consolidators  to  give  consistency,  regularity,  and 
permanence  to  the  structure. 

We  have  on  a  former  occasion  expressed  our  cordial  approbation 
of  the  expurgatory  labours  of  the  Lord  Chancellor  upon  the  statute- 
hooL  Expurgation  of  statutes,  however,  does  not  carry  us  very 
&r  on  the  way  to  the  desired  object ;  and  as  to  expurgation  of 
UOO  volumes  of  decisions,  the  labour  is  infinitely  greater  than  that 
lequired  for  the  preparation  of  a  code.  If  we  are  to  wait  for  a  re- 
voL.  vra.  xo.  uaxvn.— MABCH  1864.  s 
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issue  of  the  English  Reports,  under  Parliaoientarj  authority)  before 
we  can  be  allowed  to  approach  the  business  of  codification,  we  fear 
that  that  business  is  not  likely  to  be  inaugurated  by  any  of  the 
lawyers  of  the  present  generation.  We  see  no  necessity  for  waiting 
the  accomplishment  of  so  tremendous  an  undertaking;  and  we 
would  respectfully  suggest  that  the  time  has  come  when  the  ques- 
tion of  codification  of  the  mercantile  laws  of  the  United  Kingdom 
ought  to  be  seriously  considered ;  and  that  as  the  best  means  of 
ensuring  fair  and  full  consideration,  a  Boyal  Commission  ought  to 
be  appointed,  with  power,  if  they  think  it  practicabk,  to  undertake 
the  preparation  of  the  draft  of  a  mercantile- code,  for  consideration 
by  the  Legislature. 

Since  this  notice  was  written,  we  have  learned,  with  much  plea- 
sure, that  Professor  Muirhead's  lecture  is  being  printed,  with  a  view 
to  having  it  circulated  among  the  Chambers  of  Commerce  of  the 
United  Slingdom,  and  other  bodies  interested  in  the  question  of 
codification.  The  fi>llowing  extract  will  enable  our  readers  to  judge 
of  the  author's  mode  of  treating  this  very  interesting  question:— 

^  But  though  the  time  has  not  yet  arrived  for  the  complete  assimi- 
lation of  the  laws  of  the  United  Kingdom,  and  the  preparation  and 
introduction  of  a  gmercd  code  of  private  law  applicable  alike  to 
England,  Scotland,  and  Ireland,  yet  it  is  surely  worth  our  while, 
in  anticipation  of  the  time — ^I  hope  not  very  far  distant — ^when 
those  most  desirable  objects  may  be  safely  attained,  to  pave  the 
way  for  them  by  preparatory  measures.  Think  ycMi  the  labours^of 
the  First  Napoleon  to  codify  the  law  of  France  would  have  re- 
sulted so  gloriously  to  himself  and  his  country,  if  no  forerunner  bad 
helped  to  clear  his  path!  I  trow  not.  Had  not  Colbert  under 
Louis  XIY.,  and  D'Aguesseau  under  Louis  XY.,  thrown  their 
wondSrfid  energies  into  that  series  of  ordinances  which  conferred 
so  great  a  celebrily  on  the  legislation  of  the  latter  half  of  the  seven- 
teenth and  the  first  half  of  the  eighteenth  centuries, — ^had  not  the 
National  Assembly,  in  the  last  days  of  the  monarchy,  accomplished 
the  overthrow  of  feudalism,  efiected  the  separation  of  the  spiritual 
and  the  temporal,  taken  firom  the  communes  their  charters,  and  the 
provinces  their  privileges,  and  remodelled  the  whole  judicial  organiz- 
ation of  the  country, — had  not  these  things  been  previously  accom- 
plished, the  codification  of  the  Consulate  and  the  Empire  would 
have  been,  I  will  not  say  impossible,  but,  in  all  human  probability, 
far  less  successful  and  efficient. 
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'  Eveiy  scheme  of  general  codifioation,  so  Ikr  as  I  know,  that  has 
been  faronght  to  a  SQccessfiil  and  praiseworthy  issae,  has  been  pre- 
ceded by  preparatory  measures  of  more  or  less  importance.  In 
England^  in  contemplation  of  the  eventaal  preparation  of  a  code, 
a  commisaon  has  fbr  some  years  been  engaged  apon- the  expni^- 
tion  of  tke  statnte-book.  Their  ol:gect  is  to  weed  oat  all  that  is 
obsolete  and  repealed,  and  present  ns  witli  a  collection  of  so  much 
only  of  the  statate-law  as  is  in  actual  obsenrance  at  this  moment. 
This  being  accomplished,  another  process  is  to  be  performed :  the 
eoactnients  spread  through  the  revised  statute-book  are  to  be  syste- 
matically classified  according  to  their  subject-matter,  and  the  differ- 
ent portions  arranged  under  appropriate  heads,  so  as  to  present  an 
accurate  and  methodical  analysis  of  the  law  comprised  under  each. 
The  Lord  Chancellor  proposes  that  a  similar  commission  shall  be 
appointed  to  operate  in  the  same  way  upon  the  case-law, — the  ten 
or  eleven  hundred  volumes  of  reports  I  have  already  mentioned. 
The  same  order  of  procedure  will  be  fdlowed ;  first,  they  will  be 
weeded  and  curtailed,  then  they  will  be  methodically  classified  upon 
the  same  system  as  that  adopted  by  the  Statute  Law  Commission. 
The  result  will  be  the  production  of  an  accurate  picture — still,  how- 
ever, on  an  enormous  scale — of  the  law  of  England  as  it  is,  with 
all  its  excellences,  all  its  deformities,  but  firee  firom  any  intermixture 
of  what  once  was  law,  but  now  is  not.  Both  of  these  herculean 
labours,— that  on  the  statute-book  and  that  on  the  case-books, — I 
believe  to  be  absolutely  necessary  preparatives  to  any  attempt  to 
codify  generally  the  law  of  England.  The  law  of  Scotland  being 
contained  within  smaller  bounds,  the  necessity  for  its  expurgatory 
revision  is  not  in  some  respects  so  clamant ;  yet  it  is  indispensable 
if  we  are  to  have  a  general  code  for  the  United  Kingdom,  based  to 
any  extent  on  a  comparison  of  the  laws  peculiar  to  its  three  divisions 
respectively.  The  Lord  Advocate  has  already  distinguished  his 
o£Scial  career  by  many  wise  and  beneficent  legislative  efforts.  By 
doing  for  Scotland  what  Lord  Westbury  is  doing  for  England,  I 
venture  to  think  he  will  add  yet  greater  lustre  to  his  name,  and 
earn  for  himself  the  lasting  gratitude  of  all  who  wish  to  see  a  com- 
mon law  in  a  common  country. 

'But  while  it  would  be  premature  at  present  to  attempt  a  general 
codification  of  the  private  law  of  these  kingdoms,  I  see  no  good 
reason  to  prevent  partial  codification.  It  is  by  no  means  necessary 
that  all  codification  should  be  postponed,  because  some  bcanches 
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of  the  law  are  not  yet  in  a  condition  to  be  operated  on.  Liong 
before  France  had  her  general  code  of  private  law, — ^her  Code 
Napoleon,  as  it  is  now  once  more  styled, — she  had  severed  partial 
codes  of  more  or  less  valae.  Among  these  it  may  be  sufficient  to 
name  the  Commercial  Ordinance  of  1673,  long  known  as  the  Code 
Savary,  from  the  name  of  one  of  its  most  distinguished  framers,  and 
the  Maritime  Ordinance  of  1681,  which  had  the  honour  of  being 
adopted  by  most  nations  of  Europe  as  their  common  sea  law.  At 
this  day,  many  States,  both  of  Europe  and  America,  that  have  no 
complete  codes,  have  yet  partial  ones,  in  the  shape  of  penal  and 
mercantile  ordinances.' 


Ittfo    §00fe8» 


The  Ocean,  the  Rivevy  and  the  Share.  Part  L — Navigation.  By  J. 
WiLLCOCK,  Q.C.,  and  A.  Willcock,  M.A.,  Barrister.  Lon- 
don :  Eoutledge,  Wame,  and  Routledge.     1863. 

A  Treatise  on  the  Fishery  Laws  of  the  United  Kingdom,  including  the 
Laws  of  Angling.  By  James  Pateeson,  Esq.,  M.A.9  of  the 
Middle  Temple,  Barrister-at-Law.  London  and  Cambridge: 
Macmillan  and  Co.    }863.  ^ 

Those  who  complain  that  law  is  a  dry  study,  and  that  its  literature 
is  one  of  the  most  thorny  bits  of  the  field  of  letters,  will  perhaps 
modify  their  opinion  by  looking  into  the  first  of  the  works  above 
mentioned.  Gilbert  A'Beckett  did  something  to  enliven  the  sub- 
ject, but  he  was  a  mere  joker.  The  Messrs  Willcock  are  in  earnest, 
and  mean  no  fun,  any  more  than  did  Tribonian,  Menoo,  or  our  own 
illustrious  Stair.  And  yet,  for  ourselves,  we  have  derived  but  feeble 
recreation  from  the  pages  of  Punch  for  some  time  back,  compared 
with  what  we  owe  to  this  sublime  pair  of  barristers. 

We  are  not  afraid  to  say,  even  at  the  risk  of  being  quoted  among 
*  favourable  notices,'  that  the  joint  product  of  their  learning  and 
eloquence  is  a  very  remarkable,  nay,  a  wonderful  book.  A  tole- 
rable acquaintance  with  the  Advocates'  Library  enables  us  to  say 
with  some  confidence,  that  it  stands  alone  in  that  vast  repository 
of  literature.  Its  fellow  reposes  not  on  any  shelf  there,  and  the 
Messrs  Willcock  are  in  the  proud  position  of  requiring  a  special  niche 
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for  their  two  selves  in  the  Pantheon  of  law.  Looking  at  it  externally, 
its  bright  green  boards  and  sensational  title  led  ns  to  conclude  that 
the  librarian  had  made  a  ridicalons  mistake  in  placing  it  in  the 
Law  Library,  instead  of  that  pleasant  department  where  the  young 
Jeroarer  of  light  literature  finds  such  works  as  'The  Shoe  and  the 
Canoe,'  and  <The  Creel  and  the  Cuddy/  to  regale  his  gentle  mind. 
The  word  'Navigation'  on  the  back  and  title-page,  and  the  names  of 
a  Q.C.  and  barrister,  afforded  some  explanation  of  the  incongruity. 
Bat  even  after  an  inspection  of  the  interior,  we  are  bound  to  say 
that  this  singular  work  is  in  quite  uncongenial  company — in  fact, 
a  fish  out  of  water— on  the  same  shelves  with  Grotius  and  Puffen- 
dorf.  It  must  have  a  shelf  to  itself  in  a  new  department  of  the 
library — a  department  no  doubt  called  for  by  the  spirit  of  the  age, 
and  to  be  named  '  Sensation  Law-Literature.' 

The  book,  we  are  told,  is  intended  *  rather  for  the  merchant,  the 
mariner,  the  riparian  proprietor,  the  fisherman,  the  jurist,  and  the 
general  reader,  than  for  the  lawyer,'  though  it  is  modestly  hoped 
that  the  latter  variety  of  the  human  species  ^  will  not  find  it  use- 
less.' Whether  the  merchant^  the  mariner^  and  the  rest  will  find  it 
useless,  we  dare  not  say,  one  man's  meat  being  sometimes  another 
man's  poison.  To  what  extent  the  lawyer  will  so  find  it,  may, 
however,  be  judged  from  the  announcement  that  ^  the  object  of  the 
authors  is  to  show  what  is  law,  rather  than  what  has  been  enun- 
ciated and  accepted  as  law.'  When  we  add  to  this,  that  it  lacks  that 
without  which  no  book  intended  for  use  and  reference  can  be  tole- 
rated— an  index — it  must  be  apparent  that  the  Messrs  Willcock 
have  been  quite  above  any  regard  for  mere  technical  benefit.  The 
object  of  this  remarkable  Q.C1  and  barrister  is,  in  fact,  a  lofty  one ; 
and  the  mode  of  its  execution,  if  not  quite  consonant  with  the  ideas 
of  a  lawyer  or  a  man  of  sense,  is  at  least  novel,  and  well  calculated 
to  inspire  some  measure  of  awe  and  admiration  in  the  minds  of  the 
mariner  and  the  fisherman.  Discarding  altogether  the  hackneyed 
and  old-fogyish  idea  that  a  book  intended  to  convey  information  on 
law  ought  to  be  severely  relevant  in  matter  and  unadorned  in  style, 
the  Messrs  Willcock  write  more  after  the  manner  of  Oriental  pro- 
phets or  Celtic  bards  than  of  prosaic,  matter-of-fact  Englishmen  wear- 
ing wigs  and  silk  gowns.  There  is,  no  doubt,  a  considerable  mass  of 
information,  historical  and  legal,  conveyed  in  their  pages,  and  the 
authors  even  condescend  to  quote  Acts  of  Parliament  and  authorities, 
and  occasionally  to  talk  coherently.     But  they  are  in  their  glory  and 
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congenial  element  when  thej  give  full  swing'to  their  inspiration,  and 
picture  the  wonders  and  t^rors  of  the  deep,  the  horrors  of  war,  the 
grand  scenes  of  past  histoxyi  or  with  indignant  fervour  lay  down 
from  their  high  eminence  ^  what  is  law/  instead  of  what  pedants  and 
pettifoggers  '  have  enunciated  and  accepted  as  law/  Our  readers 
would  hardly  bdiieve  us  if  we  told  them,  without  proof,  that  we  have 
been,  in  reading  this  book,  strangely  reminded  at  one  time  of 
Ossian's  Poems,  at  another  of  the  Minor  Prophets  or  the  Koran, 
and  not  seldom  of  such  masters  of  the  abrupt  and  tragic  style  as 
Mr  O.  M.  W.  Reynolds,  It  is,  in  short,  as  we  said  at  the  outset, 
a  truly  remarkable  work ;  and  that  it  should  be  the  production  of 
a  couple  of  English  barristers,  one  of  them  (Heaven  knows  how !) 
a  Q.C^  is  one  of  the  most  singular  phenomenon  we  have  heard  of 
since  the  days  of  Balaam. 

It  is,  we  are  alarmed  to  observe,  the  first  part  of  a  complete 
system  of  law  (or  prophecy)  on  this  great  subject.  The  present 
part  is  entitled  'Navigation,'  and  is  meant  apparently  to  exhaust 
the  ocean.  The  river  and  the  shore  will  next  claim  attention,  and 
on  them  we  are  threatened  with  no  less  than  three  more  parts,  viz., 
ir.  Fishing  and  Fowling;  III.  The  Use  of  Water;  IV.  The  Shore 
and  Subaqueous  Land.  The  prospect  is  exciting,  but  awful.  The 
riparian  proprietor  and  the  fisherman  may  anticipate  some  mag- 
nificent musings  on  punts  and  poaching,  kelts  and  garvies,  with 
introductory  rambles  to  the  sources  of  the  Nile  and  Amazon ;  while 
the  merchant  and  the  mariner  will  enjoy  a  historic  voyage  round 
the  coasts  of  the  globe,  from  the  Temple  Stairs  to  Tongataboo. 
Part  IIL  will  perhaps  be  the  grandest  of  all,  as  it  appears  to  pre- 
sent an  unlimited  field  of  criticism  and  speculation  to  the  soaring 
muse  of  the  Messrs  Willcock.  Pindar  will  be  invoked,  and  we  shall 
have  pictures  of  life  from  the  times  when  Abraham's  herdsmen 
contended  with  those  of  Lot,  down  to  the  latest  struggle  of  rival 
millowners  on  the  banks  of  the  Kelvin. 

In  this  volume  we  have  a  general  introduction,  containing,  amdng 
other  important  propositions  duly  ranged  in  paragraphs  (of  which 
the  book  contains  1799),  the  interesting  information  that  the  sur- 
face of  the  globe  is  divisible  into  two  portions,  of  which  ^  the  first  is 
land,  and  the  second  is  water.'  As  early  as  the  second  page,  the 
authors  assume  the  poetio  mantle,  and  thus  discourse  for  the  benefit 
of  ^  the  merchant,  the  riparian  proprietor,  the  fisherman,  the  jurist^ 
and  the  general  reader.'     They  have  described  in  quite  Virgilian 
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strains  what  man  can  do  to  the  land,  and  thej  straightway  take  to 

the  water  thus : — 

^7.  Not  ao  the  water:  native  gare  it  to  be  free,  to  sport  with  the  tempest 
and  to  thunder  upon  the  shore;  to  gush  from  its  fountains,  enameJled  with 
rerdnre  and  flowers ;  to  flow  through  the  valley,  suffusine  it  with  beauty,  and 
^veading  ferfeih^  as  it  flows.  Nature  g^Ye  it  for  the  hi&tation  of  inmates  as 
nee  and  wild  as  its  wave.  Nature  gave  it  for  the  use  of  man,  but  limited  his 
dominion  and  his  right  to  actual  enjoyment  and  use.  Man  may  vary  the  lines 
of  ita  snudler  features.  He  can  weU  up  the  little  springs,  he  can  embank  and 
sometimfla  alter  the  direction  of  the  tiny  streams ;  he  can  raise  a  mill  at  the 
side  of  the  river,  and  even  thrust  it,  but  not  far,  amid  the  refractory  breakers. 
Water  will  impose  its  own  law :  man  can  no  more  resist  its  mandates  than  he 
on  repd  its  waves ;  he  can  check,  and  does  check,  each  a  little ;  and  he  strives, 
bat  strives  in  vain,  to  subjugate  the  margin  and  the  ordinances  of  the  sea. 
Water  flows,  and  will  flow,  and  its  inmates  will  be  free.  Man  detains  a  little  in 
a  pond,  and  triumphauUy  says,  '^  This  at  least  is  mine.^^  But  even  that  vanities 
in  vapour,  or  steals  away  to  the  stream.  To  restore  his  petty  property,  he  must 
npplicate  the  fountain  or  the  rain.  He  plants  on  the  coast  a  bed  of  oysters, 
and  gathers  together  and  tries  to  domesticate  thdr  spat.  The  villain  molluscs 
attach  themselves  to  the  soiL  He  says,  *'  I  can  measure  them  by  the  yard,  I  can 
mete  them  out  by  the  bushel ;  surely  these  are  mine !  *'  But  behold  Leviathan, 
''win  be  make  sapplioations  unto  thee?  will  he  flatter  thee?  will  he  make  a 
coTenant  with  thee?  wilt  thou  take  him  for  a  servant  for  ever ?  *^  Wilt  thou 
imprbon  the  royal  salmon  cased  in  glowing  steel,  the  gold-suffused  vermilion- 
antted  trout,  the  graceful  graylins  in  his  silveiy  sheath?  They  will  suspect 
tay  stratagem,  and  struggle  to  evade  thv  skill ;  though  captured,  they  are  un- 
lubdued — they  will  keep  no  parol  with  thee ;  check  their  freedom,  restrict  their 
wanderings,  their  gorgeous  vestments  fade — ^they  pine,  they  die,  they  cannot 
Eve  as  slaves.' 

Said  we  not  well  that  this  is  a  remarkable  book,  and  its  authors 
wonderfiil  men,  considermg  that  the  one  is  a  Q.G.  and  the  other  a 
barrister,  both  presumably  Anglo-Saxons ;  their  subject  ^Naviga- 
tioD,'  and  their  object  ^  to  show  what  is  law ! '  The  above,  it  will  be 
seen,  is  in  the  (Mental  style ;  and  we  regret  to  say  that  writers 
owing  such  manifest  obligations  to  the  Hebrew  Scriptures,  seem 
a  little  u^f^tef nl  to  the  great  race  from  whom  we  have  received 
them.  Thus,  while  in  their  historical  sketch  they  praise  the 
PboenicianB  and  other  heathens  greatly,  they  speak  of  the  children 
of  Israel  as  a  half-savage  horde,  cruelly  exterminating  a  people  more 
disciplined  and  civilised  than  themselves ;  having  a  notion  some- 
what more  distinct  than  their  neighbours  of  a  single  God,  but  only 
as  a  tutelar  national  deity,  and  a  notion  ^  disturbed  also  by  vague 
associations  of  angels,  spirits,  and  ghosts.'  The  commerce  of  the 
Hebrews  is  this  briefly  and  disdainfully  noticed : — 

'  In  the  reigns  of  the  priestridden  David  and  his  pedantic  and  luxurious  son, 
th^  imported  some  peacocks,  some  apes,  and  some  gold  1 ' 

And  the  Babylonish  captivity  is  curtly  disposed  ot  in  a  strain  of 

ondiaguised  satisfacUon : — 
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^  245.  ThoQ  too  art  Bmitten,  insulting  Salem  (b.c.  587) ;  thy  cbildien  weep 
beaide  the  waters  of  Babylon ;  the  flames  have  deTOored  thy  shnne.' 

Apart  from  any  theological  prejudices,  we  think  it  rather  too 
bad,  that  men  of  such  poetic  and  prophetic  genins  as  the  Messrs 
Willcock,  should  have  so  little  respect  for  the  sweet  singer  of  Israel 
and  his  great  son,  and  so  small  sympathy  with  the  captives  who 
wept  at  the  remembrance  of  Zion.  Who  knows  but  they  may  have 
had  experience  in  the  way  of  transactions  with  their  modern 
descendants,  which  may  have  warped  and  embittered  their  other- 
wise fine  feelings  T 

This  historic  sketch  is  very  comprehensive,  beginning  with  the 
dawn  of  navigation,  2800  years  before  the  Christian  era.  Strange 
to  say,  there  is  no  mention  of  Noah ;  whom  perhaps  the  authors 
consider  a  drunken  old  fellow,  and  unworthy  of  mention,  as  a 
skipper  of  selfish  necessity  rather  than  of  genuine  enterprise.  There 
is,  however,  enough  and  to  spare  about  the  Chinese  and  the  SabsBans, 
the  Egyptians,  the  Phoenicians,  the  Bhodians,  the  Colchians,  and,  in 
fact,  every  nation  under  the  sun  that  has  ever  been  known  to  have 
manned  a  ship  or  sold  a  cargo.  Each  has  one  or  more  paragraphs 
devoted  to  itself,  containing  a  few  facts,  borrowed  from  Macpher- 
son's  Annals  of  Commerce,  with  occasional  original  utterances  of 
the  kind  given  above.  The  sketch  does  not  extend  beyond  the 
reign  of  Elizabeth,  and  draws  to  an  epic  close  with  a  description  of 
the  Armada  and  its  ruin,  in  this  truly  Fingalian  style : — 

*  553.  The  invincible  Armada  approaches.  Darkness  closes  on  the  scene.  A 
thousand  beacons  are  blazing  along  the  English  hills.  Forth  sail  the  rojal  ships 
of  England.  Their  numbers  are  few.  A  noble  is  their  admiral,  but  the  Coraain 
are  their  captains,  the  terrible  sons  of  the  sea.  Forth  speed  the  rovers  of  Ply- 
mouth ;  forth  speed  the  gallants  of  Fowej,  the  cockboats,  the  shaUops,  all  the 
merchant  craft ;  the  nobles  and  the  gentry  are  among  the  sailors,  undisciplined 
volunteers.  The  eagles  and  the  hawks  are  on  the  bimquet ;  they  have  snuffed 
the  carnage  of  Spain.  They  who  have  not  abeady  won  them,  this  day  shall  win 
their  spurs !  * 

The  winning  of  spurs  by  sailors  naturally  suggest  the  Horse 
Marines. 

After  this  scenic  unfolding  of  the  world's  map  for  a  few  thousand 
years,  the  authors  address  themselves  to  business,  and  proceed  to 
*the  laws  which  regulate  the  waters.'  Byron  is  at  once  pressed 
into  the  service ;  and  we  are  informed  from  the  '  Corsair,'  regarding 
a  ship,  that 

*  She  walks  the  waters  like  a  thing  of  life, 
And  seems  to  dare  the  elements  to  strife.' 
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In  justice  to  the  authors,  we  must,  however,  acknowledge  that  they 
also  tell  us  about  the  treaties  of  Vienna  and  of  Paris,  and  other 
important  fount£uns  of  maritime  law,  from  which  extracts  are  given. 
And  so  they  proceed  with  chapters  on  the  conduct  of  ships  and 
their  owners ;  wreck  arid  salvage,  slave-trade,  smuggling,  the  laws 
of  war,  neutrals,  prize  courts,  etc.,  etc.,— all  more  or  less  useful  and 
rational,  when  the  authors  choose  to  doff  the  prophetic  mantle,  and 
resome  the  appropriate  costume  and  speech  of  the  English  bar. 
Seriously  speaking,  there  is  less  of  this  stupendous  nonsense  in  these 
chapters;  but  still  far  too  much  to  save  the  authors  from  the  charge 
of  having  degraded  a  great  subject,  so  far  as  that  was  in  their  power, 
bj  pandering  to  the  popular  taste  for  the  startling  and  florid,  and 
indulging  their  own  weakness  for  ^  fine  writing.'  Had  they  avoided 
these  temptations,  they  might  have  produced  a  good  and  really 
interestmg  book ;  as  it  is,  they  have  produced  a  work  that  will  be 
a  wonder  and  a  laughing-stock  to  those  who  ever  may  light  on  it  in 
the  course  of  research  on  questions  of  maritime  law.  But  probably 
they  have  done  the  kind  of  thing  they  aimed  at,  and  will  have  their 
reward. 

It  is  hardly  fair  to  Mr  Paterson  to  place  his  useftil  and  ^  wiselike ' 
little  book  in  juxtaposition  with  such  a  medley  of  law  and  absurdity 
as  the  work  we  have  been  noticing.  But  we  hope  he  will  not 
consider  that  any  indignity  is  meant  in  giving  the  pixs  to  a  Q.C. 
before  a  mere  barrister.  Mr  Paterson  is  already  well  known  as  an 
author  of  solid  merit,  and  this  short  but  comprehensive  treatise  on 
the  fishery  laws  of  the  United  Kingdom  will  not  derogate  from  his 
repntation.  It  contains  within  a  moderate  compass  a  digest  of 
all  that  is  of  most  practical  importance  in  this  branch  of  law ;  and 
is  justified  as  an  addition  to  legal  literature  both  by  the  lack  of 
any  similar  treatise,  and  by  the  workmanlike  mode  in  which  that 
want  has  been  supplied. 
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COBKESPONDBKGE  BETWEEN  ROBEBT  BOBEBTSON,  EsQ.,  ONE  OF  THE 
ShEBIFFS-SuBSTITTTTE  of  StIBLINOSHIBE,  and  the  EdITOB  of  TH£ 
<  JODBNAL  OF  JuBISPBUDENCE.' 

We  do  not  think  it  necessary  to  make  any  obBervations  npon  the  sab- 
joined  letters  wMch  Sheriff  Robertson  has  thought  fit  to  address  to  ns, 
with  reference  to  the  criticisms  upon  his  pamphlet  which  appeared  in  the 
December  and  January  numbers  of  this  Jounial,  further  than  to  refer  to 
the  articles  themselves  in  refutation  of  the  absurd  charges  which  the 
Sheriff  has  founded  upon  them.  It  is  due  to  our  readers,  however,  that 
we  should  state  our  reasons  for  bringing  the  correspondence  under  their 
notice.  It  will  be  observed  from  our  reply,  that  we  had  at  first  intended 
to  decline  giving  publicity  to  Mr  Robertson's  complaints,  in  conseqaence 
of  ihe  terms  in  which  they  were  expressed.  But  the  threat  implied  in 
the  concluding  sentence  of  his  second  letter  has  induced  us  to  publish  it, 
as  an  act  of  justice  towards  ourselves,  and  of  fair  retribution  towards 
Mr  Robertson ;  and  this  again  necessitated  the  publication  of  the  entire 
correspondence.  Mr  Robertson  has  asked  for  satisfaction,  and  has  now 
got  it.  We  hope  the  publicity  we  have  given  to  his  wrongs  may  enable 
him  to  obtain  the  consolation  which  a  sympathizing  public  can  afford  to 
an  injured  and  unappreciated  Sheriff-Substitute. 

We  subjoin  a  letter  which  we  have  been  requested  to  insert  by  the 
author  of  the  articles  in  reply  to  Mr  Robertson's  attack  upon  him  in  his 
second  pamphlet.  The  answer  to  Mr  Robertson's  charges  is  complete 
and  crushing;  not  the  less  so  that  it  is  expressed  in  terms  studiously 
moderate,  considering  the  unexampled  provocation  which  the  author  has 
received. 

No.  1. 
Tbinikallak  House,  STiBLiNa,  IBth  Feh.  1864. 

Sib, — ^I  send  you  this  evening  (by  book  post)  a  pamphlet  containing 
my  second  letter  to  Mr  Stirling  of  Keir,  considerably  enlarged,  and  some 
'  additional  observations'  with  special  reference  to  the  intermediate  appeal, 
residence  of  the  Sheriffs  within  their  counties,  etc.  My  reason  for  for- 
warding you  this — almost  before  it  is  published — is  to  afford  the  author 
of  the  three  articles  on  the  Sheriff  Courts,  in  your  December,  January, 
and  February  numbers,  another  opportunity  of  retracting  (in  your  March 
number)  or  explaining  the  untruthful  statements  which  he  has  made  in 
regard  to  me.  He  had  ample  time  to  do  so  before  your  February  nnm- 
ber  was  issued ;  but  instead  of  doing  so,  the  article  for  that  month,  and 
especially  the  concluding  note,  was  a  mere  continuation  of  the  same 
flippant  scurrility  which  has  characterized  the  whole  of  this  person's  eflTu- 
sions.  I  would  ask  you  especially  to  direct  his  attention,  and  your  own, 
to  pp.  25,  26,  27,  et  «e^.,  of  my  letter. 

To  yourself  I  would  only  venture  to  suggest,  that  untruthful  state- 
ments and  personal  abuse,  more  especially  persisted  in  after  the  fullest 
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ezpknatioDs  hsTO  been  ^yen  by  the  party  assafled,  are  not  the  likeliest 
means  for  promoting  the  increased  drcolation  of  a  Law  Journal. — ^I  am, 
etc,  (Signed)  Robt.  Robkbtson, 

Sheriff-BubBtitate  of  Stirlingshire. 
To  the  Editor  of  the  Jaurtud  ofJuriqmidmce. 

No.  2. 
Adtocatbs'  Library,  Edinburgh,  ISth  Fd>.  1864. 

So, — Yonr  letter  of  the  16th  instant,  and  accompanying  pamphlet,  ad- 
dressed to  the  Editor  of  the  Journal  of  Jurisprudencej  have  been  forwarded 
bj  Messrs  Clark  to  me,  as  the  person  baring  the  principal  charge  of  the 
literary  department  of  the  Journal 

I  decline  to  comply  with  the  requisition  contained  in  yonr  letter.  I 
will  neither  retract  a  single  sentence  of  any  one  of  the  articles  of  which 
joQ  complain,  nor  will  I  be  the  medium  of  commnnicating  yonr  desire  to 
the  anthor  of  these  articles.  Nor  is  it  necessary,  considering  the  terms  of 
yoor  letter  to  me,  that  I  shonld  give  any  reasons  for  declining  to  enter 
into  a  personal  correspondence. 

Messrs  Clark  will  insert  any  letter  which  you  may  wish  to  send  for 
pablication  in  the  Journal^  in  explanation  of  yonr  pamphlet,  or  in  reply  to 
the  criticisms  npon  it ;  but  they  will  not  allow  the  pages  of  the  Journal 
to  be  made  a  yehicle  for  personal  attacks  npon  their  contributors. 

You  are  at  liberty  to  publish  this  letter  along  with  that  to  which  it  is 
a  reply,  if  yon  shonld  think  proper  to  do  so. — I  have,  etc., 

(Signed)        John  M^Larbn. 

Mr  Sheriff  Robertson,  Stirling. 

(The  following  letter  crossed  the  above.) 

No.  3. 
Tbininallan  House,  Stirlino,  17th  Feb.  1864. 

Sm,— I  beg  to  enclose  a  '  note,*  which  will  form  the  last  page  of  the 
pamphlet  sent  to  yon  yesterday  (which  will  be  published  on  Friday  or 
Satordsy),  that,  as  far  as  I  am  concerned,  you  may  have  everything  be- 
fore jou,  in  time  for  the  publication  of  your  number  for  March. 

I  may  also  take  this  opportunity  of  again  directing  your  attention  to 
the  letter  I  addressed  to  yon  yesterday,  in  reference  to  retractation,  explana- 
tm,  or  apology,  as  regards  the  grave  charge  made  against  me  in  yonr 
Jonraal.  I  have  been  there  held  up  to  the  public  as  making,  for  my  oum 
xlfisk  objects,  '  a  statement  directly  the  reverse  of  truth,'  m  ^e  fill  know^ 
Mgethatit  was  untrue.*  For  that,  and  no  other,  is  the 'direct  meaning 
of  the  reference  to  Lord  Haudyside. 

I  need  not  tell  you  that  this  is  a  charge  of  the  most  serious  kind,  affect- 
ing mj  judicial  honor  and  integrity.    No  more  serious  charge  could  be  made 

*  The  reader  will  observe  that  the  words  in  italics  are  Mr  Robertson's,  not 
oon.  No  such  chi^ge  has  been  made  by  ua ;  and  the  ezpression  which  is  quoted, 
botoot  quite  accurately,  had  reference  to  a  matter  of  opinion,  aa  to  which  we 
ven  quite  entitled  to  contradict  Mr  Robertson,  and  to  maintain  our  own  view. 
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against  a  person  m  my  position.  I  therefore  ask  the  fullest  ezplanatioa 
or  apology,  and  this  to  be  as  widely  eircalated  as  the  calamny.  I  will 
not  allow  this  matter  to  be  shirked^  as  it  was  in  the  February  number. 
Before  returning  me  an  answer  on  this  matter,  it  may  be  advisable  for 
you  to  take  jouc  publishers  into  your  counsels. — ^I  am,  etc 

(Signed)        Robt.  Robebtsov. 

The  Editor  of  the  Journal  of  Jurisprudence. 

No.  4. 

Edinburgh,  ISth  February  1864. 

Sir,— -In  reply  to  your  letter  of  17th  instant,  I  hare  to  refer  you  to  my 
answer  to  your  previous  communication,  and  to  decline  farther  correspon- 
dence.— I  am,  etc.  (Signed)        John  McLaren. 

Mr  Sheriff  Robertson,  Stirling. 

Letter  from  the  Author  of  the  Articles  on  the  Sheriff  Courts 
TO  THE  EDrroR,  IN  reply  to  Mr  Robebtson's  Charges,  contained 
IN  BIS  Second  Letier  to  Mr  Stirling  of  Eeir. 

Sir, — ^Mr  Robert  Robertson  has  addressed  a  second  letter  to  Mr  Stir- 
ling, in  which  he  assails,  with  even  more  than  his  accustomed  violence, 
the  writer  who  has  dared  to  criticise  him  in  the  Journal  of  Jurisprudence, 
I  do  not  propose  to  reiterate  arguments  in  order  to  convince  those  who 
will  not  be  convinced;  but  as  Mr  Robertson  has  brought  accusations 
against  me,  which,  if  true,  would  detract  from  the  character  of  the 
Journal  to  which  I  have  the  honour  to  be  a  contributor,  I  must  ask  yoa 
to  allow  me  a  few  words  in  reply. 

I.  I  am  accused  of  having  grossly  misrepresented  Mr  Robertson: 
First,  in  having  represented  him  as  maintaining  that  the  Sheriff  is  not  an 
immediate  deputy  of  the  Crown.  I  certainly  thought  that  this  position 
was  to  be  inferred  from  the  language  of  Mr  Robertson's  first  letter,  and 
I  think  so  still.  But  he  has  himself  put  it  beyond  the  region  of  inference. 
In  the  article  in  the  Stirling  Observer  of  10th  December  1863,  which  Mr 
Robertson  (as  I  have  before  mentioned)  adopted,  added  to,  and  circulated, 
in  such  a  way  as  to  justify  the  inference  that  he  was  the  writer  of  it,  or, 
at  least,  to  make  himself  responsible  for  the  contents  thereof,  the  Sheriff 
is  denied  the  position  or  title  of  '  a  Royal  Deputy '  in  the  most  express 
terms,  and  twice  over  in  the  same  page. 

Second.  I  am  accused  of  having  misrepresented  Mr  Robertson  in  the 
following  sentence :  '  He  (Mr  R.)  has  asserted  distinctly  that  the  Sheriff 
can  discharge  no  other  functions  (other  than  those  of  an  appeal  judge)— 
that,  as  a  judge  in  the  first  instance,  his  action  is  incompetent ;  and  in 
asserting  this,  Mr  Robertson  has  given  to  the  world  a  statement  which  is 
absolutely  the  reverse  of  truth.'  Mr  Robertson  says,  '  There  is  no  such 
statement  in  my  pamphlet,  from  the  beginning  to  the  end  of  it,' — ex- 
plaining that,  when  he  limited  the  powers  of  the  Sheriff  to  those  of  a  judge 
of  appeal,  he  referred  only  to  cases  in  the  ordinary  action  roll.  Now,  the 
fact  is,  that  in  the  sentence  he  has  quoted  from  my  article,  I  too  was 
speaking  only  of  cases  in  the  ordinary  action  roll,  as  the  context  and  the 
scope  of  my  argument  will  plainly  show ;  and  there  is,  therefore,  on  Mr 
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Ri^rtsou's  own  showing,  no  misrepresentatiou  here  at  all  Bat  more 
than  Uiis,  eren  if  mj  sentence  were  taken  altogether  apart  from  the 
context^  how  does  it  misrepresent  the  views  which  Mr  Robertson  tells 
Qs  he  commnnicated  to  Scotch  members  of  Parliament,  in  the  following 
words :  *  I  at  once  replied  that  the  Sheriff-depute  could  do  nothing  of 
the  kind  (that  is,  could  not  discharge  every  duty  and  function  of  the 
office  of  Sberifl);  that  he  had  by  statute  ceased  to  be  the  resident  judge  of 
the  sheriffdom ;  that  he  was  now  an  intermediate  appeal  judge  merely  ;  and 
that  ETEK  as  an  appeal  judge  he  was  so  only  in  that  comparatively  limited 
class  of  cases  (the  ordinary  action  roll)  which  are  conducted  on  written 
pleadings/  Indeed,  as  to  the  charge  of  having  misrepresented  Mr  Robert- 
son, I  must  say  I  feel  easy ;  for  his  views  are  so  confused,  so  contradictory, 
and  80  very  carelessly  expressed,  that  the  rendering  of  them  into  English 
vas  a  task  of  no  small  difficulty,  and  I  therefore  allowed  him  to  speak  for 
himself  to  an  extent  which  I  often  felt  was  unkind  to  your  readers.  Thus, 
immediately  before  the  sentence  of  which  he  complains,  I  had  trespassed 
upon  their  patience  so  far  as  to  fill  about  a  page  and  a  half  of  your  space 
with  quotations  from  Mr  Robertson's  first  letter.  After  snch  a  stretch 
on  my  party  I  cannot  but  feel  this  charge  somewhat  ungrateful  in  Mr 
Robertson. 

XL  Mr  Robertson  accuses  me  of  having  imputed  to  him  the  delinquency 
of  making  <an  unfounded  statement  as  to  the  powers  of  the  Sheriff- 
depate,  in  the  full  knowledge  of  the  contrary,  from  the  assistance  which  I 
had  myself  received  from  the  late  Lord  Handyside.**  Mr  Robertson's  use 
of  the  English  language  is  very  pnzzling :  I  can  but  guess  at  what  he 
means  here  by  the  'full  knowledge  of  the  contrary;'  and  my  guess  is, 
that  he  accuses  me  of  having  imputed  to  him  the  personal  knowledge 
of  facts  at  variance  with  his  theory  of  the  powers  of  a  Sheriff.  This 
\9  a  mistake.  I  do  not  think  my  language  can  be  construed  as  con- 
TeyiDg — I  am  sure  I  never  intended  to  convey — any  such  imputation.  I 
hare  never  stooped,  and  will  not  even  now  stoop,  to  the  degradation 
of  bandying  with  Mr  Robertson  snch  words  as  *•  persistent  and  sys- 
tematic disregard  of  truth.'  I  never  imputed  knowledge  on  any  subject 
to  Mr  Robertson  ;  on  the  contrary,  I  expressed  surprise  at  his  igno- 
rance. And,  after  his  explanation,  I  continue  in  that  surprise.  Mr 
Robertson  says,  '  I  gratefully  remember  his  (Lord  Handyside's)  great 
kindness  m  xtndaiaking  for  me  the  duties  of  resident  fSheriff  at  Falkirk 
daring  several  weeks  of  the  autumn  of  1852.'  May  I  be  permitted  to 
inqoire  by  whose  authority  Sheriff  Handyside '  officiated  as  resident 
Sheriff  on  that  occasion ;  and  in  what  capacity  he  acted  ?  Was  it  as 
the  substitute  of  Mmself,  or  as  the  depute  of  bis  substitute?  Or  was  it 
in  virtue  of  his  original  jurisdiction  as  Sheriff  under  his  commission 
from  the  Cro¥m  t  If  Lord  Handyside  did,  in  point  of  fact,  exercise  ori- 
ginal jurisdiction  as  Sheriff  of  Stirlingshire  in  1852,  as  Mr  Robertson 
admits,  was  I  not  justified,  according  to  the  strictest  rules  of  fair  discus- 
sion, in  referring  to  that  fact,  in  refutation  of  Mr  Robertson's  assertion 
tbt  snch  a  proceeding  was  '  incompetent.'  But  Mr  Robertson  adds, 
'  1  am  very  certain  that  during  that  time  he  never  decided  any  case  in  the 
first  instance  which  depended  before  his  ordinary  court,  unless  he  did  so  of 
<»i»»au  of  parties.'  Now,  surely,  if  it  were  competent  for  the  Sheriff  to 
pronoimce  interlocutory  orders  in  the  exercise  of  original  jurisdiction,  it 
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moBt  haye  been  equally  competent  for  him  to  hare  proceeded  to  decide 
the  cause  on  the  merits.  And,  indeed,  the  explanation  which  I  baTe 
quoted,  coming  from  one  who  has  access  to  the  records  of  the  Court,  looks 
very  like  an  admission  that  Sheriff  Handyside  did  decide  causes  in  the 
ordinary  roll,  though  Mr  Robertson  afterwards  observes  that  he  has  no 
*  reason  to  believe '  that  he  did  so.  The  suggestion  that  his  authority 
was  derived  from  '  the  consent  of  parties,'  in  no  way  affects  the  argument. 
That  their  consent,  if  required,  was  readily  given,  I  can  easUy  believe. 
I  should  regret  exceedingly  had  I  written  a  single  word  implying  that  there 
was  ever  a  litigant  in  Stirlingshire  who  would  have  refused  his  consent  to 
the  decision  of  his  case  by  Lord  Handyside  instead  of  by  Mr  Robertson. 
But,  admitting  that  Lord  Handyside  never  decided  a  case  in  the  first 
instance  at  all,  I  yet  fail  to  reconcile  the  fact  that  the  Sheriff  of  the  county 
of  Stirling  relieved  his  substitute  for  <  several  weeks  in  the  autumn  of  1852/ 
with  Mr  Robertson's  statement  that  the  provisions  of  the  Act  of  1838, 
requiring  the  Sheriff  thus  to  attend  personally  during  the  absence  of  his 
substitute,  '  ccmnot  now  be  carried  o.ut,'  and  that  because  the  Sheriff '  can 
do  NOTHiNa  in  the  first  instance,'  with  regard  to  the  ordinary  action  roll, 
or,  as  he  elsewhere  puts  it,  *  cannot  act  in  the  ordinary  court  to  cmy  ^ect 
or  purpose  whatever.* 

III.  Mr  Robertson  accuses  me  of  *  ignorance  or  disregard  of  truth'  m 
the  following  matter :  <  This  reviewer  informs  us  that  the  appellate  juris- 
diction was  introduced  in  1747,  by  the  direct  enactment  of  Uve  Jurisdiction 
Act*  I  never  said  anything  of  the  sort.  I  am  not  aware  that  the  appel- 
late jurisdiction  of  the  Sheriff  was  ever  introduced  by  the  direct  enact- 
ment of  any  statute  whatever.  What  I  said  was,  that,  in  virtue  of  the 
provisions  of  the  Jurisdiction  Act,  the  Sheriffs  came  to  exercise  the  power 
of  reviewing  the  judgments  as  well  as  of  controlling  generally  the  pro- 
ceedings of  their  substitutes ;  that  this  appeal  became  frequent,  as  the 
country  increased  in  wealth  and  population ;  and  that,  accordingly,  when 
Mr  Robertson  declares  that  under  the  Jurisdiction  Act  the  Sherififs  '  pos- 
sessed no  appellate  jurisdiction  whatever,'  he  misrepresents  the  scope  of 
that  Act ;  and  I  say  all  this  still. 

lY.  Mr  Robertson  calls  me  <  such  a  stranger  to  truth,  that  it  is  incom- 
prehensible to  him,  when  set  forth  in  the  plainest  language.'  The  following 
is  Mr  Robertson's  idea  of  truth  set  forth  in  the  plainest  language : — *  I  state 
in  my  second  letter  (as  in  my  first),  that  the  Sheriff  in  the  ordinary  court 
can  do  nothing,  in  the  first  instance,  beyond  pronouncing  a  merely  formal 
order — that  his  doing  4o  is  incompetent  and  illegal:  I  say  farther,  that 
whatever  the  Sheriff-depute  may  be  in  theory,  he  is  practically  merely  an 
appeal  judge.'  Here  again,  Mr  Robertson's  meaning  can  but  be  guessed 
at ;  for  whether  the  words  '  his  doing  so '  mean  that  it  is  illegal  for  the 
Sheriff  to  pronounce  a  formal  order,  or  that  it  is  illegal  for  him  to  do 
nothing,  or  that  it  is  illegal  for  him  to  do  anything,  no  man  can  certainly 
say.  But,  penetrating  as  best  I  can  the  dim  obscure  of  Mr  Robertson's 
English,  I  gather  his  meaning  to  be,  that  a  certain  procedure  is  illegal  and 
incompetent;  and  then  again,  that  the  same  procedure,  wliatever  it  may  be 
in  theory,  t.e.,  although  it  may  be  in  theory  both  legal  and  competent,'  has 
practically  fallen  into  desuetude :  and  I  cannot  but  think  these  proposi- 
tions inconsistent ;  and  because  of  this,  1  am  to  be  vilified  as  '  a  stranger 
to  truth.'    I  can  only  fall  back  upon  Dr  Johnson's  consolation :  I  ha?e 
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giren  Mr  Robertson  arguments ;  I  cannot  give  him  what  nature  has  de- 
lied. 

These  explanations,  sir,  I  have  thought  doe  to  joor  Joomal.  For  the 
restf  Mr  Robertson's  passionate  iteration  of  former  blonders  is  not  of 
soffident  importi^nce  to  deserve  farther  exposure ;  and  while  his  grossly 
abofiiTe  language  might  easily  be  made  to  furnish  your  readers  with  much 
affloaem^t,  to  gibbet  a  man  who  holds  an  important  public  office  is  no 
plessare  to  me.  So  far  as  Mr  Robertson  made  this  a  duty,  I  have  suffi- 
deatly  discharged  it. — ^I  am,  sir,  your  obedient  servant. 

The  Writer  of  the  Articles  on  the  Sheriff  Courts. 
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COURT  OF  SESSION. 

FIRST  DIVISION. 

HuHTBR  (Lothian's  Trustee)  and  Others  v.  Carron  Company 
AND  Others. — Jan,  27. 

PartMrthip-^Fraud. 

This  is  an  action  brought  by  Mr  Hunter  as  sole  surviving  trustee  under 
the  marriage-contract  of  Mr  and  Mrs  Lothian,  and  by  the  parties  in- 
terested in  the  residue  of  the  trust  estate,  against  the  Carron  Company 
and  certain  individual  defenders,  for  the  purpose  of  having  the  balance- 
f beets  of  the  company  from  1st  January  1824  to  Slst  December  1846, 
aod  other  documents,  reduced,  in  so  far  as  regards  the  proportion  of  the 
profits  of  the  company  effeiring  to  ten  shares  which  belonged  to  Mrs 
Lothian  during  that  period,  and  which  profits,  as  the  pursuers  allege, 
vere  fraudulently  concealed  and  withheld  from  her,  and  the  pursuers  as  in 
ber  right.  The  summons  likewise  concludes  for  declarator  that  the  pur- 
Eoers  have  the  exclusive  right  and  title  to,  and  beneficial  interest  in,  the 
proportion  of  the  profits  or  dividends  which  effeired  to  the  said  ten  shares 
during  the  period  above  mentioned,  and  for  payment  of  the  balance  which 
vpOD  an  accounting  shall  appear  to  be  still  due  to  the  pursuers  as  in  right 
of  Mrs  Lothian,  or,  failing  such  accounting,  for  payment  of  L.30,000. 
To  this  action  certain  preliminary  defences  were  stated  for  the  Carron 
Company,  founded  mainly  upon  the  terms  of  a  deed  executed  by  Mrs 
Lothian  on  16th  June  1848,  in  virtue  of  the  reserved  powers  contained  in 
ber  marriage-contract.  By  that  deed  she  directed  her  trustees  to  allow 
ber  hosband,  Mr  Lothian,  an  option  of  taking  the  said  ten  shares  as  part 
o(  bis  provisions  under  the  marriage-contract,  these  shares  to  be  estimated 
to  him  as  not  exceeding  in  value  the  sum  of  L.6000 ;  and  in  the  event  of 
tbe  Carron  Company  insisting  on  having  the  first  offer  of  the  shares,  she 
Folded  that  any  increased  price  which  the  trustees  might  get  therefor 
beyond  L.6000  should  belong  as  a  gift  to  her  husband,  Mr  Lothian. 
Hi  Lothian,  upon  tbe  death  of  his  wife,  availed  himself  of  the  option  thus 
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conferred  upon  him;  and  as  the  company  insisted  on  exercising  tbeir 
right  of  pre-emption,  the  shares  were  made  oyer  to  them  at  the  price  of 
L.6800.  Mr  Ix)thian  afterwards  married  again,  and  his  second  wife,  who 
survived  him,  and  who  is  his  ezecntrix,  brought  an  action  against  the 
Carron  Company,  with  conclusions  somewhat  similar  to  those  of  the  pre- 
sent summons.  The  action  at  the  instance  of  Mr  Lothian's  execatrix 
was  settled  by  the  Carron  Company  paying  to  her  a  sum  of  L.1 1,000,  and 
she  thereupon  assigned  to  the  company  her  whole  rights  in  reference  to 
the  said  shares. 

The  preliminary  defences  for  the  Carron  Company  in  this  action  are  to 
the  eflTect  that  the  pursuers  have  no  title  to  sue,  and  that  the  Carron 
Company  are  not  bound  to  satisfy  the  production,  in  respect  that  the  is- 
terest  of  the  trust  estate  in  the  said  shares  was,  by  the  deed  of  16th  June 
1848,  limited  to  L.6000;  that  the  right  to  everything  which  might  in- 
crease the  value  of  the  shares  beyond  that  sum  was  conferred  upon  Mr 
Lothian ;  and  that  the  undivided  profits  accordingly  belonged  to  him  or 
to  his  executrix  in  his  right,  and  that  the  company,  on  coming  in  room 
and  place  of  his  executrix  under  the  above-mentioned  assignation,  is  now 
possessed  of  a  title  to  exclude  the  pursuers'  claim. 

Lord  Mackenzie  (Ordinary),  by  interlocutor  of  18th  December  last, 
reserved  these  defences  to  be  discussed  along  with  the  merits,  on  the 
ground  that  they  were  mixed  up  with  the  merits ;  and  the  Carron  Com- 
pany having  reclaimed,  and  pleaded  that  the  defences  were  proper  prelimi- 
nary defences,  and  should  be  sustained  as  such,  the  Court  to-day  adhered 
to  the  Lord  Ordinary's  interlocutor. 

App.f  The  Inspector  op  Poor  op  the  Parish  op  Largs  v. 

DUNLOP  AND  WiLKIE. — Jon,  28. 

Burial'  Ground — Process. 

In  the  year  1856  the  Parochial  Board  of  Largs  purchased  certain  lands 
from  the  Earl  of  Glasgow  for  a  burial-ground,  and  expended  large  sums 
upon  it.  Several  questions  arose  as  to  the  suitability  of  this  groand, 
which  was  objected  to  by  the  parish  on  the  ground  that  it  consisted  prin- 
cipally of  rock,  which  would  make  the  expense  of  opening  graves  excessife; 
and  in  1863  several  persons  in  the  parish,  and  amongst  others  the  respon- 
dents, presented  a  petition  to  the  Sheriff-substitut'e  of  Ayrshire  at  Kil- 
marnock, setting  forth  that  the  Parochial  Board  had  not  provided  a 
burial-ground,  though  required  to  do  so,  and  praying  the  ShenfT,  in  terms 
of  the  statute,  to  designate  and  set  apart  a  suitable  portion  of  ground  for 
that  purpose.  The  Sheriff-substitute  remitted  to  Mr  Slight,  the  superin- 
tendent of  the  Necropolis,  Qlasgow,  to  report  on  the  ground  which  had 
been  bought  by  the  Parochial  Board,  as  to  the  expense  of  digging  graves 
therein,  etc.  After  Mr  Slight  had  reported,  the  Sheriff  found  that  the 
Parochial  Board  had  taken  no  steps  to  provide  a  burying-ground  where 
interments  could  take  place  at  rates  of  which  he  could  approve,  aud 
therefore  designated  a  different  piece  of  ground,  and  appointed  the 
Parochial  Board  forthwith  to  proceed  to  acquire  the  same  itt  terms  of 
the  Act.  Against  this  interlocutor  of  the  Sheriff- substitute,  the  Inspector 
of  Poor  appealed  to  the  Court  of  Session.  The  respondents  in  this  ap- 
peal, Dunlop  and  Wilkie,  objected  to  its  competency  on  the  ground  that 
appeal  was  limited  under  the  10th  section  of  the  Borial-Grounds  Act  to 
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qnestioDS  ansing  with  the  owner  or  owners  of  land  proposed  to  be  desig- 
nated as  a  buriai-groand.  The  Lord  Ordinary  (Jerviswoode)  repelled 
this  objection,  recalled  the  Sheriff-snbstitnte's  interlocntor,  and  allowed 
the  petitioners  (the  respondents  in  the  appeal)  a  proof  of  their  averment 
tb&t  the  Parochial  Board  had  failed  to  provide  a  suitable  bnrying-place, 
Bod  to  the  Inspector  of  Poor  a  proof  also  thereanent.  Against  this  in- 
terlocntor the  respondents  in  the  appeal  reclaimed  to  the  Inner  House. 
The  inspector  objected  to  the  competency  of  the  reclaiming  note,  on  the 
ground  that  by  the  Burial-Grounds  Act  the  Lord  Ordinary's  judgment 
was  declared  to  be  final.  The  reclaimers  contended  that  the  reclaiming 
note  was  competent,  notwithstanding  that  provision  in  the  statute,  in  re- 
spect it  brought  under  review  a  judgment  incompetently  pronounced  by 
the  Lord  Ordinary,  his  review  of  the  SherifiTs  judgment  being  excluded 
(as  they  contended)  by  another  section  of  the  Act. 
The  Court  held  that  the  reclaiming  note  was  incompetent. 

Kellahin  v.  Beggs'  Trustees. — Jan,  28. 
Professional  Service — Discharge, 
This  was  an  action  to  recover  the  sum  of  L.50  as  a  recompense  to  the 
parsuer  for  going  to  America  at  the  request  of  the  late  Mrs  Beggs, 
assisting  her  in  winding  up  her  affairs,  and  returning  with  her  to  this 
country.  The  action  was  founded  on  certain  letters  of  the  deceased,  and 
also  on  the  circumstance  that  Mrs  Beggs  had  admitted  the  claim  by  con- 
senting to  refer  the  matter  to  two  persons,  one  of  whom  fixed  L.70  as  the 
sua  due,  and  the  other  L.30 ;  but  as  no  umpire  had  been  named,  no  deci- 
sion was  pronounced.  Three  days  after,  the  deceased  paid  pursuer  L.8, 
and  he  then  granted  a  receipt  in  terms  which  he  now  contended  were  not 
meant  as  a  discharge  of  the  rest  of  the  claim,  and  craved  inquiry  into  the 
cireumstances.  The  Court  held  that  the  receipt  could  not  be  contradicted, 
and  affirming  the  Lord  Ordinary's  interlocutor,  dismissed  the  action. 

Welsh  r.  Edinburgh  and  Glasgow  Railway  Company. — Feb.  2. 
Reparation — New  TriaL 

The  pursuer  in  this  case  is  Mr  Welsh,  of  the  firm  of  Holtum  and  Welsh, 
tailors  and  clothiers  in  George  Street,  Edinburgh.  Having  been  very 
mnch  injured  at  the  Winchburgh  accident  on  the  Edinburgh  and  Glasgow 
Railvray,  he  raised  an  action  of  damages  against  the  Railway  Company, 
and  obtamed  a  verdict  from  the  jury  for  L.3000.  The  defenders  now 
moved  for  a  new  trial,  on  the  ground  that  the  damages  awarded  were  ex- 
cessive, in  respect  the  pursuer's  recovery  had  been  much  more  complete 
than  bad  been  anticipated  at  the  time  of  the  tritd,  and  that  any  permanent 
effects  of  the  accident  could  now  be  shown  not  to  impair  to  any  extent 
his  chances  of  longevity. 

The  Court  refused  to  set  aside  the  verdict,  the  Lord  President  observ- 
ing that,  though  the  damages  were  heavy,  they  were  not  so  outrageously 
so  as  to  warrant  the  Court  in  interfering  with  the  estimate  of  the  jury. 

MoBTON  and  Others  v.  Edinburgh  and  Glasgow  Railway 
Company. — Feb.  3. 
RqHxration — Master  and  Servant. 
This  is  an  action  at  the  instance  of  the  widow  and  family  of  the  late 
VOL.  vm.  no.  lxxxvit. — ^march  1864.  u 
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Robert  Morton,  engine-drirer  in  the  employment  of  the  defenders,  and 
who  was  killed  at  the  Winchbnrgh  accident,  for  reparation  for  the  loss, 
injury,  and  damage  sastained  by  them  throngh  his  death.  The  pursuers 
proposed  an  issue  to  try  the  question  whether  the  collision  took  pbice 
through  the  fault  of  the  defenders.  The  defenders  objected  to  any  issue 
being  allowed,  on  the  ground  that  the  pursuers'  allegations  on  record 
imputed  the  negligence  charged  to  some  one  in  the  employment  of  the 
Company,  and  that  there  were  therefore  no  grounds  of  action,  because 
this  would  be  the  negligence  of  a  fellow-workman  of  the  deceased,  for 
which  the  employers  were  not  responsible.  The  Lord  Ordinary  (Kinloch) 
reported  the  case,  stating  in  a  note  that  the  pursuers*  averments  did  not 
necessarily  infer  that  the  negligence  alleged  was  that  of  a  person  standing 
in  the  relation  of  coUaborateur  to  the  deceased,  but,  on  the  contrary,  im- 
plied that  the  neghgence  was  in  the  general  management  of  the  Compaoj. 
At  the  discussion  to-day  it  was  contended  for  the  defenders  that  all  the 
parties  in  their  employment,  from  the  managers  downwards,  were  to 
be  regarded  as  coUaboratmrs^  and  that  a  master  not  being  liable  for 
injuries  sustamed  by  the  fault  of  a  fellow-Forkman,  no  issae  should 
be  allowed. 
The  Court  unanimously  allowed  the  issue  proposed  by  the  pursuers, 

and  found  them  entitled  to  expenses. 

• 

The  Lord  Advocate  v,  McNeill. — Feb.  6. 
.  Revenue — Donation. 

The  question  raised  in  this  case  is  whether  inyentory  duty  is  due  to  the 
Crown  on  a  sum  of  L.6000,  to  which  it  is  alleged  the  defender  succeeded 
on  the  death  of  his  mother.  In  1838,  Lachlan  McNeill  Campbell,  the 
elder  brother  of  the  defender,  granted  a  bill  to  his  mother  for  L.6000 
advanced  by  her  to  him,  to  enable  him  to  make  up  the  purchaae*'monej 
of  on  estate.  Mrs  McNeill  endorsed  this  bill  to  her  second  son,  Dugald 
M'Neill,  the  defender,  who,  founding  on  the  bill,  contends  that  the  sum 
therein  was  absolutely  transferred  to  him  of  the  date  of  the  endorsation, 
that  it  was  therefore  not  m  hotm  of  his  mother  at  the  time  of  her  death, 
and  no  inventory  duty  was  payable  in  respect  thereof.  A  proof  before 
answer  was  allowed  to  both  parties.  The  Crown  adduced  the  defender 
and  his  sister  as  witnesses.  The  former  stated  that  his  memory  was,  from 
bad  health,  so  entirely  gone  that  he  could  remember  nothing  of  the  cir- 
cumstances connected  with  the  bill  in  dispute.  The  evidence  of  the  latter 
was  generally  to  the  effect  that  she  understood  that  the  bill  had  been 
given  to  the  defender  by  his  mother  for  his  own  use.  The  defender 
adduced  no  evidence.  Vhe  Lord  Ordinary  (Ormidale)  held  that  the 
defender  had  failed  to  estabh'sh  that  the  L.6000  bill  founded  on  by 
him  had  been  made  over  to  him  by  his  mother  as  a  gift  or  donatioo, 
and  that  as  her  executor,  therefore,  he  was  liable  for  inventory  duty  on 
the  amount. 

To-day  the  Court  (Lord  Deas  dissentmg)  recalled  the  Lord  Ordinary's 
interlocutor,  holding  that  the  import  of  Miss  McNeill's  evidence  on  the 
whole  event  went  to  show  that  the  bill  had  been  endorsed  to  the  defender 
by  his  mother  as  a  donation,  and  was  therefore  not  tin  bonis  of  her  at  her 
death,  and  not  liable  to  inventory  duty. 


THE  COUBT  OF  SESSION.  155 

Neville  r.  The  Greekock  and  Qourock  Omnibus  Compant 
AND  Clark. — Feb.  6. 

Beparation — New  Trial. 

This  wu  an  action  of  damages  for  personal  iiy'nries  sustained  hj  the 
porsaer  in  a  collision  between  two  omnibnses,  the  property  respectively  of 
the  defenders.  The  pnrsner  was  trayelling  on  Clark's  omnibus,  and  the 
Company's  omnibas  in  passing  Clark's  ran  np  on  some  earth  at  the  side 
of  the  road,  canted  over,  and  in  falling,  the  footboard  struck  the  pursuer's 
1^,  causing  the  injury  for  which  reparation  was  sought  by  the  present 
action.  An  issue  was  sent  to  a  jury  to  try  the  question  whether  the 
cdlision  was  caused  by  the  fault  of  the  drivers  of  the  omnibuses,  and  if 
io,  whether  by  both,  or  which.  No  appearance  was  made  for  the  Omnibus 
Company  at  the  trial,  which  proceeded  as  between  the  pursuer  and  Clark. 
The  jury  found  for  the  pursuer  as  against  both  defenders,  and  assessed 
the  damage  at  L.200.  The  defender  Clark  moved  for  a  new  trial,  on  the 
groond  that  the  verdict  was  contrary  to  evidence. 

The  Court  (Lord  Deas  dissenting)  granted  a  new  trial ;  but,  in  re- 
$^pect  of  the  difference  of  opinion  on  the  bench,  only  on  the  condition  that 
the  expenses  of  the  defender's  trial  should  be  paid  by  the  defender  Clark. 

QowDEN  (LoBD  Elphinstone's  Trustee)  v.  Ladt  Hawardek  and 
0TBWS.—Fdf.  9. 

Entail — Eeduction. 

The  present  action  is  brought  by  the  trustee  on  the  sequestrated  estate 
of  the  late  John  Fleming  of  Biggar  and  Cumbernauld,  afterwards  four- 
teenth Lord  Elphinstone,  in  order  to  have  it  found  that  certain  deeds  of 
entail,  under  which  Lord  Elphinstone  held,  were  invalid,  and  the  title  found 
to  have  been  one  in  fee-simple.  It  also  contains  conclusions  of  reduction 
of  the  title  made  up  by  the  defender.  Lady  Hawarden,  as  heiress  of  entail 
niider  the  deeds  in  question,  and  for  delivery  of  the  late  Lord  Elphinstone's 
titles.  It  was  objected  by  the  defender  that  the  action  is  incompetent, 
inagmach  as  there  ahready  depends  in  Court  an  action  at  her  own  instance 
against  the  trustee,  for  the  purpose  of  having  the  entails  declared  valid. 
In  that  action  the  trustee  has  stated  defences,  and  it  is  contended  that  in 
it  the  whole  matter  of  controversy  will  be  determined,  and  that  the  pre- 
sent action  is  therefore  inadmissible.  The  Lord  Ordinary  (Blinloch) 
repelled  the  plea  of  Us  aUbi  pendens^  and  the  defender  reclaimed. 

The  Lord  President  said  it  was  quite  clear  there  was  no  incompetency 
in  the  present  action.  Various  considerations  went  to  support  the  com- 
petency, not  the  least  strong  of  which  was  that  the  pursuer  was  a  trustee 
on  a  bankrupt  estate,  and  was  therefore  entitled  to  insist  in  action  of 
his  own  for  the  purpose  of  realizing  that  estate.  It  was  not  expedient 
that  his  right  should  be  made  dependent  upon  the  issue  of  an  action  at 
the  instance  of  another  person,  which  might,  at  the  will  of  that  person, 

prove  abortive  by  being  abandoned  at  any  stage. 
The  Court,  therefore,  adhered  with  expenses. 

Jabddib's  Tbustkbs  v.  The  Cabbon  Compant. — Feb.  10. 
Partnership — Fraud. 
Hie  pursuers  in  this  case,  who  are  the  trustees  of  the  late  John 
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Jardine,  Esq.,  Sheriff  of  Ross,  sue  the  defenders,  William  Dawson  and 
others,  now  or  formerly  managers  or  agents  of  the  Carron  Company,  for 
damages,  alleged  to  be  due  through  the  pnrsners  having  been  induced  to 
sell  certain  shares  of  the  stock  of  the  Carron  Company  at  less  than  their 
value,  in  consequence  of  the  affairs  of  the  Company  having  been  concealed 
and  misrepresented  by  the  defenders.  The  issues  for  the  pursuers — ^whicb 
have  been  approved  of  to  try  the  case — ^put  the  question,  Whether  thej 
were  induced  to  sell  the  shares  in  question  at  a  certcdn  price  by  false  aod 
fraudulent  representations  and  concealment  on  the  part  of  the  deceased 
Joseph  Dawson,  acting  in  concert  with  William  Dawson,  Henry  Dawson, 
and  Henry  Stainton,  or  with  one  or  more  of  them,  in  regard  to  the  affairs 
of  the  Carron  Company,  to  the  loss,  injury,  and  damages  of  the  pursuers? 
—damages  being  laid  at  L.20,000.  The  defenders  aver  that  the  late  Mr 
Jardine  was  privy  to  the  actings  and  representations  of  the  defenders, 
and  availed  himself  of  them,  and  benefited  by  them,  and  accordingly  pro> 
posed  that  a  counter  issue  should  be  allowed  to  them  to  the  effect— 
Whether,  by  the  knowledge  and  conduct  of  Mr  Jardine  in  regard  to  the 
affairs  of  the  Carron  Company,  the  pursuers  were  barred  from  insisting 
in  the  claim  for  damages  alleged  to  have  been  occasioned  by  the  sale  of 
the  said  shares  ? 

The  Court  to-day  disallowed  the  proposed  counter  issue,  holding  that 
as  the  question  raised  by  it  was  a  direct  negatiye  of  that  put  in  the  issues 
for  the  pursuer,  no  counter  issue  was  necessary  to  enable  the  defenders  to 
prove  the  alleged  knowledge  and  conduct  of  Mr  Jardine. 

Pet.  and  Com,^  Sir  R.  Menzies  v.  Macdokald. — Feb.  13. 
Interdict^  breach  qf^Fishing. 
In  1857,  Sir  Robert  Menzies  obtained  an  interdict  against  Alexander 
Macdonald,  innkeeper,  Macdonald  Arms  Inn  or  Hotel,  Kinloch  Rannoch, 
interdicting  him,  his  servants,  friends,  guests,  lodgers,  family,  and  de- 
pendents, or  others  in  his  name  or  employment,  or  acting  under  his  au- 
thority or  permission,  or  as  in  his  right,  from  entering,  landing,  or  in  any 
way  trespassing  upon  any  part  of  the  lands  adjacent  to,  and  the  islands 
situated  in,  thQ  lake  or  loch  called  Loch  Rannoch,  in  the  shire  of  Perth, 
forming  part  of  the  estate  of  Rannoch,  the  property  of  the  suspender ; 
and  also  from  drawing  nets  and  boats  upon,  or  landing  oars  or  nets,  or 
fishing  implements,  or  tackle,  or  any  other  articles  upon  or  in  any  waj 
making  use  of,  the  said  lands  or  islands,  and  from  troubling,  molesting, 
or  in  any  way  interfering  with  the  suspender  in  the  peaceable  possession  and 
enjoyment  of  the  said  lands  or  islands,  or  any  part  of  them,  in  any  manner 
of  way.  Sir  Robert  Menzies  and  the  other  proprietors  of  lands  adjacent  to 
Loch  Rannoch  have  a  joint  right  or  common  property  in  the  loch,  and  a 
joint  right  of  sailing  and  trout-fishing  therein.  The  inn  which  the  respondent 
occupies  is  the  property  of  General  Sir  John  Macdonald  of  Dalchosnie, 
being  part  of  the  estate  of  Kinloch,  lying  adjacent  to  Loch  Rannoch ; 
and  as  his  tenant,  the  respondent  has  his  permission  to  sail  boats  on  and 
fish  in  Loch  Rannoch,  by  himself,  his  guests,  or  servants.  In  1863,  Sir 
Robert  Menzies  presented  the  present  petition  and  complaint,  prajiug 
the  Court  to  find  that  the  respondent  had  been  goilty  of  contempt  of 
Court  and  breach  of  interdict,  and  therefore  to  fine  him  in  a  snm  of 
L.lOO,  or  such  other  sum  as  their  Lordships  might  deem  meet.    In  the 
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petition  two  breaches  of  interdict  are  alleged  to  have  been  committed — 
the  first  on  3d  July  1863,  when  the  respondent,  accompanied  by  a 
goest  at  his  inn,  is  alleged  to  have  rnn  ashore  a  boat  on  the  petitioner's 
iknds  at  a  place  called  Sandy  Point,  and  allowed  it  to  remain  there  for  some 
ume,  after  which  they  pnt  out  into  the  loch  again.  The  second  breach 
is  said  to  have  been  on  21st  July  1863,  when  it  is  alleged  that  a  boat 
belonging  to  the  respondent,  in  which  there  were  two  gnests  from  the 
inn,  and  one  of  the  respondent's  boatmen  or  servants,  was  landed  or  rnn 
■shore  on  one  of  the  islands  in  the  loch  belonging  to  the  petitioner,  and 
allowed  to  rest  there  for  a  considerable  time.  In  the  answers  to  the 
petition  the  respondent  admits  that  the  interdict  stated  was  obtained  in 
absence  of  Sir  Robert  Menzies ;  but  he  avers  that,  although  he  has  been 
io  the  habit  of  sailing  and  fishing  in  the  loch  with  his  guests  and  his 
servants,  he  never  committed  any  breach  of  interdict,  or  landed  on  any 
part  of  the  lands  adjacent  to,  or  islands  in,  the  loch  forming  part  of  the 
estate  of  Bannoch,  the  property  of  the  petitioner,  and  that  he  had  strictly 
charged  his  servants  and  guests  not  to  do  so. 

The  Court  unanimously  refused  the  petition  and  complaint,  and  as- 
soilzied the  respondent  with  expenses,  holding  that,  in  regard  to  the 
alleged  breach  of  interdict  on  3d  July,  there  was  no  evidence  to  support 
it  at  all,  it  being  admitted  that  the  solum  of  the  loch  was  not  the  pro- 
perty of  the  petitioner,  but  belonged  jointly  to  the  adjacent  proprietors, 
and  it  being  proved  that  the  boat  on  that  occasion  was  resting  on  the 
lo/um  of  the  loch  several  feet  from  the  shore.  In  regard  to  the  alleged 
breach  of  interdict  on  21st  July,  their  Lordships  were  of  opinion  that 
the  preponderance  of  evidence  was  in  favour  of  the  view,  that  on  that 
occasion  also  no  part  of  the  boat  was  out  of  the  water  resting  on  the 
island ;  and  they  were  further  of  opinion,  that  even  if  it  had  been  so, 
it  was  sufficiently  proved  that  the  placing  the  boat  in  that  position 
would  have  been  a  contravention  of  express  orders  by  the  respondent 
to  the  contrary,  for  which  he  could  not  have  been  liable  in  the  present  ap- 
plication. Lord  Deas  further  indicated  that,  apart  from  this,  he  had  great 
doobts  whether  rnnnuig  a  boat  up  a  couple  of  feet  or  so  on  an  island, 
whilst  those  on  board  were  lunching,  and  without  any  of  them  landing,  would 
be  a  breach  of  the  interdict  in  the  terms  in  which  it  had  been  granted. 

App,^  Young  v,  Lang. — Feb,  18. 
Smoke  Prevention  Acts, 
By  the  Acts  7  and  8  Geo.  lY.,  c.  43,  it  was  enacted  that  the  pro- 
prietors  and  occupiers  of  certain  kinds  of  maufactories  and  works  within 
the  dty  of  Glasgow,  or  two  miles  from  the  Cross  thereof,  should,  after 
the  passing  of  the  Act,  construct  the  fireplaces  or  furnaces  and  chimneys 
of  the  steam-engines  and  other  works  in  such  a  way  as  to  consume  the 
smoke  arising  therefrom  as  far  as  practicable.  The  respondent  in 
the  present  appeal,  who  is  one  of  the  Procurators-fiscal  of  Glasgow,  pre- 
sented a  petition  in  1862  to  the  Dean  of  Guild  of  Glasgow,  praying  for 
a  remit  to  men  of  skill,  in  terms  of  the  said  Act,  to  examine  the  works  of 
the  appellant,  at  No.  9,  Shuttle  Street,  Glasgow,  known  as  a  tallow 
chandleTy,  and  to  report  what  alterations  were  necessary  to  obviate  the 
Qoisance  caused  by  large  quantities  of  smoke  emitted  from  them.  The 
I>ean  of  Guild  found  it  proved,  after  hearing  parties,  that  the  works  in 


158  DIGEST  OF  DECiaiOKS  IN 

qaestion  emitted  large  quantities  of  smoke«  and  remitted  to  certain  men 
of  skill  in  Glasgow,  who  reported  what  changes  they  considered  neces- 
sary to  make  the  works  consume  their  own  smoke.  The  Dean  of  Goild 
having  approved  of  this  report,  and  ordained  Yonng  to  make  the  altera^ous 
recommended,  he  presented  the  present  appeal,  and  contended  that  the  Act 
of  Geo.  IV.,  on  which  the  Procurator-fiscal's  complaint  proceeded,  did 
not  apply  to  the  works  in  qaestion ;  and  farther,  that  he  was  not  bonnd 
to  make  the  alterations  suggested,  in  respect  they  were  merely  new  and 
untried  arrangements  which  were  not  practicable,  having  regard  to  the 
natare  of  the  business  carried  on  in  the  works,  and  that  even  if  adopted 
they  would  in  no  way  tend  to  the  consumption  of  smoke.  The  Court 
remitted  to  the  same  men  of  skill  to  report  again  on  the  alterations 
proposed  by  them,  with  reference  to  the  objections  stated  by  the  appellant 
to  their  last  report.  These  gentlemen  gave  in  a  further  report,  con- 
siderably modifying  their  former  one,  and  the  case  was  in  the  roll  to-day 
for  farther  discussion. 

The  Court,  after  hearing  counsel,  repelled  the  plea  of  the  appellant  that 
his  works  were  not  of  the  description  referred  to  in  the  Act  of  Parlia- 
ment, and  held  that  they  must  be  made  comformable  to  the  best  con- 
struction of  such  works  now  in  use ;  and  that  as  the  changes  proposed  in 
the  second  report  would  produce  this  effect  without  interfering  with  the 
carrying  on  of  the  business,  they  ought  to  be  made.  There  was  some  dis- 
cussion as  to  the  form  in  which  the  judgment  of  the  Court  should  be  put, 
the  appellant  contending  that  the  jurisdiction  of  the  Court  was  exhausted 
by  their  merely ^m^tn^  that  the  alterations  should  be  made;  the  respon- 
dent, on  the  other  hand,  contending  that  a  remit  should  be  made  to  the 
Dean  of  Guild  to  see  the  alterations  executed.  The  Court  took  time  to 
consider  the  form  of  their  interlocutor. 

After  some  discussion,  the  Court  found  the  respondent  entitled  to  ex- 
penses, but  subject  to  modification  (to  an  extent  to  be  fixed  when  the 
account  had  been  taxed),  in  respect  that  the  alterations  now  appointed  to 
be  made  were  materially  different  from  those  suggested  in  the  report  of 
\^hich  the  Dean  of  Guild  approved. 

Watt  v.  Hamilton. — Fd>.  19. 

Coniraci — Profesaiomd  En^loyment. 

The  pursuer,  from  1843  to  the  end  of  1860,  was  a  cashier  and  book- 
keeper in  the  employment  of  Messrs  William  and  James  Davidson  and 
Co.,  muslin  manufacturers  and  merchants  in  Glasgow,  of  which  firm  the 
defender  is  a  partner.  In  1850,  Mr  Davidson  of  Ruchill,  also  a  part- 
ner of  the  said  firm,  died,  leaving  considerable  property  and  a  trust-deed, 
naming  amongst  others  the  defender  as  one  of  his  trustees,  who  was  also 
appointed  by  the  other  trustees  factor  for  the  trust.  The  books  and 
accounts  of  the  trust  were  kept  by  the  pursuer  from  1850  to  1860,  with- 
out any  increase  in  respect  thereof  to  his  salary.  In  1857,  the  defender 
received  a  factor  fee  of  L.1000  for  the  preceding  seven  years ;  and  the 
pursuer  having  claimed  in  1860  some  remuneration  for  his  trouble  in  act- 
ing as  clerk  in  the  trust  matters,  which  the  defender  refused,  the  present 
action  was  brought,  concluding  for  L.525;  being  remuneration  at  the  rate 
of  L.50  a-year. 

A  proof  having  been  led,  the  Lord  Ordinary  ( Jerviswoode)  found,  inter 
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alia,  that  the  seryices  alleged  by  the  pursuer  had  been  performed  by  him ; 
that  so  payment  had  been  made  to  him,  therefore  that  there  had  been  no 
stipalation  or  agreement  between  him  and  the  defender  as  to  whether  any 
remooeration  was  to  be  ftUowed ;  that  it  was  not  proved  that  the  pursner 
oDdertook  to  perform  the  work  without  remuneration,  or  that  it  was  in- 
teoded  to  be  covered  by  his  salary ;  and  that  L.20  per  annum  was  a  rea- 
sooable  aUowance  for  the  services  which  he  had  performed.  His  Lordship 
further  found,  in  point  of  law,  that  the  pursuer  was  entitled,  on  the  prin- 
ciple of  quantfon  mendty  to  be  remunerated  for  the  work  he  had  done ;  but, 
iu  respect  of  the  delay  in  making  his  claim,  and  that  the  amount  had  not 
beeD  ascertained  till  now,  found  that  no  interest  was  due  on  the  sums 
decerned  for  prior  to  the  date  of  the  interlocutor. 

The  defender  having  reclaimed,  the  Court  to-day,  after  hearing  coun- 
*!,  adhered  to  the  Lord  Ordinary's  interlocutor,  Lord  Deas  dissenting 
OD  the  ground  that  the  impression  produced  on  his  mind  by  the  proof  was 
tbat  the  pursaer,  in  acting  as  clerk  to  the  defender  in  regard  to  trust 
matters,  never  anticipated  he  was  to  get  any  special  remuneration  there- 
for; that  the  idea  of  making  a  charge  had  only  occurred  to  him  on  seeing 
Ms  master  get  a  factor  fee  in  1857 ;  and  that  there  was  no  principle  in 
law  entitling  one  to  turn  round  and  claim  remuneration  for  work  intended 
at  the  time  to  be  performed  gratuitously.  His  Lordship  expressed  his 
regret  at  feeling  compelled  to  dissent,  as,  if  he  could  conscientiously  hare 
done  80,  he  would  gladly  have  favoured  the  pursuer's  case. 

Declarator  of  Non-ErUnf  J  Hope  r.  Hope. — Feb,  20. 

Sale — Clause  of  Relief. 

This  was  an  action  raised  by  G.  W.  Hope  of  Craighall  and  Waughton, 
a^inst  Sir  Archibald  Hope  of  Craighall.  The  following  statement,  ex- 
plaoatory  of  the  action,  is  taken  from  the  note  to  the  Lord  Ordinary's 
(Lord  Benholme's)  interlocutor  of  15th  March  1858 : — In  this  case  the 
porsner  is  a  singular  successor  in  the  superiority,  whilst  the  defender  is  a 
singular  successor  in  the  property.  The  original  feu-charter  was  granted 
13  1718.  It  contains  two  clauses — one  relieving  the  vassal  of  public  bur- 
<iens,  and  the  other  relieving  him  of  minister's  stipend  and  reparation  of 
i&anses.  Neither  of  these  were  noticed  in  the  original  infeftment  so  as  in 
any  way  to  enter  the  record.  Between  the  date  of  .this  original  consti- 
totion  of  the  feu,  and  the  first  renewal  of  the  investiture,  the  superiority 
tad  passed  by  purchase  into  the  possession  of  the  pursuer's  family.  In 
1777, 1787,  and  1817  respectively,  the  investiture  was  renewed  by  ances- 
tors of  the  pursuer  in  favour  of  descendants  of  the  original  vassal,  by 
pr«K^pts  of  clare  constat  and  infeftment,  in  which  no  mention  is  made  of 
these  clauses  of  relief,  and  no  reference  is  made  to  the  feu-charter  of  1718, 
or  its  contents.  The  dominium  utile  continued  to  be  held  on  these  feudal 
titles  from  1777  until  1826,  when  it  was  acquired  by  purchase  by  the 
defender's  father,  who  was  infeft  base.  The  conveyance  in  his  favour 
<^Qtaia8  no  mention  or  special  conveyance  of  these  two  clanses  gf  relief. 
The  question  which  occurs  in  this  declarator  of  non-entry  is  whether  the 
defender,  who  is  now  to  enter  as  vassal  or  heir  to  his  father,  is  entitled  to 
ia^ist  upon  having  these  clauses  of  relief  introduced  into  the  investiture  to 
be  renewed  in  his  favour,  either  by  express  recital,  or  by  that  special  refer- 
»ce  to  the  original  charter  which  might  be  equivalent  to  it,  under  the  new 
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form  introdaced  bj  the  Titles  to  Land  (Scotland)  Act,  1858.  His  Lord- 
ship held  that  these  claases  coDStitated  no  essential  part  of  the  feudal 
title,  and  that  the  pursuer  is  not  now  bound  by  them ;  that  if  they  were 
mere  matter  of  personal  contract,  the  defender  had  acquired  no  sij^oient 
title  to  enforce  them  against  the  pursuer ;  and  that  if  they  could  be 
viewed  as  forming  qualities  of  the  real  title  of  the  vassal,  they  had  been 
worked  off  by  the  effect  of  prescription.  His  Lordship,  therefore,  pro- 
nounced an  interlocutor,  in  which  he  found  '  that  the  defender  is  do! 
entitled  to  insist  that  clauses  of  relief  as  to  public  burdens,  or  as  to  stipend 
and  reparation  of  manses,  should  enter  the  renewed  investiture,  or  that  the 
writ  of  confirmation,  or  of  clare  constat  to  be  granted  by  the  pursuer 
in  terms  of  the  Titles  to  Land  (Scotland)  Act,  1858,  should  refer  to  and 
specify  the  charter  of  1718,  as  containing  the  conditions  of  the  renewed 
investiture.' 

Sir  Archibald  Hope  reclaimed. 

The  case  was  advised  to-day,  when  their  Lordships  reversed  the  inter- 
locutor of  the  Lord  Ordinary. 

SECOND  DIVISION. 
M,P^  The  Clydesdale  Banking  Company  v.  Murdoch  (Real  Raises) 
AND  Others. — Jan.  28. 
Bankruptcy — Collusion. 
This  is  a  process  of  multiplepoinding  raised  by  Mr  Murdoch  as  a  credi- 
tor who  was  ranked  in  the  sequestration  of  Adam  William  Dunn.  The 
Clydesdale  Banking  Company,  who  are  the  nominal  raisers  of  the  process, 
were  also  creditors  of  Mr  Dunn  ranked  in  the  sequestration  in  respect 
of  two  debts,  the  one  being  for  L.128,  16s.  7d.,  claimed  and  ranked  for 
by  them  as  in  their  own  right,  and  the  other  for  L.4o0,  17s.  7d.,  claimed 
and  ranked  for  by  them  as  in  right  of  the  Edinburgh  and  Glasgow  Bank. 
The  action  was  raised  by  Mr  Murdoch,  in  name  of  the  Clydesdale  Bank, 
in  virtue  of  sec.  150  of  the  Bankrupt  Act  of  1856, 19  and  20  Vict.,  c.  79, 
which  declares  all  collusive  preferences,  gratuities,  securities,  payments, 
or  other  consideration,  given  or  promised  by  a  bankrupt  for  procuring 
his  discharge  to  be  void,  and  that  in  such  a  process  as  the  present  the 
amount  of  the  colluding  creditor's  debt,  besides  double  the  amount  of  the 
value  of  the  preference  given  or  promised  to  him,  may  be  made  a  fund  of 
division  among  the  creditors  of  the  bankrupt.  The  Clydesdale  Bank— 
who,  it  is  alleged  by  the  real  raiser,  Mr  Murdoch,  obtained  or  were  pro- 
mised by  Mr  Dunn,  the  bankrupt,  a  preference,  gratuity,  or  other  con- 
sideration for  their  consent  to  his  discharge  under  a  composition  arrange- 
ment— objected  to  the  present  process  as  untenable  in  the  circumstances, 
and  a  record  has  been  made  up  betwixt  them  and  Mr  Murdoch.  Lord 
Ardmillan,  before  whom  the  case  then  depended  as  Ordinary,  allowed  the 
parties  a  proof  of  their  respective  averments  before  answer ;  and  a  proof 
having  accordingly  been  adduced,  the  case  came  to  be  debated  before  Lord 
Ormidale.  In  the  course  of  the  debate,  the  real  raiser,  Mr  Murdoch,  pro- 
posed and  was  allowed  to  lodge  the  minute  No.  120  of  process,  in  which,  on 
the  narrative  that  the  alleged  collusive  arrangement  had '  not  been  proved 
to  apply  to  the  debt  of  L.128,  16s.  7d.,  for  which  the  nominal  pursuers, 
the  Clydesdale  Banking  Company,  claimed,  and  were  ranked  in  their  own 
right,  in  the  said  sequestration  of  Adam  William  Dunn ;  and  in  respect 
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the  valae  of  said  collasire  consideration  is  not,  in  the  circamstances  of  the 
case,  SQSceptible  of  a  pecuniary  estimation,  he  restricts  the  conclosious  of 
the  Bommons  as  a  statement  of  the  f  and  in  m&Mo^  so  far  as  directed  against 
the  nominal  raisers,  to  the  sam  of  L.450,  17s.  7d.  sterling,  being  the 
uQoant  of  the  debt  for  which  the  said  Clydesdale  Banking  Company,  as 
ia  Tight  of  the  Edinburgh  and  Glasgow  Bank,  claimed,  and  were  ranked 
in  the  said  sequestration,  bat  withoat  prejodice  to  the  conclusion  for  ez- 
peoses.'  On  Mr  Mardoch  lodging  his  minute,  the  nominal  raisers  crared 
and  were  allowed  to  lodge  three  additional  pleas  in  law,  to  the  effect 
the  coUusiye  consideration,  by  way  of  preference,  alleged  to  have  been 
griTcn  or  promised  to  the  nominal  raisers,  being  now  admitted  to  be  of 
sQch  a  nature  as  to  be  incapable  of  pecuniary  estimation,  the  action  must 
beheld  to  hare  been  from  the  beginning,  and  to  be  now,  incompetent  and 
QQtenable  under  the  statute,  and  that  it  falls  therefore  to  be  dismissed. 

The  Lord  Ordinary  sustained  these  additional  pleas. 

Mr  Murdoch  reclaimed,  and  counsel  were  heard.  To-day  the  case 
was  adrised. 

l^e  Lord  Justice-Clerk  said  this  action  of  multiplepoinding  could 
not  bare  been  maintained  at  common  law.  If  it  was  competent  at  all,  it 
was  60  under  the  150th  section  of  the  statute.  Now  there  could  be  no 
doabt  that  the  proceeding  was  a  highly  penal  one,  and  therefore  the  real 
raiser's  averments,  whether  on  record  or  in  the  minute,  must  be  read  very 
strictly.  The  question  then  came  to  be,  What  was  the  effect  of  the 
minute?  It  contained  an  expression,  averment,  or  admission  by  the  real 
raiser,  that '  the  value  of  said  collusive  consideration  is  not,  in  the  circum- 
stances of  the  case,  susceptible  of  a  pecuniary  estimation.'  Now  he  (the 
Lord  Justice-Clerk)  didn't  say  that,  in  order  to  found  the  proceedings 
under  sec.  150,  the  collusive  consideration  must  be  pecuniary.  But  he 
vas  qaite  clear  as  to  two  things :  first,  that  under  sec.  150  the  collusive 
consideration  given  for  the  discharge  must  be  'of  advantage'  to  the 
creditor  taking  it ;  and  second,  if  the  consideration  were  such  that,  if  not 
of  peconiary,  it  was  of  no  other  value,  then  if  it  was  not  of  pecuniary  value 
it  did  not  raise  a  case  under  sec.  150.  Here  the  minute  expressly  said 
that  the  consideration  was  not  capable  of  pecuniary  estimation ;  while  it 
was  dear  tiiat  (being  a  letter  of  guarantee),  if  it  was  not  of  pecuniary 
^ne,  it  was  of  no  value  whatever.  If  so,  then  there  was  an  end  to  this 
action,  because  there  was  an  end  to  the  offence.  To  stipulate  for  a  con- 
sideration  quite  yalueless  at  the  time  it  was  granted  was  not  what  was 
contemplated  or  forbidden  by  the  statute. 

The  Court  therefore  dismissed  the  multiplepohiding  with  expenses. 

Pet^  George  King  akd  Othebs  (Trustees  of  George  Street 
Chapel,  Aberdeen. — Jan.  30. 
Trust—Power  of  Sale, 
This  was  an  iq>plication  by  the  trustees  of  a  dissenting  chapel  in  Aber* 
deeo,  for  authority  to  sell  the  chapel,  in  respect  that  it  has  become  quite 
onsoitable  as  a  place  of  worship,  and  that  a  site  has  been  purchased  and 
fands  have  been  subscribed  for  the  erection  of  a  new  church.    The  peti- 
tion is  presented  in  accordance  with  a  resolution  of  a  meeting  of  the 
members  of  the  church,  who  are  the  beneficiaries  of  the  trust,  pasised  by  a 
▼oL.  vm.  iro.  Lzxxvn.— MARCH  1864.  x 
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minority  of  55  to  6.  It  was  explained  that  the  ground  for  preseutingtbe 
petition  is  that  the  petitioners  do  not  maintain  that  they  have  either  an 
express  or  implied  power  of  sale,  bat  ask  the  Court  to  authorize  the  sale 
in  respect  of  the  extreme  expediency  and  justice  of  the  proceedings  in  the 
circumstances. 

The  Lord  Ordinary  (Barcaple)  reported  the  petition  to  the  Second 
Division,  with  a  note  expressing  views  adverse  to  its  competency. 

After  hearing  counsel  to-day  in  support  of  the  petition,  the  Court  re- 
mitted to  the  Lord  Ordinary  to  dismiss  it  as  incompetent. 

Mrs  Cambrok  and  Others  v.  Anderson  and  Others  (West's 
Trustees). — Fth,  2. 

Bevocation — Deathbed. 

By  his  deed  of  settlement,  dated  4th  May  1852,  the  late  Wm.  West, 
Mansfield  Place,  Edinburgh,  made  certain  special  conveyances  of  defined 
heritable  properties  in  favour  of  the  individuals  therein  named.  He  then 
conveyed  to  trustees  <  all  lands  and  heritable  estate  of  every  description, 
excepting  always  the  subjects  specially  before  disponed,  that  shall  belong 
to  me  at  the  time  of  my  death,'  and  his  whole  moveable  estate.  He  re- 
serves a  power  to  revoke  even  on  deathbed.  By  a  codicil,  dated  12ih 
September  1862,  Mr  West  expressly  revoked  certain  of  the  special  dis- 
positions contained  in  his  first  deed  of  settlement.  Of  part  of  the  subjects 
contained  in  these,  he  made  a  redisposition  to  different  individuals  by  the 
same  codicil.  This  codicil,  it  has  been  proved,  was  executed  on  death- 
bed. The  Lord  Ordinary  (Kinloch)  held  that  the  codicil  of  12th  Septem- 
ber 1862  was  effectual  to  revoke  the  special  conveyance  in  the  deed  of 
settlement,  but  ineffectual  to  convey  heritable  subjects  to  the  prejudice  of 
the  heir-at-law,  and  the  Court  to-day  adhered  to  the  interlocutor. 

Bell  or  Kennedy  v.  Bell. — Feb.  2. 
Succession — Wife*8  Share  of  Goods. 

The  question  in  this  case  is,  whether  '  dead's  part*  was  due,  in  conse- 
quence of  the  dissolution  of  the  marriage  of  Mr  and  Mrs  Bell  of  Dnterkine 
by  the  predecease  of  Mrs  Bell.  At  a  previous  stage  of  the  case  it  was 
decided  by  the  Court,  that  at  the  time  oif  their  marriage  Mr  and  Mrs  Bell 
were  domiciled  in  Jamaica,  and  that  at  the  time  of  its  dissolution  they 
were  domiciled  in  Scotland.  In  that  state  of  matters  the  Lord  Ordinary 
(Kinloch)  pronounced  an  interlocutor,  in  which  he  found  that '  the  ques- 
tion now  raised  as  to  the  right  of  the  children  of  the  marriage  between 
the  defender  and  his  deceased  wife,  Mrs  Mary  Anne  Horack  or  Bell  to  a 
share  of  the  defender's  moveable  estate,  at  the  dissolution  of  the  marriage 
by  the  death  of  the  latter  on  28th  September  1838,  is  to  be  determined 
by  the  law  of  Scotland  as  the  place  of  the  domicile  of  the  said  spouse  at 
that  date ;  and  that,  according  to  that  law,  the  three  surviving  children 
of  the  said  marriage  became  entitled,  on  such  dissolution  jointly,  and  in 
equal  portions,  to  one-third  share  of  the  goods  in  communion  between 
their  father  and  mother,  comprehending  the  whole  moveable  estate  of  the 
spouses  respectively  as  then  existing.' 

Mr  Bell  reclaimed,  and  to-day  the  case  was  advised. 

The  Court  adhered  to  the  judgment  of  the  Lord  Ordinary,  on  the 
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f^roond  that  they  ton\d  not  distiDgaish  the  present  case  from  that  of 
Loihl^  r  Hoffy  decided  in  the  House  of  Lords,  as  reported  in  4  Paton's 
Appeals,  581. 

Howi^K  (Blaikie's  Trustee)  v.  The  ScomsH  Widows*  Fund 

AssuKANCE  Society. — Feb.  4. 

Retention — Insurance, 

This  case  was  sent  some  time  ago  for  the  opinion  of  the  whole  Court. 

The  following  is  the  more  important  part  of  the  opinion  returned  by 

the  Lord  Preddrat,  Lords  Cnrriehill,  Mackenzie,  and  Barcaple  (Lords 

Ardmillau,  Deas,  Jerriswoode,  Kinloch,  Benholme,  and  Neares  being  dis- 

qaalified,  as  members  of  the  Scottish  Widows'  Fund  Society):  At  the 

date  of  Blaikie's  bankruptcy  he  held  three  policies  on  his  life,  effected 

with  the  defenders,  and  it  is  admitted  that  these  are  still  subsisting 

policies.     Two  of  these  policies  were  made  the  subject  of  a  special 

security  to  the  defenders  for  a  loan  of  L.1175,  made  by  them  to  Blaikie. 

This  was  done  by  handing  o?er  the  policies  to  the  defenders  in  terms  of 

an  agreement,  which  was  also  delivered  to  them,  but  without  assigning  the 

policies.  Including  a  balance  of  the  loan  of  L.l  1 75,  there  is  a  debt  of  L.2389, 

4s.  6d.  due  by  Blaikie  to  the  defenders.  On  the  other  hand,  the  defenders 

are  obligors  in  the  three  subsisting  policies  now  held  by  Blaikie's  trustee. 

In  this  state  of  matters  the  pursuer,  Blaikie's  trustee,  has  raised  this 

action  to  hare  it  declared — ^First,  That  on  payment  of  L.625,  2b.  8d., 

being  the  balance  remaining  due  of  the  loan  of  L.l  175,  with  interest,  he 

i^  entitled  to  delivery  of  the  two  policies  which  were  made  the  subject  of 

the  security  for  that  loan,  and  of  the  agreement  constituting  that  security ; 

secondly.  That  the  whole  three  policies  are  subsisting  policies,  and  thai 

the  defenders  are  not  entitled  to  deal  with  them  as  surrendered  policies, 

and  to  apply  the  surrender-yalues  in  payment  of  any  part  of  the  debt  due  to 

them;  and  thirdly.  That  the  pursuer,  on  payment  of  the  above-mentioned 

sam  of  L.625,  28.  8d.,  and  interest,  has  right  to  the  policies,  and  absolute 

right  of  disposal  thereof,  *  free  from  any  claim  on  said  policies,  or  any  of 

them,  or  the  proceeds  thereof,  when  the  same  may  become  payable  titer 

the  death  of  the  said  John  Blaikie,  on  the  part  of  the  said  Society,  in 

respect  of  any  claim  on  said  policies,  or  any, of  them,  for  moneys  owing  by 

the  fittd  John  Blaikie.'    There  is  also  a  petitory  conclusion  for  delivery 

of  the  agreement  constituting  the  security,  and  of  the  two  policies,  on 

payment  of  the  L.625,  2s.  Sd,  in  conformity  with  the  first  declaratory 

coDclosloo.     The  question  on  which  the  parties  are  truly  at  issue  is 

embraced  in  the  third  declaratory  conclusion  quoted  aboTC.    If  that  con- 

elosion  is  not  to  be  affirmed,  the  pursuer  may  possibly  have  no  inducement 

to  press  the  first  conclusion  for  delivery  of  the  agreement  and  two  policies 

on  payment  of  the  L.625,  2s.  8d.  and  interest.    It  may  not  be  for  his 

interest  to  obtain  delivery  of  the  policies  by  making  payment  of  that  sum, 

iif  after  they  are  in  his  hands,  or  in  those  of  any  party  to  whom  he  may 

ttagn  them,  the  daim  upon  them  on  the  death  of  Blaikie  may  be  met  by 

a  counter  claim  on  the  part  of  the  defenders.  But  we  are  of  opinion  that, 

if  this  first  conclusion  is  separately  pressed,  the  pursuer  is  entitled  to 

decree  in  terms  of  it.    The  defenders  only  obtained  possession  of  the 

policies,  under  a  limited  title,  for  security  of  the  loan  of  L.1175.    We 

ve  of  opinion  that  they  are  not  entitled  to  continue  this  possession  after 
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the  loan  is  paid  off  for  the  parpose  of  secoribg  another  debt.  The 
application  of  this  well-recognised  principle  cannot  be  affected  by  the 
circnmstance  that  the  defenders,  who  hold  possession  of  the  polides  in 
secnrity  of  a  particular  debt,  are  also  the  obligors  under  the  policies. 
Though  the  pleas  of  the  defenders  are  broad  enough  to  import  a  defence 
against  the  first  conclusion,  we  do  not  understand  that  they  are  insisted 
in  to  that  effect.  The  petitory  conclusion  must  be  disposed  of  in  the  same 
way  as  the  declaratory  conclusion  to  which  it  corresponds.  As  to  the 
second  conclusion, — viz.,  that  the  defenders  are  not  entitled  to  treat  the 
policies  as  surrendered,  and  to  apply  the  surrender- values  in  payment  of 
their  debts, — ^they  expressly  disclaim  the  assertion  of  any  right  to  do  so. 
We  are  of  opinion  that  the  pursuer  is  entitled  to  decree  in  terms  of  this 
conclusion  also.  By  the  third  declaratory  conclusion,  as  wcunderstand  it, 
the  pursuer  seeks  to  have  it  found  by  anticipation,  that  after  payment  of 
the  balance  of  the  loan  of  I4. 11 75,  the  three  policies  shall  be  free  from  any 
claim  on  them,  '  or  on  the  proceeds  thereof,'  when  they  may  become  doe 
after  the  death  of  Blaikie,  in  respect  of  any  claim  for  money  owing  by 
Blaikie  to  the  defenders.  This  imports  that  they  are  to  be  free  from  aoj 
claim  by  the  defenders,  to  refuse  performance  of  their  obligations  under 
the  policies,  so  long  as  there  remains  a  debt  due  to  them  by  Blaikie.  We 
think  that  the  pursuer  is  entitled  to  have  a  judgment  upon  this  point, 
though  the  contingency  to  which  it  refers — viz.,  the  death  of  Blaikie 
while  the  policies  continue  to  subsist— has  not  occurred,  and  possibly 
never  may  occur.  The  matter  is  now  of  practical  importance  for  his 
guidance  in  dealing  with  the  policies,  and  with  the  claim  of  the  defenders 
as  creditors  in  the  sequestration ;  but  we  think  that  the  contention  of  the 
pursuer  on  this  point  is  not  well  founded.  We  are  of  opinion  that  the 
defenders,  as  debtors  in  the  sums  in  the  policies,  are  entitled  to  withhold 
payment  of  these  sums  so  long  as  a  debt  of  equal  amount  is  due  to  them 
by  Blaikie,  the  creditor  in  the  policies. 

The  Lord  Justice-Clerk  said  he  dissented  from  the  opinion  of  the  con- 
sulted judges.  He  was  satisfied  there  was  no  ground  for  any  claim  oi 
retention  or  lien  on  the  part  of  the  defenders  over  these  policies.  The 
right  under  these  policies  was  wholly  contingent,  and  the  condition  npap 
which  it  depended-— viz.,  Blaikie's  death — had  not  occurred,  and  therefore 
the  defenders  were  not  entitled  now  to  withhold  these  poticiea  from  the 
trustee  representing  the  whole  body  of  the  assured's  creditors. 

Lord  Cowan  was  of  the  same  opinion. 

Lord  Ormidale  (who  had  been  called  in  to  make  a  quorum)  also  con- 
.curred. 

The  Court,  therefore,  in  respect  of  the  opinion  of  the  consulted  judges, 
decerned  in  terms  of  the  first  two  declaratory  conclusions,  and  assoilzied 
the  defenders  from  the  third. 

The  Lord  Justice-Olerk  said  he  could  not  help  expressing  his  regret 
that  this  important  question  had  been  decided  by  a  minority  of  only  foia 
to  three  judges,  while  no  less  than  six  judges  had  declined  the  case  on 
the  ground  of  being  interested,  as  members,  in  the  defenders*  Society. 
Such  a  ground  of  declinature  was  irrational  and  absurd,  and  legislatire 
regulation  upon  the  matter  was  urgently  called  for. 
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M.Ri  Scott  (Sceales*  Factor)  v.  Sceales.— -Feft.  6. 
WiU — Codicil — Construction. 
The  qaestion  raised  in  this  case  is  the  effect  of  certain  settlements  and 
testamentarj  writings  left  by  the  late  Mr  and  Mrs  8ceales  of  Blackbnm. 
Mr  and  Mrs  Sceales  executed  a  mntnal  trust  disposition  and  settlement  of 
their  whde  property  in  favoar  of  the  survivor,  whom  failing,  certain  trus- 
tees theron  named,  for  certain  purposes  specified.  Mrs  Sceales  sarvived 
her  husband,  and  thereafter  executed  a  trust  deed  of  her  whole  property 
(including  that  conveyed  in  the  mutual  trust  deed,  to  which  she  had  ac- 
quired right  by  survivance)  in  favour  of  the  trustees  named  in  the  mutual 
deed.  Both  those  deeds  were  prepared^by  a  law-s^ent,  and  were  formally 
executed.  The  mutual  deed  remained  in  the  hands  of  the  family  agent, 
but  Mrs  Sceales'  own  trust  deed  was  in  her  possession.  From  time  to 
time  she  wrote  several  holograph  codicils  at  the  end  of  her  own  deed. 
The  last  of  these  was  in  the  following  terms : — '  In  my  last  will  and  state- 
ment, June  14,  1854,  It  is  my  desire  To  Break  all  my  Foregoing  wills,  la 
regard  to  my  Foregoing  daughters  and  sons.  To  the  effect  of  a  hundred 
pounds  stg.,  only  consent  that  Enphemia  Meiklejohn  shall  have  the  thou- 
sand pounds  Therein  stated.  £.  Sceales,  Aug.  12,  1859.'  By  one  of 
the  holograph  codicils  appended  to  the  trust  deed  Mrs  Sceales  named  Mr 
Douglas,  W.S.,  as  a  trustee  and  agent  in  the  trust.  On  20th  January 
1860,  Mrs  Sceales  sent  her  own  trust  deed  and  relative  codicils  to  Mr 
Douglas,  with  a  letter  in  the  following  terms : — 

*  Blackbubn  House,  January  20. 

^  Dbab  Sir, — ^I  have  enclosed  you  my  will,  I  had  more  written  on  sheets 
of  paper  which  seem  to  have  been  taken  off.  I  mean  all  the  legacies  In 
my  will  left  to  my  Gd.  Children  to  be  taken  from  them  except  what  is  left 
to  my  sister  Mrs  Margt  Connal,  who  has  left  herself  without  anything, 
aH  the  i^ate  except  what  I  gave  away  to  be  sold  Napery  to  be  divided 
Mrs  Enphemia  Ritchie  to  have  only  one  Thousand  pound  out  of  the 
whole  and  to  come  to  faer  Lawful  heir  Enphemia  Ritchie  Jaffray  and 
Robert  when  the  Funds  can  from  my  Brother's  property  shall  have  the 
Two  Thousand  Pounds  divided  One  Thousand  Jaffray  and  Five  hund,  to 
Robert,  and  five  hundred  to  Enphemia  Bitchio  my  Grd.  daughter.  If  you 
think  this  addition  Is  not  right,  perhaps  a  neat  small  will  might  be  made 
oot  that  would  cost  little  money. — I  am  dear  Sir  yours  truly 

*'  E.  Sceales. 
'  Christopher  Douglas,  Young  St.,  Edinr.' 

On  24th  January  1860,  Mr  Douglas  wrote  to  Mrs  Sceales  regretting 
the  expressions  of  displeasure  she  had  used  in  the  codicils  appended  to 
the  deed,  and  suggesting  that  as  the  meaning  of  the  codicils  was  not  clear, 
sn  entirely  new  settlement  should  be  made.  This  letter  made  no  special 
slisnon  to  the  letter  from  Mrs  Sceales,  quoted  above.  On  2Gth  January, 
MrsSoeales  wrote  to  Mr  Douglas  that  ♦perhaps  it  would  be  well  to  have 
it  done  over  again,  I  would  wish  to  alter  some  little  things,'  and  suggested 
that  when  the  weather  improved  he  might  go  out  with  one  of  her  sons  to 
Ke  her  on  the  subject.  On  20th  May  1860,  Mrs  Sceales  died  without 
hating  seen  Mr  Douglas  or  made  any  change  on  her  settlements,  and  her 
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trustees  having  declined  to  accept,  a  judicial  factor  was  appointed  to  exe- 
cute the  trust.  In  consequence  of  the  ambiguous  terms  of  Mrs  Sceales* 
holograph  codicils,  it  was  found  impossible  to  execute  the  trast  extra- 
judiciallj ;  and  the  judicial  factor  raised  the  present  process  of  maltiple- 
poinding,  in  which  the  fund  in  medio  is  the  whole  trust  estate,  amoonting 
to  between  twenty  and  thirty  thousand  pounds.  Mrs  Sceales  left  seTeral 
sons,  one  daughter,  and  numerous  grandchildren.  From  the  alterations 
on  the  deed  of  settlement  made  by  the  codicils,  and  the  ambiguity  of  their 
terms,  the  daughter  and  most  of  the  sons  had  conflicting  interests  in  re- 
gard to  the  effect  to  be  giyen  to  them,  and  therefore  appeared  as  separate 
claimants  in  the  process. 

The  Lord  Ordinary  ( Jerviswoode),  before  whom  the  case  depended  in 
the  Outer  House,  dealt  with  the  question.  What  was  the  effect  of  the 
codicirquoted  above,  and  the  letter  to  Mr  Douglas  ? — as  preliminary  to 
ascertaining  the  respective  rights  of  parties  under  the  deeds,  aud  pro- 
nounced the  following  interlocutor: — < Finds,  Ist,  that  the  writing  or 
alleged  codicil  appended  to  the  trust  disposition  and  settlement  of  the 
deceased  Mrs  Euphemia  Meiklejohn  or  Sceales,  which  writing  commences 
'No.  8,'  and  bears  to  be  signed  '  £.  Sceales,  Augt.  12,  1859,'  is  Toid  and 
ineffectual,  in  respect  of  uncertainty  as  the  true  meaning  thereof,  as  an 
expression  of  the  will  of  the  maker ;  and,  2d,  that  the  letter  from  the  said 
Mrs  Euphemia  Meiklejohn  or  Sceales  to  Mr  C.  Douglas,  W.S.,  which 
forms  No.  48  of  process,  does  not  constitute,  and  cannot  be  dealt  with 
as,  a  testamentary  writing  or  codicil,  expressive,  in  whole  or  in  part,  of  the 
last  will  or  testament  of  the  writer  thereof ;  and,  with  these  findings,  and 
before  further  answer,  appoints  the  cause  to  be  enrolled,  so  that  parties 
may  be  heard  as  to  the  effect  of  the  foresaid  findings  on  the  rights  and 
claims  of  the  parties  to  the  process ;  reserving,  in  hoc  status  all  qaestions 
of  expenses.' 

Against  this  interlocutor,  in  whole  or  in  part,  reclaiming  notes  were 
presented  by  A.  D.  Sceales,  the  eldest  son,  Mrs  Ritchie,  the  danghter, 
and  Robert  Sceales,  the  second  son. 

The  case  was  advised  to-day,  when  the  Court  recalled  the  Lord  Ordi- 
nary's interlocutor  on  both  its  findings  (Lord  Cowan  dissenting  in  regard 
to  the  second  finding) ;  found  that  the  two  trust  deeds  and  holograph 
codicils,  and  the  letter  to  Mr  Douglas  of  20th  January  1860,  formed  the 
testamentary  writings  of  Mrs  Sceales,  and  fell  to  be  construed  jointly  and 
as  a  whole ;  and  remitted  to  the  Lord  Ordinary  to  hear  parties  on  their 
respective  claims. 

Adv.,  ScRiMQEOtm  r.  Stbwabt. — Feb,  12. 
Proof— Form  of  Interlocutor. 
In  this  case  the  Court  recalled  an  interlocutor  pronounced  by  Lord 
Kinloch,  finding  it  not  sufficiently  proved  that  the  defender  was  the  father 
of  an  illegitimate  child  of  the  pursuer,  bom  on  Sd  October  1859,  and 
adhering  to  interlocutors  of  the  Sheriif  and  Sheriff-substitute  of  Perth- 
shire, finding  the  paternity  proved.  In  giving  judgment,  the  Court  ob- 
served upon  the  form  of  the  interlocutor,  allowing  the  proof  in  the  Inferior 
Court  as  being  inaccurate  and  inapplicable  to  the  circumstances  of  the 
case  in  which  a  special  defence  had  been  stated  that  another  man  than 
the  defender  was  the  father  of  the  child.    The  following  are  the  terms  of 


THS  COURT  OF  8£66ION.  167 

the  iDteriocotor : — *  Allows  the  parsaer  a  proof  of  her  averments,  and  to 
the  defender  a  coDJonct  proof ;  grants  diligence,  etc'  The  proper  form 
their  Lordships  thought  should  have  been : — ^  Allows  both  parties  a 
proof  of  their  ayerments,  and  to  the  pursuer  a  conjunct  probation,  etc/ 
Tbdr  Lordships  were  also  of  opinion  that  the  Lord  Ordinary  had  gone 
vrong  in  laying  on  the  pursuer  the  onus  of  proving  that  no  other  man 
escept  the  defender  had  had  intercourse  with  her  at  the  period  corres* 
pooding  to  the  conception  of  the  child. 

Kenuabd  and  Sons  v.  Wright.— Fe&.  20. 
Process — declaiming  Note — '  Ma-its  ofActianJ 

In  this  case  the  Lord  Ordinary  (Rinloch),  on  29th  January  1864,  pro- 
Doaoced  the  following  interlocutor,  finding  Hhat  the  alleged  contract,  on 
vhich  the  present  action  is  laid,  was  subject  to  the  quinquennial  prescrip- 
tion of  the  Act  1669,  c.  9,  luid  in  respect  that  more  than  five  years 
had  ebpsed,  from  the  alleged  date  of  the  contract  prior  to  the  raising  of 
the  action,  is  only  provable  by  writ  or  oath  of  party,  appoints  the  cause,* 
etc  Against  this  interlocutor  a  reclaiming  note  was  presented  by  the 
parsaers,  which  was  in  the-  single  bills  to-day.  It  was  objected  for  the 
defender  that  the  reclaiming  note  was  incompetent,  in  respect  it  should 
hsTe  been  presented  within  ten  days. 

The  Lord  Justice-Clerk  said  there  could  be  no  doubt  that  an  inter- 
locutor disposing  of  a  plea  of  prescription  was  one  disposing  'in  whole 
or  in  part  of  the  merits '  of  the  action,  and  therefore  a  reclaiming  note 
against  it  was  in  time  before  twenty-one  days.  The  Court  therefore 
repelled  the  objection  to  the  competency  of  the  reclaiming  note. 


APPEAL  IN  THE  HOUSE  OF  LORDS. 

Clephane  et  AL  v.  The  Magistrates  op  Edinburgh  ;  Forrester 
et  AL  V.  easd.  (Trinity  College  Church). — Feb.  16. 

We  have  not  space  for  a  full  report  of  this  interesting  decision.  The 
principle  of  the  decision,  however,  is  embodied  in  the  judgment  which 
we  annex: — 'Reverse  all  the  interlocutors  appealed  from  in  the  second 
s^t,  that  instituted  by  Forrester  and  others,  assoilzieing  the  defenders 
from  the  conclusions  of  the  summons,  and  dismiss  the  same,  but  without 
expenses.  In  the  first  suit  (Clephane  and  others,  etc.)  reverse  the  iuter- 
locQtors  appealed  from,  and  declare  that,  under  the  circumstances  of  the 
case,  and  having  regard  to  the  usage  which  has  uniformly  prevailed  since 
the  establishment  of  the  charity,  it  is  fit  and  proper  that  so  much  of  the 
nwney  received  by  the  defenders  from  the  North  British  Railway  Com- 
pany as  will  be  sufficient  for  the  purpose,  and  not  exceeding  L.7000, 
sboold  be  applied  in  the  purchase  of  a  site,  and  in  building  a  church 
which,  after  reserving  full  accommodation  for  the  inmates  of  the  hospital 
^  persona  conneet^  therewith,  will  afford  to  all  the  inhabitants  of  the 
<&trict  such  accommodation  as  was  afforded  by  the  College  Church 
hefore  it  was  removed.  Declare  that  the  new  church  ought  to  be  built 
in  connection  with  the  hospital,  or  on  a  site  as  near  thereto  as  may  be 
found  convenient.  Declare  that  the  duty  of  building  such  church  belongs 
to  the  defenders,  as  trustees  of  the  charity;  but  that  they  will  not  be 
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under  any  obligation  to  observe  or  follow  the  style  or  model  of  the  old 
cfaarch  in  snch  rebuilding.  Declare  that  such  new  church  will  be  the 
property  of  the  charity,  sabject  to  snch  usage,  and  if  so  used,  then  to  be 
kept  in  repair  and  maintained  in  like  manner  as  the  old  church  was  before 
it  was  removed  by  the  railway  company.  Let  the  defenders  forthwith 
bring  in  and  lodge  in  the  Court  below  a  minute  showing  the  site  and 
plans  for  building  such  new  church ;  and  such  building  is  not  to  proceed 
until  such  plans  and  site  have  been  approved  accordingly.  Declare  that 
all  the-  residue  of  the  money  received  from  the  railway  company  and  all 
interest  thereon,  and  all  the  rest  of  the  property  of  the  hospital,  is  appli- 
cable to  the  enlargement  and  maintenance  of  the  charity,  as  declared  and 
established  by  the  charters  of  May  1687  and  November  1587,  according 
to  a  scheme  to  be  settled  for  the  purpose;  and  refer  it  to  the  Court 
below  to  settle  and  approve  of  such  a  scheme  accordingly.  Let  the 
Court  inquire  and  ascertain  of  what  the  property  of  the  hospital  consists, 
and  in  what  manner  the  money  received  from  the  railway  company  has 
been  invested  by  the  defenders,  and  when  such  investments  were  made, 
and  what  sums  have  been  received  for  interest  thereon,  and  by  whom  and 
how  the  same  has  been  applied.  Declare  that  the  expenses  previously 
incurred  by  the  plaintiff  and  defenders  in  the  suit,* '  Clepbane  and  others 
V.  the  Lord  Provost,'  etc.,  ought  to  be  paid  out  of  the  Ainds  of  the  charity, 
and  let  the  same  be  duly  taxed,  and  the  amount  paid  out  of  such  part  of 
the  property  of  the  chanty  as  the  Court  of  Session  shall  deem  most  fit  to 
be  apptied  for  that  purpose.' 
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Extended  SiTnNG8.-i-The  Lords  of  Session  have  passed  an  Act  of 
Sederunt,  extending  the  sittings  of  the  Inner  House  from  the  20th  to  the 
Slst  March. 


THE 
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INSURANCE  ON  THE  PROPERTY  OF  NEUTRALS. 

The  policy  of  marine  insurance,  in  the  form  universally  adopted 
in  the  British  Islands,  contains  the  following  clause  in  regard  to  the 
risb  insured  against :— ^  Touching  the  adventures  and  perils  which 
we  the  assurers  are  contented  to  bear,  and  to  take  upon  us  in  this 
Toyage— they  are  of  the  seas,  men-of-war,  fire,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  mart  and  counter  mart ;  surprisals^ 
takings  at  sea,  arrests,  restraints,  and  detainments  of  all  kings, 
priooes,  and  people  of  what  nation,  condition,  or  quality  soever; 
bsrratry  of  the  master  and  mariners ;  and  of  all  other  perils,  losses, 
and  misfortunes,  that  have  or  shall  come  to  the  hurt,  detriment,  or 
imngd  of  the  said  goods,  and  merchandise,  and  ship,  etc.,  or  any 
part  thereof.'  This  comprehensive  clause  is  sometimes  limited  by 
the  indorsation  upon  the  policy  of  an  express  warranty  of  neutrality 
on  the  part  of  the  assured.  Often,  however,  such  express  warranty 
is  not  given ;  and  it  is  understood  or  expressed  that  the  insurers 
shall  take  upon  themselves  the  risk  of  capture  by  one  or  other  of 
the  belligerents  in  the  war  now  raging  in  America.  In  Glasgow  and 
other  seaport  towns,  many  insurances  have  been  effected  upon  ships 
and  csj^goes  intended  to  run  the  blockade  of  the  Southern  ports, 
and  npon  articles  contraband  of  war.  In  the  former  class  of  in- 
sorances,  premiums  ranging  from  50  to  even  70  per  cent,  have  been 
paid.  In  regard  to  contraband  of  war  intended  for  the  Federal 
States,  as  the  risk  of  capture  is  much  less,  the  premiums  have  not 
l^n  80  large.  We  think  it  may  be  interesting  to  inquire  how 
our  law  stands  in  regard*  to  the  validity  of  such  insurances,  and 
a^  to  the  legal  import  of  the  clause  which  we  have  quoted  when 
the  insurer  has  not  expressly  undertaken  war  risks.    Would  action 
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be  sustained  in  oar  courts  apon  a  contract  of  insurance  covering 
contraband  of  war  to  be  conveyed  to  either  belligerent,  or  a  ship 
and  cargo  intended  to  violate  the  blockade?  Such  is  the  main 
question  which  we  propose  to  discuss ;  but  in  doing  so,  we  shall 
attempt  a  general  survey  of  our  law  as  regards  insurance  on  neu- 
tral property. 

By  Royal  Proclamation,  dated  13th  May  1861,  her  Majesty's 
subjects  are  o£5cially  informed  of  the  existence  of  a  war  between  two 
sections  of  the  United  States,  and  are  commanded  to  observe  strict 
neutrality,  and  to  abstain  from  violating  the  law  of  the  realm  or  that 
of  nations.  In  reference  to  the  effect  of  this  proclamation,  it  is 
almost  needless  to  observe  that  it  does  and  can  impose,  legally,  no 
new  obligation  on  the  subject,  but  only  enforces  the  execution  of 
laws  previously  in  existence.  Its  chief  importance  in  our  present 
inquiry  is  as  a  distinct  official  withdrawal  of  British  protection  from 
trade  with  blockaded  ports,  and  trade  in  contraband  of  war  with 
either  belligerent. 

It  is  necessary,  therefore,  that  we  should  ascertain  the  laws  of 
nations  as  well  as  the  laws  of  the  realm  to  which  the  proclamation 
refers,  and  upon  which  it  is  founded.  The  case  upon  which  we 
consult  the  law  of  nations  is  this : — ^A  civil  war  having  broken  out 
in  the  American  Republic,  what  does  the  law  of  nations  require 
Ijreat  Britain  or  any  other  neutral  power  to  do  or  to  suffer,  the 
parties  to  the  struggle  being  treated  quoad  hoc  as  independent 
nations  ?  Now  avoiding  for  the  present  any  inquiry  into  their  prin- 
ciples, the  requirements  of  international  law,  so  far  as  bearing  on 
our  present  subject,  are  plainly  these.  Great  Britain  is  entitled  to 
maintain  friendly  relations  to  the  fullest  extent  with  both  belli- 
gerents ;  she  is  simply  required  as  a  neutral  to  treat  both  parties 
exactly  alike.  In  one  respect  only  do  her  dealings  with  the  belli- 
gerents suffer  a  limitation,  and  that  an  absolute  one.  Being  neither 
judge  nor  party,  she  may  assist  neither  the  one  nor  the  other  belli- 
gerent in  carrying  on  the  war.  It  is  not  enough  in  this  case  for  her 
to  assist  both  parties  alike.  Such  is  the  genei^  obligation  imposed 
on  Great  Britain  by  international  law.  If  one  belligerent  shall 
have  established  a  lawful  blockade  of  a  hostile  port,  British  ships 
and  goods,  sailing  with  the  intention  of  entering  the  blockaded  port, 
may  be  captured  by  the  blockading  power,  and  appropriated  to  its 
use,  without  recompense  to  the  owners.  Farther,  if  British  mer- 
chants convey  beyond  British  territory  certain  goods  termed  con- 
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tnband  of  war  to  one  party,  the  other  may  similarly  seize  these 
goods  and  confiscate  them.  There  are  other  restrictions  imposed 
open  British  trade,  snch  as  the  confiscation  ob  cantingentiam  delicti 
of  property  belonging  to  the  same  owner  accompanying  contraband 
of  war,  and  the  prohibition  against  entering  into  the  colonial  or 
coasting  trade  of  a  belligerent  not  permitted  to  British  ships  before 
the  war.  Bat  it  is  nnnecessary  for  our  present  purpose  to  examine 
the  international  law  upon  these  points.  It  will  be  sufficient  to 
dwell  shortly  upon  the  penalties  of  violating  a  blockade,  or  of  carry- 
ing contraband. 

The  plenipotentiaries  who  signed  the  Treaty  of  Paris  in  1856 
published  a  declaration  affecting  both  these  points,  dated  16th  April 
of  that  year.  Its  fourth  clause  is — '  Les  blocus  pour  6tre  obligatoires, 
doivent  £tre  efiectifs,  c'est  &-dire  maintenus  par  une  force  suffisante 
poor  interdire  r^llement  I'accis  du  littoral  de  I'ennemi.'  This 
established  no  new  rule,  but  merely  confirmed  one  previously  ac- 
koowledged  by  all  states,  and  particularly  by  America,  though  it 
had  been  disputed  in  the  beginning  of  this  century  by  Britain  and 
France.^  If  then  a  blockade  is  effective,  if  it  is  officially  notified 
(HT  sufficiently  known,  a  British  ship  sailing  with  the  intention  of 
evading  it  is  undoubtedly  liable  to  confiscation  by  the  law  of 
nations.  It  makes  no  difference  what  sort  of  cargo  the  neutral 
ship  may  be  carrying,  or  indeed  whether  she  has  any  cargo  at 
all.  Provided  that  there  is  a  distinct  endeavour  to  violate  a 
blockade,  coming  out  of  a  blockaded  port  is  as  much  breach  of 
blockade  as  trying  to  enter  it;  and  lingering  near  a  blockaded 
port,  as  well  as  commencing  or  continuing  in  the  course  towards 
it  after  notification,  when  it  shows  an  intention  to  enter  the  port,  is 
a  breach  of  blockade.  There  can  be  little  question  that  these  three 
requisites — (1)  an  effective  blockade,  (2)  sufficient  knowledge,  and 
(3)  attempt  to  violate — have  frequently  concurred  in  the  present 
war,  so  as  to  entitle  the  Federal  States  to  seize  many  British  ships 
and  their  cargoes. 

In  regard  to  contraband  of  war,  the  Paris  Declaration  contains 
in  clauses  second  and  third  the  provisions, — ^Le  pavilion  neutre 

*  An  effective  blockade  is  one  maintained  by  a  snfElcient  force,  in  such  i>roximity 
to  the  hostile  port  as  to  render  it  plainly  hazardous  for  a  neutral  amp  to  at- 
tempt to  enter.— Heffter  Yolkerrecht,  sec.  155.  The  present  blockade  of  300O 
milei  d  coast  has  been  repeatedly  complained  of  by  the  Confederate  States  as 
ineffeotiTSf  and  tiiis  is  strenuously  urged  in  their  President's  Message^  dated  7tb 
[December  1863. 
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couvre  la  marchandise  ennemie^  k  Texception  de  la  contrebande 
de  guerre.  La  marchandise  neutre  d  Texception  de  la  contrebande 
de  guerre,  n'est  pas  saisissable  sous  pavilion  ennemi.  Tbe  Con- 
federate States,  but  not  their  antagonists,  have  adopted  these 
clauses.  It  is  unfortunate  that  no  definition  of  what  is  contraband 
was  attempted  by  the  plenipotentiaries,  so  that  this  remains,  as 
before,  a  quaaiio  vexata  inter  gentes,  Grotius,  in  an  oft-quoted 
passage,^  divides  articles  of  commerce  into  three  classes  with  a 
view  to  the  decision  of  this  question.  Arms  and  implements  only 
of  use  in  war  form  the  first  class ;  and  these  are  undoubtedly  con- 
traband. The  second  class  comprises  articles  of  luxury,  which  are 
clearly  not  contraband.  The  third  class  is  composed  of  articles 
ancipitis  tiMis,  which  are  of  use  in  peace  as  well  as  in  carrying  on 
war.  Things  of  this  sort  are  horses,  naval  stores,  provisions,  and, 
since  the  introduction  of  steam,  coal  and  steam-engines.  Whether 
or  not  these  articles  are  to  be  treated  as  contraband,  is  a  common 
subject  of  treaty.  Thus,  in  our  treaty  with  the  United  States, 
dated  19th  November  1794,  ^  Tiinber  for  shipbuilding,  tar  or  rosin, 
copper  in  sheets,  sails,  hemp,  and  cordage,  and  generally  whatever 
may  serve  directly  to  the  equipment  of  vessels,  unwrought  iron  and 
fir  planks  only  excepted,'  are  declared  contraband.  Provisions 
under  this  treaty,  if  taken  by  either  nation  as  contraband,  were  to 
be  paid  foe  Unfortunately  this  treaty  has  been  dissolved  by  the 
war  between  Great  Britain  and  the  United  States,  and  its  place  has 
not  been  supplied  by  another.  This  may  give  rise  to  grave  questions 
between  the  two  nations,  particularly  as  our  Foreign  Secretary  in- 
dicates an  inclination  to  hold  only  articles  included  in  the  first  of  tbe 
Grotian  classes  as  contraband.^  This,  it  is  said,  is  distinctively  the 
French  doctrine  of  contraband,  and  we  have  been  taunted  on  the 
Continent  with  the  change  which  is  assumed  to  have  taken  place  in 
our  opinions  since  we  were  last  actively  engaged  as  belligerents  in 
a  great  maritime  wan  We  cannot  believe,  however,  that  British 
statesmen  will  for  one  moment  ask  greater  privileges  for  this  nation 
when  at  peace  than  were  accorded  by  it  to  neutral  states  during 
its  wars.  As  to  articles  aneipUis  ususy  the  practice  of  our  courts 
has  been  the  very  reasonable  one  of  inquiring  whether  they  were 
in  point  of  fact  destined  for  service  in  the  war  or  not.    If  they 

'  De  jure,  B.  et  P.  iii.  15. 

'  See  RusBeirs  Despatch  to  Ix)rd  Lyons,  23d  January  1862 ;   Lawrence's 
Wlieaton,  p.  801 ;  also  Lawrence^s  Letter  in  Law  Mag.,  November  1863. 
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n-ere,  there  was  an  end  of  the  question,  and  the  goods  were  confis- 
cated as  contraband  destinaiione.  If  they  were  not,  the  goods  were 
free.  As  means  of  establishing  a  military  destination,  besides  the 
conclusive  proof  often  famished  by  the  pecnliar  nature  of  the  goods, 
the  character  of  the  port  of  consignation  was  looked  to.  If  that 
port  was  one  of  naval  or  military  equipment,  like  Portsmouth, 
Brest,  or  Cherbourg,  the  goods  were  condemned ;  not  so  if  it  was 
a  merely  commercial  port.  Even  goods  contraband  destincuion^ 
were  spared  by  our  courts  when  they  were  the  staple  produce  of 
the  country  irom  which  they  were  being  conveyed.^  These  rules 
have  not  been  observed  in  all  countries,  but  they  are  clearly  binding 
in  honour  upon  Great  Britain  as  established  and  applied  by  her 
tribunals. 

But  whatever  may  be  the  di£Sculty  of  defining  what  articles 
are  contraband  of  war,  the  point  material  to  our  present  inquiry  is 
plain.  Contraband  of  war,  though  carried  in  a  British  ship,  and 
belonging  to  a  British  merchant,  if  on  its  way  to  either  Federals  or 
Confederates,  is  subject  to  capture  by  the  power  to  which  it  is  not 
consigned. 

These  then  are  the  two  great  restrictions  upon  British  trade, 
imposed  by  the  law  of  nations,  in  respect  of  the  civil  war  in 
America.  If  private  adventurers  who  are  British  subjects  send 
goods  to  violate  the  blockade,  or  convey  contraband  of  war  to  either 
belligerent,  their  property  is  liable  to  confiscation  upon  seizure. 
This  confiscation,  of  course,  is  not  the  act  of  the  cruiser  which  seizes 
the  goods,  but  of  a  Prize  Court  in  the  territory  of  the  capturing 
belligerent,  properly  established  under  international  law.  Where 
the  sentence  of  such  a  court  expressly  states  as  the  ground  of  its 
condemnation  of  the  property  of  British  subjects,  violation  of  a 
blockade  or  conveyance  of  contraband  of  war,  this  will  be  probatio 
probata  of  the  cause  of  loss  in  any  action  in  Britain  upon  an  in- 
^rance  of  ship  or  cargo  lost.  But  if  the  sentence  be  ambiguous  as  to 
the  ground  of  condemnation,  our  courts,  in  an  action  on  the  policy, 
will  require  evidence  as  to  the  voyage,  and  judge  for  themselves  as 
to  the  cause  of  condemnation.' 

Undoubtedly  it  is  illegal  by  the  law  of  nations  for  Great  Britain 
»8  a  state  to  violate  a  blockade,  or  to  convey  contraband  to  a  belli- 

'  The  Jonge  Margaretha,  Tudor'a  Leading  Cases,  p.  732 ;  Manning's  Law  of 
^dnoM,  p.  300. 
'  Mgkitk  and  Others  v.  Hodgson,  7  Bingh.  p.  496. 
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gerent  in  the  present  war,  and  her  breach  of  neutral  duties  in  either 
of  these  cases  would  be  a  just  casus  belH  But  for  such  private 
adventures  on  the  part  of  her  subjects  Great  Britain  is  not  liable 
to  this  ultimate  penalty  of  the  law  of  nations.  Our  business  now 
is  to  learn  whether  the  laws  of  this  realm  regard  as  illegal,  contracts 
for  the  doing  of  that  by  subjects  which  international  law  clearly 
forbids  to  the  British  state.  Our  authorities  are  chiefly  derived 
from  English  law,  but  we  conceive  that  they  may  be  received 
without  hesitation  in  Scotland.  The  legal  principle  which  regu- 
lates the  question  is  the  same  in  both  ends  of  the  island, 
and  our  books  are  merely  defective  in  instances  of  its  applica- 
tion. 

It  is,  unfortunately,  such  an  unusual  thing  for  this  country  to  be 
neutral  when  a  great  war  is  in  progress,  that  the  writers  of  our  text 
books  have  seldom  or  never  contemplated  such  a  contingency. 
Professor  Bell  speaks  of  contracts  inconsistent  with  the  national 
war  policy^  as  void;  but  nowhere  do  we  find  mention  in  this  way 
of  our  national  neutral  policy.  Frequent  reference,  doubtless,  is 
made  in  our  books  to  the  rights  and  obligations  of  neutrab ;  but  we 
think  it  will  be  found  upon  examination  that  the  writers  uniformly 
had  in  view  the  case  of  Britain  being  at  war.  Nor  indeed  is  this 
curious  iact  a  subject  of  much  wonder,  when  we  remember  that 
from  peculiar  circumstances,  especially  in  the  great  struggle  with 
France,  this  country  constantly  found  itself  the  asserter  of  belli- 
gerent against  neutral  rights.  The  armed  neutrality  of  1780,  the 
so-called  <  Continental  system '  established  by  the  Berlin  Decree  of 
1806,  and  that  of  Milan  in  1807,  followed  in  1807  by  our  retaliatory 
Orders  in  Council,  which  unhappily  produced  in  1812  a  war  with 
the  United  States,  have  left  too  many  traces  in  our  history  not  to 
have  affected  our  law  books.  The  knowledge  of  these  facts  most 
teach  lis  caution  in  consulting  our  standard  authorities ;  and  when 
we  find  such  a  statement  as  that  of  Professor  Bell,' — ^  The  insurance 
must  be  of  a  lawful  subject  of  trade.  Thus  smuggled  goods  cannot 
be  insured,  nor  contraband  of  war^ — we  must  not  hastily  concla<l^ 
that  this  was  intended  to  refer  to  the  case  of  contraband  sent  from 
Britain  when  in  a  state  of  neutrality.  Another  practical  reason 
why  so  few  authorities  are  to  be  found  on  this  subject  in  our  books 
arises  from  the  fact,  that  when  our  underwriters  knowingly  enter  into 
such  insurances  as  we  have  in  view,  they  consider  themselves  bound 
»  Coram.  (6th  Ed.),  p.  31.  '  Prins.  §  460. 
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in  hononr  to  pay  without  availing  themselves  of  their  pleas  founded 
on  strict  law. 

Onr  most  numerons  precedents,  from  the  causes  just  noticed, 
have  reference  to  insurances  upon  neutral  property  effected  in  this 
country  when  toe  were  at  war.  To  these,  in  the  first  place,  we  pro- 
pose to  direct  attention. 

In  the  time  of  Lord  Mansfield  ^  it  was  held  in  our.  courts,  that 
Britain  being  at  war,  it  was  lawful  for  a  British  subject  to  insure 
goods  of  the  enemy  even  against  British  capture.  So  firmly  rooted 
was  this  rule,  that  it  was  usual  in  statutes  passed  for  special  occa- 
sions to  exclude  expressly  its  operation.  This  state  of  our  law  was 
known  in  France,'  and  advantage  was  taken  of  it  by  many  French 
subjects  during  the  wars  between  the  two  countries.  In  this  way, 
British  subjects  often  repaired  the  loss  inflicted  by  British  fleets 
apon  the  enemy ;  and  the  strangeness  of  this  arrangement  is  not 
lessened  by  its  having  received  the  unqualified  support  of  Lord 
Mansfield.  The  law  upon  this  pbint  was  first  modified  by  the  case 
of  Fwiado  (a  Frenchman)  v.  Rodgere?  It  was  there  held  that 
indemnity  for  loss  by  British  capture  could  not  be  recovered  upon 
a  policy  effected  in  England.  Estrangin,  the  editor  of  Pothier^s 
Treatise  on  Lisurance,  feeling  jealous,  doubtless,  of  the  remarkable 
respect  for  engagements  implied  in  the  previous  state  of  English 
law,  attempts  in  a  note  to  show  that  insurances  on  French  goods 
against  British  capture  were  never  held  good  in  England ;  but  he 
himself  states  that  the  defendant  in  this  case  of  Furtado  was  only 
one  of  two  underwriters,  and  that  the  other  not  only  refused  to  raise 
a  plea  of  illegality,  but  actually  paid  his  share  of  the  loss.  There 
can  be  little  doubt  that,  apart  altogether  from  the  law  of  nations, 
the  insurance  of  enemies'  goods  is  a  direct  breach  of  our  municipal 
law,  amounting  even  to  the  treason  of  lending  assistance  to  the 
Queen's  enemies.  The  rule  as  now  established,  and  the  reason  of 
it,  were  well  explained  by  Lord  Ellenborough  in  the  subsequent 
case  of  Brandon  v.  Curling.^  ^  The  general  terms  of  insurance 
against  capture  in  our  policies,'  said  his  Lordship,  *•  are  to  be  under- 
stood as  virtually  containing  an  exception  of  such  captures  as  might 
eventually  be  made  by  his  Majesty  and  his  subjects,  and  against 
which  a  British  subject  could  not,  consistently  wiili  his  public  dutyy 
insore  in  direct  terms ;  and  consequently,  wherever  the  generality 

'  Manhall  on  Insurance,  p.  22.        '  Pothier,  Gontrat  d* Assurance,  sec.  95. 
'  3  Bob.  and  Pul.  191.  *  4  East.  419. 
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of  the  terms  of  insarance  might  produce  a  similar  contravention  of 
public  interest)  they  must  be  so  construed  as  to  exclude  the  particu- 
lar event  or  peril  which  could  not  be  made  the  subject  of  legal  in- 
surance in  direct  terms;  and  therefore,  an  insurance  on  goods 
generally  must  be  understood  with  a  promise  that  it  shall  not  extend 
to  cover  any  loss  happening  during  the  existence  of  hostilities  be- 
tween the  respective  countries  of  the  insured  and  insurer.' 

It  being  in  this  way  settled  that  insurance  upon  enemies'  goods 
could  not  be  legally  effected  in  this  country,  it  was  an  easy  step  to 
apply  the  same  principles  to  the  exclusion  of  insurances  upon  pro* 
perty  of  a  neutral,  intended  by  him  to  violate  a  blockade  established 
by  Britain.  A  British  underwriter  insuring  the  goods  of  a  neutral 
in  such  circumstances,  is  helping  a  stranger  to  succour  the  King's 
enemies  and  to  baffle  the  exertions  of  the  King^s  forces.  This  a 
British  subject  is  forbidden  by  the  laws  of  the  realm  to  do,  and  the 
insurance  is  consequently  illegal.  An  insurance  of  this  sort  is  to  be 
condemned  as  against  the  duty  of  a  subject,  even  more  than  insur- 
ances on  neutral  goods  intended  to  violate  our  revenue  laws— a 
statutory  prohibition,  as  of  trade  with  the  American  colonies— or  an 
embargo  imposed  by  royal  authority.  .  In  all  these  cases,  insurances 
eflfected  by  the  neutral  in  England  have  been  found  illegal,^  ^^^ 
consequently  not  actionable  in  our  courts.  The  like  also  appears 
to  be  the  law  of  America.'  Thus,  an  insurance  on  neutral  goods 
intended  to  violate  a  British  blockade  is  void  to  all  intents,  as  con- 
trary to  the  laws  of  this  realm.  Certainly  the  neutral  does  not  vio- 
late our  laws  in  his  attempt ;  but  as  certainly  the  British  insurer 
does  so.  The  law  of  nations  declai*es  the  neutral's  goods  liable  to 
seizure  by  the  British  blockading  force ;  and  the  law  of  the  realm 
prevents  British  subjects  from  thwarting  the  national  war  policy  by 
rendering  this  international  penalty  nugatory.  The  same  rule  holds 
as  to  intended  violations  of  a  blockade  established  by  the  allies  of 
Britain  in  a  war  co-operated  in  by  this  country.  Such  we  take  to  be 
the  law,  when  the  British  insurer  is  informed  of  the  risk  intended  to 
be  covered ;  and  we  think  that  the  same  would  hold  even  where  be 
was  not  informed  of  the  intention  to  violate  our  blockade,  because 
the  voyage  would  be  one  with  which  he  could  not  legally  have  any- 
thing to  do.    In  the  latter  case,  at  any  rate,  there  would  be  material 

'  Delmada  v.  Motteux,  1  Parke  on  Insurance,  p.  503 ;  Gibson  v.  Service^  5 
Taunt,  p.  432 ;  Amould  on  Insurance,  p.  707 ;  Marshall  on  Insurance,  p.  40. 
^  Kent's  Gomm.  sec.  262. 
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concealmrat,  on  the  part  of  the  assared  sufficient  to  annul  the 
policy. 

The  same  principles  ^ply  to  the  case  of  contraband  of  war  sent 
bj  a  neatral  to  the  enemies  of  Britain.  ^  All  insurances  on  articles 
cootmband  of  war  are  wholly  void,  and  incapable  of  being  enforced 
in  the  courts  of  the  belligerent  country.* '  Nay  more,  ^  though  the 
sending  of  such  goods  to  the  King's  enemies  by  the  subjects  of  a 
neatnd  power  would  in  them  be  no  offence  against  the  laws  of 
England,  yet  the  insurance  of  them  in  this  country  would  not  only 
be  vend,  but  highly  criminal  in  every  person  concerned.' '  An  in- 
surance of  contraband  by  a  British  subject  is  clearly  inconsistent 
with  our  war  policy,  by  relieving  the  neutral  carrier  fiom  the  penal- 
ties inflicted  by  our  forces. 

Altogether  different  is  the  position  of  neutral  trade  with  our 
enemy's  open  ports  in  articles  not  contraband  of  war.   This  country 
is  forbidden  by  the  law  of  nations  to  regard  such  trade  as  hostile ; 
and  no  penalties  are  incurred  by  a  neutral  engaged  in  it.    Neutral 
trade  of  this  description  is  simply  a  continuance  of  a  commerce  law- 
ful before  the  war  began,  and  not  legally  affected  by  the  war,  accord- 
ing to  the  practice  of  civi^sed  states.     This  being  the  case  with 
regard  to  the  trade  itself,  the  accessory  contract  of  insurance  stands 
in  the  same  position  in  the  view  of  our  courts.   Bynkershoek  for  this 
reason  held  such  insurances  valid,  though  effected  in  Holland,  when 
that  oountry  was  at  war,  on  the  goods  of  neutrals.*   Accordingly,  it 
is  lawful  for  a  British  subject  to  cover  by  insurance  a  neutral  trade 
of  this  description  with  our  enemies.    This  was  settled  distinctly 
during  our  wars  with  France.     In  one  case.  Gist  v.  Atasoriy^  which 
was  an  action  by  insurers  for  premiums  of  insurance  defended  on 
the  plea  of  illegal  risk.  Lord  Mansfield  observed  :  ^  This,  upon  the 
&ce  of  ity  is  the  case  of  a  neutral  vessel ;  and  it  is  nowhere  laid 
down,  that  policies  on  neutral  property,  though  bound  to  an  enemy's 
port,  are  void.'    In  the  case  of  an  American  ship  carrying  French 
I  property  and  also  some  American  goods  to  Havre,^  Lord  Ellen- 
Wttgh  held  the  British  insurers  liable  for  loss  upon  the  American 
goods  arising  through  detention  by  our  forces.    *  The  American,' 
Us  Lordship  said,  ^  was  at  liberty  to  pursue  his  commerce  with 
France,  and  to  be  the  carrier  of  goods  for  French  subjects,  at  the 

*  Amodid  CD  Insurance,  p.  740.  See  also  Paton  on  Insurance,  p.  70. 
'Manhall  on  Insurance,  p.  55.         '  Quest.  Jur.  Pub.  1,  c.  21. 
'T.  B.  i.  p.  48.  *  Barker  v.  Blakes,  9  East,  p.  283. 

VOL  VUI.  MO.  LXXXVra.— APBIL  1864.  z 
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risk  of  having  his  voyage  interrupted  by  the  goods  being  seized. 
The  indemnity  sought  under  the  policy  in  this  case/  he  added,  ^  is 
not  an  indemnity  to  an  enemy^  or  to  a .  neutral  forfeiting  his 
neutrality  by  an  act  hostilely  done  by  him  against  the  interests  of 
Great  Britain^  but  an  indemnity  to  a  neutral,  as  such,  against  the 
consequence  of  an  act  innocently  and  allowably  done  by  him  in  the 
exercise  of  his  neutral  rights.'  J£  this  was  the  rule  when  British 
courts  condemned  all  enemy's  property  found  in  neutral  ships,  much 
more  would  the  same  hold  now  that  the  principle  of  free  ship,  free 
goods,  has  been  established  by  the  Declaration  of  Paris.  Even  a 
British  subject  domiciled  in  a  neutral  country  may  trade  with  our 
enemies  under  the  neutral  flag,  and  he  may  validly  insure  such  trade 
in  this  country.* 

Thus,  then,  it  is  established  that,  when  Britain  is  at  war,  a  neutral 
may  insure  in  this  country  his  trade  with  our  enemies,  excepting 
contraband  of  war  and  cargoes  destined  for  a  port  blockaded  by  the 
British  forces  or  by  our  allies.  In  this  way  our  courts  hold  as  void, 
contracts  inconsistent  with  our  war  policy.  It  remains  to  be  seen, 
whether  similar  rules  exist  with  regard  to  contracts  inconsistent 
with  our  neutral  policy.  We  take  njjw,  in  the  second  place,  the 
case  o( Britain  being  at  peace^  while  two  powers,  such  as  the  Federals 
and  Confederates,  are  engaged  in  a  war.  We  assume,  in  the  dis- 
cussion of  this  case,  that  Britain  is  not  expressly  bound  by  treaty 
with  either  or  both  of  the  belligerents  not  to  send  goods  to  blockaded 
ports,  or  contraband  of  war.  If  such  a  treaty  existed,  we  believe  it 
to  be  tolerably  certain  that  no  contracts,  whether  principal  or  ac- 
cessory, entered  into  in  this  country  between  British  subjects  witli 
a  view  to  its  violation,  wx)uld  be  sustained  in  our  courts.  The  same 
may  be  said  of  a  contract  for  the  violation  of  the  Foreign  Enlist- 
ment Act. 

The  first  remark  that  occurs  on  this  subject  seems  unquestionably 
correct,  viz.,  that  when  the  assured  has  given  an  express  warranty 
of  neutrality,  no  action  would  lie  against  the  insurers  for  loss  upon 
ship  or  cargo  intended  to  violate  a  blockade,  or  upon  contraband  of 
war  being  conveyed  to  either  belligerent.  The  assured,  like  the 
insurer,  is  a  British  subject,  or  at  all  events  a  neutral.  The  exist- 
ence of  an  express  warranty  of  neutrality  proves  not  only  that  the 
insurer  did  not  know  of  any  premeditated  violation  of  neutrality, 
but  that  he  was  expressly  informed  that  none  would  be  attempted. 
'  Arnould  on  Insurance,  p.  727. 
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There  is  thus  not  onlj  material  concealment  in  itself  sufficient  to 
void  the  contract,  bat  fraudulent  misrepresentation  which  would 
andonbtedly  have  that  effect. 

It  appears  equally  clear  that  in  no  view  can  the  insurer  be  held 
liable  for  loss  through  breach  of  blockade  or  carrying  contraband, 
if  he  was  not  sufficiently  warned  of  the  extra  risk  on  these  heads, 
intended  to  be  covered  by  the  policy.  Assuming  the  insurance  of 
such  risks  legal,  it  can  only  be  valid  when  they  have  been  know- 
ingly undertaken  by  the  insurer.  Doubtless  his  knowledge  might 
be  established,  not  merely  by  proof  of  express  information,  but  also 
by  evidence  of  his  acquaintance  with  circumstances  which  implied 
that  risk  of  capture  by  one  of  the  belligerents  was  intended  to  be 
incarred.  But  there  would  be  material  concealment  sufficient  to 
void  the  policy,  were  a  merchant  or  shipowner  deliberately  to  kee]) 
the  insurer  in  ignorance  of  the  risk  of  loss  by  capture  for  attempted 
riolations  of  neutrality. 

Suppose,  however,  in  the  case  of  capture  for  breach  of  blockade, 
that  this  penalty  was  incurred  solely  by  the  shipmaster's  wilful  act, 
without  the  instructions  of  the  owners  or  freighters,  though  perhaps 
with  a  view  on  his  part  to  their  interest ;  in  such  circumstances  the 
insarers,  though  not  liable  for  the  consequences  of  violating  the 
blockade,  might  be  liable  to  indemnify  the  owners  as  for  loss  through 
the  barratry  of  the  master.  It  will  be  remembered  that  the  clause 
in  policies  enumerating  the  risks  covered  by  marine  insurance, 
expressly  mentions  losses  by  the  barratry  of  the  master  and  mariners ; 
and  this  provision  has  been  interpreted  so  a^  to  give  an  indemnity 
to  the  owners  and  freighters  in  the  circumstances  supposed.  Mere 
ignorance  on  the  part  of  the  master  leading  to  capture  of  his  ship 
by  the  blockading  force,  would  not  amount  to  barratry;^  there 
mtut  have  been  an  attempt  by  him  wilfully  and  knowingly  to  evade 
the  blockade.  In  former  times,  the  fact  of  any  part  of  the  cargo 
being  contraband,  was  held  sufficient  to  authorize  confiscation  of 
the  ship  and  the  remaining  cargo,  though  not  belonging  to  the 
owners  of  the  contraband,'  And  in  that  state  of  international  law, 
the  knowing  and  wilful  reception  of  contraband  by  the  captain, 
without  the  consent  of  the  owner  and  other  freighters,  wauld  have 
been  barratry  under  the  policy,  on  the  principle  that  •  illegal  trad- 
ing, in  consequence  of  which  the  vessel  is  seized  and  condemned, 

>  DalgleUk  and  Others  v.  Hodgson,  7  Bingb.  p.  495. 
s  Paton  on  Insurance,  p.  116. 
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if  knowingly  carried  on  by  the  captain  without  the  directions,  thoagh 
principally  with  a  view  to  the  benefit,  of  his  owners,  is  barratry.' ' 
Bat  in  modern  international  practice,  the  articles  which  are  contra- 
band are  alone  liable  to  seizure,  unless  the  ship  or  other  parts  of  the 
cargo  belong  to  the  owner  of  the  contraband.'  This  modem  rule 
practically  excludes  indemnification  for  confiscation  of  contraband 
on  the  head  of  barratry,  except  in  one  case.  That  case  is  where 
the  contraband  is  intended  by  its  freighter  to  be  conveyed  to  a 
neutral  port,  and  the  master,  without  his  consent,  though  perhaps 
with  the  intention  of  securing  a  better  market,  carries  the  prohibited 
articles  towards  the  port  of  a  belligerent.  In  this  case  the  freighter 
could  recover  under  his  policy  as  for  loss  by  the  barratry  of  the 
master. 

So  &r  the  way  is  clear.  The  assured,  if  he  shall  have  given  an 
express  warranty  of  neutrality,  or  if  he  shall  not  have  sufficiently 
warned  the  insurer  of  the  extra  risks,  cannot  recover  for  losses  upon 
contraband,  or  upon  goods  carried  to  violate  a  blockade,  unless  he 
establish  a  case  of  barratry. 

The  case,  then,  which  we  must  now  have  in  view,  is  that  in  which 
the  insurer,  aware  that  the  ship  or  cargo  is  destined  to  violate  a 
blockade  duly  established  by  a  belligerent,  or  that  the  goods  are 
liable  to  capture  as  being  contraband  of  war,  has  undertaken  to 
cover  these  extra  risks.  If  the  laws  of  this  realm  regard  these  as 
legal  ventures  for  a  British  shipowner  or  merchant,  then  the  acces- 
sory contract  of  insurance  is  valid.  If,  on  the  other  hand,  such 
ventures  are  contrary  to  our  law,  action  cannot  be  sustained  at  the 
instance  of  either  the  insurer  or  the  insured,  notwithstanding  the 
express  agreement  thereto  between  them.  Of  course,  whatever 
may  be  the  agreements  between  individuals,  the  law  will  not  recog- 
nise any  insurance  upon  an  unlawful  voyage.  ^  It  is  a  general 
principle  of  law,  that  if  a  contract  be  intended  to  indemnify  the 
owner  from  loss  on  property  by  reason  of  its  being  implicated  in  an 
illegal  trade  or  applied  to  an  illegal  use,  or  which,  according  to  the 
laws  of  the  country  where  the  contract  is  made,  it  is  criminal  for 
the  owner  to  hold,  such  contract  is  void ;  and,  accordingly,  the 
owner  has  no  legally  insurable  interest.'^ 

It  seems  clear  that  if  an  insurance  made  expressly  upon  a  voyage 
in  violation  of  a  blockade,  or  for  the  conveyance  of  contraband,  is 

^  Arnould  on  Insorance,  p.  824.     .  *  Manhall  on  Insorance,  p.  55. 
^  Philips  on  Insurance  (3d  edition),  sec.  214. 
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illegal  by  our  law,  the  insared  would  have  no  action  against  the 
insarer  for  indemnity  against  even  the  ordinary  sea-risks.  Thus, 
supposing  such  voyages  illegal,  If  a  ship  carrying  contraband  to  a 
belligerent  were  to  founder  at  sea,  the  insured  would  have  no 
action.  From  the  cases  of  Furtado  v.  Eodgersy  and  Brandon  v. 
Curling  (above  noticed),  it  might  be  inferred  that  a  British  policy 
oQ  enemy's  property,  though  illegal  and  invalid  as  covering  risk  of 
British  capture,  would  be  good  as  regards  other  ordinary  risks. 
Bat  this  doctrine,  if  ever  entertained,  seems  now  to  be  abandoned ; 
and  it  is  held,  that  ^  where  the  policy  is  thus  avoided  in  consequence 
of  the  illegality  of  the  risk,  the  underwriter  is  entirely  discharged 
firom  all  liability,  and  this,  although  he  himself  was  aware  of  the 
illegal  nature  of  the  adventure.'  ^ 

Although,  as  already  observed,  from  the  rarity  of  this  country 
being  neutral  while  a  great  war  was  going  on,  our  books  do  not 
contain  many  express  provisions  for  such  circumstances,  still  there 
are  some  cases  in  which  insurance  on  ship  and  cargo  destined  to  run 
a  blockade  has  been  held  illegal.  There  are  four  cases  which  have 
been  much  referred  to  in  the  English  courts  as  indirect  authorities 
upon  this  point.  Of  these,  two  are  cases  of  neutral  vessels  captured 
in  attempting  to  violate  the  blockade  of  Amsterdam,  established  by 
this  country  when  at  war  with  France — viz.,  the  'Hurtige  Hane,'^ 
belonging  to  a  subject  of  the  Barbary  States,  and  the  ^Adelaide,"  a 
ship  of  Bremen ;  and  two  relate  to  attempted  violations  of  a  blockade 
of  Havre — the  *  Shepherdess,'*  and  *Neptunus,'*  both  American 
vessels.  Three  of  these  vessels  were  condemned  by  Sir  William 
Scott;  but  the  fourth,  the  ^Neptunus,'  escaped  under  a  distinction 
taken  by  the  same  judge  between  a  formally  notified  blockade  and 
a  blockade  merely  existing  de  facto.  These  cases  are  generally 
referred  to  on  account  of  expressions  used  in  them  by  that  eminent 
judge,  to  the  effect  that  it  is  illegal  for  a  neutral  vessel  to  attempt 
the  evasion  of  a  proper  blockade.  But  we  rather  think  that  not 
mach  weight  can  be  attached  to  this  use  of  the  term  illegal  in  con- 
sidering the  question,  whether  it  is  contrary  to  the  laws  of  this 
reahn  for  a  British  subject,  being  a  neutral,  to  engage  in  an  attempt 
to  violate  a  blockade.  Lord  Stowell  cannot  be  fairly  held  as  mean- 
ing by  such  expressions,  more  than  that  the  acts  of  the  neutrals 
were  contrary  to  the  law  of  nations.    In  another  case,  that  of  the 

^  Araould  on  Insnranoe,  p.  740 ;  MarehaU,  p.  41.       >  3  Rob.  Ad.  Sep.  p.  324. 
*  2  Rob.  p.  111.  «  5  Rob.  262.  *  2  Rob.  110. 
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^Tutela,'^  which  came  before  the  same  judge,  there  is  an  opinion 
expressed  by  him  which  approaches  a  little  more  nearly  the  point 
we  have  in  view.  This  was  the  case  of  a  neutral  ship  captnred 
while  running  into  St  Lucar,  in  violation  of  the  British  blockade  of 
that  port.  The  master  attempted  to  excuse  himself  by  explaining 
that  he  had  signed  a  charter-party  in  France  for  St  Lucar  before 
the  blockade  legally  commenced,  and  that  after  the  blockade  was 
known  he  was  compelled  by  the  freighter,  contrary  to  his  remon- 
strances, to  sail  for  the  blockaded  port.  Lord  Stowell  held  this  no 
excuse,  on  the  ground  that  by  the  supervening  blockade  the 
intended  voyage  had  become  illegal,  and,  consequently,  not  com- 
pulsory under  the  charter-party.  *  As  in  all  other  contracts,'  said 
his  Lordship,  Hhat  become  illegal,  he  might  have  protested 
against  being  any  longer  bound  by  his  charter-party.'  If  this 
opinion  is  in  the  circumstances  to  be  received  as  an  authority,  it 
only  shows  that  a  charter-party  entered  into  in  ignorance  of  a 
blockade  cannot  be  enforced  against  the  shipowner  in  the  event  of 
the  subsequent  existence  or  notification  of  a  blockade.  This  is  an 
accepted  rule  in  regard  to  charter-parties  both  in  England'  and  in 
the  United  States;*  but  we  doubt  whether  it  necessarily  implies 
that  the  intended  voyage  becomes  by  the  laws  of  the  realm  illegal^ 
although  it  is  generally  explained  by  reference  to  that  principle. 
It  may  be  said  that  there  is  an  entire  change  of  circumstances  in 
the  case  of  such  a  charter-party,  and  that  it  would  be  glaringly  un- 
just to  insist  that  the  shipowner  shall,  a  blockade  having  supervened, 
cause  his  property  to  ran  a  definite  risk  which  was  not  contem- 
plated and  provided  for  when  the  charter-party  was  entered  into. 
In  this  way  the  rule  of  freedom  from  a  charter-party,  after  notifica- 
tion of  a  blockade,  may  perhaps  be  supported  without  help  from  the 
general  principle  that  a  voyage  by  a  neutral  in  violation  of  a  block- 
ade is  illegal  by  the  laws  of  the  neutral  state.  Indeed  there  is  a 
case  in  the  English  books,  which  at  first  sight  seems  to  rest  the  rule 
entirely  on  the  change  of  circumstances  after  the  charter-party  was 
signed,  and  to  negative  the  idea  of  a  supervening  illegality.  The 
case  to  which  we  refer  is  that  of  Medeiros  v.  £KZ/,*  and  it  is  thus 
epitomized  by  the  reporter :  ^  It  is  no  defence  to  an  action  on  a 
charter-party  for  not  sailing  on  the  voyage  towards  a  port  agreed 

»  6  Rob.  p.  177.  *  Abbott  on  Shipping,  p.  431. 

^  Scott  V.  Libby  and  Others^  Aug.  1807,  Johnson's  Americ.  Rep.  ii.  p.  836. 
*  Bingham,  Rep.  viii.  p.  231. 
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on,  that  the  port  was  in  a  state  of  blockade,  if  the  defendant  knew 
the  fact  at  the  time  of  entering  into  the  charter-party.'     According 
to  this  reading  of  the  case,  it  would  be  perfectly  legal  for  British 
subjects,  being  neutrals,  to  enter  into  a  charter-party  with  a  view 
to  violate  a  blockade  established  by  a  foreign  power ;  the  only  diffi- 
colty  would  be  to  show  that  the  owner  knew  and  undertook  the 
risk.      But  upon  examining  the  case,  it  will,  we  think,  be  found  to 
be  an  authority  for  the  conclusion  that  such  a  contract  is  illegal  in 
England.    The  defendant,  a  British  shipowner,  this  country  being 
neutral,  had  entered  into  a  charter-party  with  the  plaintiff  to  send 
a  ship  to  Terteira,  then  blockaded  under  a  duly  notified  blockade  by 
Portugal.     Before  the  charter-party  was  signed,  it  was  found  that 
the  blockade  had  ceased  to  be  real  or  effective.     The  defendant 
tailed  to  send  his  ship,  and  this  was  an  action  for  breach  of  contract. 
The  defendant's  pleas  were,  (1)  that  the  intended  voyage  was  un- 
lawful in  respect  Terceira  was  blockaded ;  and  (2)  that,  supposing 
the  voyage  not  strictly  unlawful,  the  blockade  was  a  sufficient 
excuse  for  non-performance.    The  opinion  of  the  Court  was  de- 
livered by  Tindal,  C.  tl.     In  reference  to  the  first  plea,  the  Court 
distinctly  held  that  a  voyage  with  a  view  to  violate  a  blockade  was 
illegal.      ^The  case  of  the  ^^Neptunus,"'  it  was  said,  ^  which  was 
cited  in  support  of  the  first  objection,  establishes  that  it  is  illegal 
to  attempt  to  enter  a  blockaded  port  in  violation  of  the  blockade, 
and  that  after  notification  of  the  blockade  the  act  of  sailing  to  a 
blockaded  port  with  the  intention  of  violating  the  blockade  is  in 
itself  illegal.'     This  was  the  law  as  laid  down  by  the  Court,  but  it 
was  not  applied  in  this  case,  because  it  was  held  that  there  had  been 
no  premeditated  intention  of  violating  the  blockade,  and  that  no  block- 
ade legally  existed,  since  it  had  ceased  to  be  real  and  effective  before 
the  charter-party  was  completed.     On  the  second  objection  it  was 
obflerved  by  the  Court,  that  as  the  parties  equally  knew  of  the 
blockade,  no  plea  could  be  founded  upon  it  to  avoid  the  contract. 
Judgment  was  therefore  given  for  the  plaintiffs.      If,  then,  we 
asderstand  this  case  aright,  it  is  an  authority  for  the  proposition, 
that  when  Britain  is  neutral,  a  voyage  projected  by  a  British  subject 
in  violation  of  a  blockade  is  illegal  by  the  laws  of  the  realm.     Still 
more  direct  precedents  arose  out  of  the  blockade  by  Brazil  of  the 
ports  in  the  Biver  Plate  belonging  to  the  government  of  Buenos 
Ayres.     This  blockade,  which  was  intimated  in  the  Gazette  on 
18th  February  1826,  gave  rise,  before  it  ceased  on  Ist  October 
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1828^  to  many  ventures  for  its  evasion  on  the  part  of  Britbh  sub- 
jects, and  some  policies  upon  these  ventares  formed  the  subject  of 
adjudication  in  England,  Naylar  and  Others  v.  Tayhr^  DalgUuh 
and  Others  v.  Bodgsorif*  and  HarraU  v.  Mw,"  were  actions  at  the 
instance  of  the  insured  to  recover  under  such  policies,  for  losses 
through  capture  of  British  ships  and  cargoes  by  the  Brazilian  block- 
ading squadron.  In  not  one  of  these  cases,  it  is  true,  were  the 
insurers  held  free  from  liability,  but  in  each  the  Court  distinctly  laid 
down  the  general  rule  of  the  illegality  of  such  ventures,  and  con- 
sequently of  the  insurances  upon  them.  In  each  case  this  rule  was 
not  applied,  simply  because  it  was  held  not  proven,  that  there  was 
in  point  of  &ct  any  intention  to  violate  the  blockade.  In  the  first 
of  these  cases,  for  instance,  it  was  stated  by  Lord  Tenterden,  ^  The 
vessel  might  have  sailed  for  Buenos  Ayres  without  contravening  the 
law  of  nations,  provided  it  was  a  part  of  the  original  intention  to 
inquire  as  to  the  continuance  of  the  blockade  at  some  port  of  the 
blockading  country.'  This  was  held  to  have  been  the  true  inten- 
tion of  the  parties ;  but  if  they  had  clearly  devised  a  violation  of  the 
blockade,  it  was  intimated  that  the  laws  of  this  realm  would  have 
followed  the  law  of  nations  in  declaring  the  voyage  and  the  in- 
surance upon  it  illegal.  It  must  be  remembered  that  the  proof  of 
knowledge  of  the  blockade  and  intention  to  violate,  is  different 
according  as  the  question  is  between  merchant  and  insurer,  or 
between  belligerents  and  neutrals.  In  the  former  case  there  is  no 
room  for  the  presumptions  which  have  been  established  for  the 
benefit  of  belligerents,  and  the  knowledge  and  illegal  intention  of 
the  insured  is  simply  a  question  of  fact,  to  be  settled  by  a  proof  at 
large  in  each  particular  suit.  Doubtless  very  lenient  views  were 
taken  of  the  facts  in  the  cases  above  cited;  but  this  does  not, 
on  a  fair  construction  of  these  cases,  detract  from  the  validity  of 
the  legal  propositions  there  asserted  by  the  judges.  When  facts 
amounting  to  a  premeditated  violation  of  a  blockade  shall  be 
brought  before  our  courts,  they  must  hold  as  illegal  any  insurance 
effected  to  cover  the  risks  attendant  upon  the  violation,  unless 
they  repudiate  entirely  the  principles  upon  which  the  case  of 
Medeiros  v.  Hill,  and  the  cases  as  to  the  Brazilian  blockade,  were 
decided. 

So  much  for  the  case  of  a  British  ship  or  cargo  destined  to  run  a 

*  Bam.  and  Cressw.  ix.  p.  718.  «  Bingh.  vii.  p.  495. 

*  Barn,  and  Creesw.  ix.  p.  712. 
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blockade  established  by  a  foreign  belligerent.  If  we  are  right  in 
onr  oonstmction  of  the  authorities^  which  is  that  adopted  by  an 
eminent  American  writer  (Daer  on  Insurance,  i.  p.  754)^  an  insur- 
ance upon  such  a  venture  is  illegal  and  invalid  to  all  intents.  The 
assured  could  not  recover  even  for  ordinary  losses  unconnected  with 
international  law,  nor,  if  the  premiums  were  paid  to  the  insurer, 
could  repetition  be  sought,  because  in  pari  delicto  melior  est  conditio 
jHfSfidefUis,  We  now  turn  to  the  case  of  contraband  of  War  shipped 
by  a  British  subject  to  a  belligerent,  and  insured  in  this  country. 

On  this  point  we  have  been  unable  to  find  any  decision  either  in 
England  or  in  Scotland.  One  writer  on  insurance^  intimates  that 
the  insorance  on  contraband  might  be  valid  in  the  courts  of  the 
neatral  country;  but  as  he  grounds  this  statement  solely  on  a  passage 
in  the  work  of  the  American  Chancellor  Kent,'  to  which  we  shall 
afterwards  refer,  it  cannot  be  taken  as  a  statement  of  the  law  of 
England.  The  general  principle  of  English  law,  as  enunciated  by 
Amould,*  is  that  ^  no  species  of  property  or  interest  on  a  sea  venture 
can  be  the  subject  of  a  valid  contract  of  marine  insurance,  if  the 
conrse  of  trade,  or  the  voyage  in  the  prosecution  of  which  it  is  so 
exposed  to  risk,  be  in  contravention  either  of  the  laws  of  the  land  or 
the  laws  of  nations.'  Similar  passages  are  to  be  found  in  Marshall,^ 
equally  recognising  the  invalidity  of  a  policy  designed  to  cover  risks 
iocaned  through  violation  of  the  law  of  nations.  These  authors 
thus  proceed  on  the  assumption  that  our  law  would  not  support 
any  action  founded  on  an  attempted  violation  of  international  law. 
The  same  doctrine  may  be  evolved,  though  rather  circuitously,  from 
the  case  of  Madrazo  v.  Willee.^  It  was  there  held,  that  a  foreigner 
not  prohibited  by  the  laws  of  his  own  country  to  carry  slaves  from, 
Africa,  who  was  interrupted  in  his  nefarious  trade  by  British  sub- 
jects, was  entitled  to  an  action  of  damages  in  England  against  those 
who  interfered  with  him.  The  decision,  however,  proceeded  on  the 
ground  that  the  slave  trade  was  not  abolished  by  the  law  of  nations ; 
» that,  if  international  law  had  then  declared  the  slave  trade  illegal, 
oQr  courts  would  have  recognised  the  provision  to  the  effect  of  ex- 
cluding the  plaintiff  from  his  suit.  We  must  then  consider  the 
legality  of  insurance  on  contraband  of  war  as  an  open  question  in 
this  country ;  and  so,  we  believe,  it  is  regarded  in  both  ends  of  the 

'  Arnould,  p.  740.  •  Comm.,  ed.  1844,  vol.  iii.  p.  267. 

•  p.  736.  ♦  pp.  37  and  41.         »  3  B.  and  Aid.  p.  358. 
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island,  thooj^h  tke  lias  oF  opinion  in  Westminster  Hall  is  said  to  be 
in  favour  of  its  legality^    We  have,  however,  this  princi{^  to  guide 
us  in  coming  to  a  conchision  upon  it,  that  if  the  bending  of  contra- 
band bj  a  neutral  to  a  belligerent  is  truly  forbidden  bj  the  law  of 
nations,  our  courts  would  regard  the  trade  as  illegal,  and  con- 
sequently hold  any  msorance  upon  it  invalid.    Such,  at  least,  ap- 
pears to  be  the  principle  recognised  by  our  best  writers  on  insurance; 
but  it  is  proper  to  remember,  as  throwing  some  light  on  the  question, 
that,  rightly  or  wrongly,  a  very  different  principle  has  been  established 
in  our  courts  in  regard  to  foreign  revenue  laws.     Contracts  with  a 
view  to  violating  the  revenue  laws  of  a  foreign  state  may  be  legally 
made-  in  Great  ]%*itain,  and  insurances  to  cover  such  questionable 
ventures  are  perfectly  valid,  provided  that  the  underwriters  were 
fhlly  inlbnned  of  the  nature  of  the  risk.^    Whatever  may  be  said 
in  vimKcation  of  this  establsslied  rule  of  our  law-^and  we  think  veiy 
little  can  be  said  with  justice — ^no  one  will  surely  think  of  argniug 
from  it  that  our  courts  in  the  same  manner  ought  to  support  con- 
tracts made  with  the  deliberate  intention  to  violate  any  distinct  pro- 
hibition of  international  law.    The  law  of  nations  clearly  is  not  a 
foreign  law  in  any  sense,  and  cannot  be  treated  as  sudi  by  our 
courts.     Indeed,  in  at  least  one  class  of  cases,  the  English  courts 
have  distinctly  refused  to  sustain  as  legal,  contracts  made  in  this 
country  with  a  view  to  the  violation  of  obligaiions  imposed  npou 
it  by  the  Isiw  of  nations.    The  cases  to  which  we  .refer  are  those 
arising  out  of  loans  made,  or  cocpenses  incurred,  to  assist  insurgents 
against  governments  at  peace  with  ours.    This  assistance  is  plainly 
contrary  to  our  duty  as  neutrals,  and  has  uniformly  been  treated  as 
unlawful  by  our  courts.'    The  law  of  nations  rests  either  upon 
express  treaties,  which  «re  its  statutes,  or  on  the  customs  of  civilised 
nations,  which  are  its  unwritten  law.     A  vi(Jation  of  international 
law  by  British  subjects  is  thus  equivalent  to  a  breach  of  agreements, 
express  or  tacit,  to  which  this  nation  is  a  party.    It  is  true  that  the 
great  name  of  Lord  Mansfield  can  be  quoted  for  the  legality  of  a 
British  trade,  not  only  contrary  to  the  revenue  laws  of  a  foreign 
state,  but  to  the  express  provisions  of  a  treaty  to  which  Great 
Britain  was  a  party.    But  Lord  Stowell  surely  indicated  the  just  i 
rule  when  he  said,  ^  Every  treaty  is  part  of  the  private  law  of  each  of  i 

'  Amould  on  Icsarance,  pp.  707,  789 ;  MaiBball  on  Insurance,  p.  45.    See  | 
Potbier,  Gontrat  d'Aaauraace,  aec.  58,  against,  and  Estrangin,  in  a  note  to  this 
passage,  for  this  rule.  I 

*  Westlake,  Private  International  Law,  sec.  199 ;  Tudor,  L.  C.  p.  284. 
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the  countries  which  are  parties  to  it^  and  is  as  binding  on  the  subjects 
of  each  as  any  part  of  their  own  municipal  laws^^  and  it  is  upon 
this  principle  that  our  courts  may  be  expected  to  act  in  adjudicating 
opon  contracts  made  in  vi<Jation  of  international  law.  That  what 
bas  become  unlawful  by  the  law  of  nations^  cannot  be  kwiuUy  done 
by  the  subjects  of  any  particular  state,  is  accordingly  the  rule  now 
recognised  in  En^nd.^  We  hold,  then,  that  the  validity  of  in- 
surances upon  contraband  of  war,  according  to  the  laws  of  this 
realm,  will  depend  upon  whether  or  not  these  insurances  are  con* 
neeted  with  a  trade  forbidden  by  international  law. 

It  is  said  that  in  Prussia,  Sweden,  Hamburg,  and  Amsterdam, 
neutral  insurances  on  contraband  are  held  valid  (Duer,  i.  p.  759)« 
In  America,  the  rule  that  courts  of  law  will  supp<»:t  a  contract 
made  with  a  view  to  violate  the  revenue  laws  of  a  foreign  country, 
'  has  become  an  established  fbrmnlary  of  the  jurisprud^ce  of  the 
common  law,'^  though  not  without  energetic  protests  by  eminent 
jorists,  and  in  particular  by  Mr  Justice  Story.^  It  was  at  one  time 
also  distinctly  maintained  by  American  jurists,  and  supported  by 
derisiofis  in  some  courts,  that  trade  in  contraband  of  war  is  legal, 
and  may  be  legally  insured  in  a  neutral  country ;  and  this  upon  the 
principle,  that  international  law  does  not  forbid  to  a  neutral  the 
sending  of  contraband,  but  merely  raiders  it  liable,  if  sent,  to  seizure. 
^  It  was  contended,'  says  Kent,'^  ^  en  the  part  of  the  French  nation 
in  1796,  that  neutral  governments  were  bound  to  restrain  their 
sabjects  from  selling  or  exporting  articles  contraband  of  war  to  the 
belUgerent  powers.  But  it  was  successfully  shown  on  the  part  of  the 
United  States,  that  neutrals  may  lawfully  sell  at  home  to  a  belligerent 
pnrchasOT,  or  carry  themselves  to  the  belligerent  powers,  contraband 
articles,  subject  to  the  right  of  seizure  in  transUiL  This  right  has  nnce 
been  expressly  declared  by  the  judicial  authorities  of  this  country. 
The  right  of  the  neutral  to  transport,  and  of  the  hostile  power  to  seize, 
are  conflicting  rights,  and  neither  party  can  charge  the  other  with  a 
criminal  act'  The  necessary  conclusion  from  this  view  of  interna- 
tional obligations — ^rather  an  inconvenient  one  in  the  present  cir- 
cnmstanccs  of  the  States^^was  that  insurance  upon  contraband  is 
legal;  and  this  is  expressly  stated  by  the  same  learned  author  in  a 
aabsequent  passage.     *  The  insurance  by  a  neutral  of  goods  usually 

»  The  •  Enrom,'  2  Rob.  p.  6.  »  Marshall  on  Inaurance,  p.  66. 

'  Conflict  of  Ism,  sec.  246.  *  Treatise  on  ContracU,  tec.  686. 

'  Comm.  aee.  142. 
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denominated  contraband  of  war  is  a  valid  contract ;  for  it  is  not 
deemed  unlawful  for  a  neutral  to  be  engaged  in  a  contraband  trade. 
It  is  a  commercial  adventure  which  no  neutral  nation  is  bound  to 
prohibit,  and  which  only  exposes  the  persons  engaged  in  it  to  the 
penalty  of  confiscation.'^  *  There  is  nothing,'  said  Mr  Justice 
Story  in  tlie  famous  case  of  the  ^  Santissima  Trinidad,'  *  *  in  our 
laws,  or  in  the  law  of  nations,  that  forbids  our  citizens  from  sending 
armed  vessels  as  well  as  munition  of  war  to  foreign  ports  for 
sale.'  Nay  further,  though  without  the  concurrence  of  Kent, 
and  apparently  Mrithout  the  authority  of  a  decision,  one  American 
writer  has  extended  the  same  views  to  the  case  of  a  neutral  ship  or 
cargo  destined  to  a  blockaded  port.  International  law,  according  to 
this  writer,'  in  the  case  of  violation  of  blockade  as  in  that  of  con- 
traband, does  not  forbid  the  trade,  but  merely  imposes  the  penalty 
of  confiscation  in  the  event  of  seizure.  These  American  opinions, 
even  the  most  extreme,  thus  proceed  upon  a  peculiar  view  of  the 
requirements  of  international  law.  If  the  law  of  nations  not  only  im- 
poses the  penalty  of  confiscation,  but  absolutely  forbids  neutral  trade 
in  contraband  of  war,  as  it  certainly  does  neutral  trade  in  violation 
of  a  blockade,^  there  can  be  no  doubt,  even  on  American  principles, 
that  contraband  trade  is  unlawful,  and  cannot  be  insured.  In  a  note 
to  the  edition  of  his  Commentaries  published  in  1854,  Kent  has  in- 
timated a  modification  of  his  views  upon  this  point.  ^  But  though/ 
he  says,  *  the  better  opinion  on  sound  doctrine  be  that  such  a  trade 
is  unlawful  for  a  neutral,  yet  it  is  the  prevalent  rule  in  Continental 
Europe  that  an  insurance  made  in  a  neutral  country  on  articles  con- 
traband of  war,  and  destined  to  a  belligerent  power,  is  permitted ; 
and  this  seems  to  be  an  exception  to  the  general  principle,  that  an 
insurance  in  a  neutral  country  on  a  trade  prohibited  by  the  law  of 
nations  is  illegal  and  void.'  In  a  subsequent  passage  in  the  same 
note,  he  states  that  the  validity  of  such  an  insurance  must  be  re- 
garded as  still  an  open  question  in  America  as  well  as  in  England, 
and  in  this  he  is  followed  by  his  disciple  and  friend  Mr  Duer.  The 
latter  writer  argues  clearly  and  forcibly  against  insurance  on  contra- 
band, and  rests  its  sole  claim  to  validity  on  the  ^  general  usage  of 
commercial  nations ' — a  usage  which,  if  it  exists,  is  merely  local  and 
municipal,  and  which  therefore,  surely,  can  afford  no  rule  for  ns. 
(See  Duer's  Marine  Insurance,  i.  p.  748  et  seq.) 

*  Kent,  Coram,  sec  268.  '  7  Wheat.  Americ.  Rep.  p.  340. 

>  PhilipB  on  losurance,  sec.  282.        *  Maraball  on  InsuTance,  p.  56. 
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The  decision  of  this  qnestion,  according  to  the  authorities,  English 
and  American,  depends  upon  two  points :  (1st)  Is  it  the  law  of 
nations  that  a  neutral  shall  not  interfere  between  two  belligerent 
powers,  and  in  particular  that  a  neutral  shall  not  carry  to  either 
party  under  his  own  flag,  nor  send  under  a  belligerent  flag,  articles 
which  are  contraband  of  war  ?  (2d)  Supposing  the  first  question 
answered  in  the  affirmative,  do  the  laws  of  this  realm  regard  as 
unlawful  a  trade  in  contraband  declared  by  the  law  of  nations  to  be 
unlawful  ?  The  second  question  presents  little  difficulty,  and  is  in- 
deed tacitly  assumed  by  the  authorities. 

Now,  in  regard  to  the  first  of  these  questions,  there  can  be  no 
Joabt,  as  we  saw  in  the  commencement  of  this  article,  that  inter- 
national law  gives  to  the  belligerent  whose  interests  are  endangered 
the  right  of  seizing  and  confiscating  contraband  of  war  in  the  cir- 
cumstances supposed.  There  is  also  certainly  an  obligation  upon 
the  neutral  to  submit  to  such  seizure  and  confiscation.  According 
to  the  doctrine  at  one  time  maintained  by  Americans,  international 
law  establishes  no  more  than  a  right  in  the  belligerent  to  seize,  and 
a  correlative  obligation  on  the  neutral  to  submit ;  it  still  recognises  a 
right  in  the  neutral  to  trade  in  contraband  with  the  belligerents  out 
of  the  neutral  territory.  This  view  of  a  sort  of  conflict  of  rights 
between  belligerents  and  neutrals,  appears  to  some  extent  to  have 
the  approval  of  *  Historicus,'  in  his  well-known  Letters  on  Neutral 
Trade  in  Contraband  of  War.  But  we  think  that  this  doctrine  is 
self-contradictory,  as  well  as  inconsistent  with  international  law.  If 
it  is  lawful  ibr  a  neutral  to  trade  in  contraband,  why  are  such  articles 
seized  ?  If  it  is  lawful  to  seize  contraband,  though  the  property  of 
a  neutral,  how  can  it  be  lawful  for  him  to  trade  in  it  ?  A  conflict 
of  substantial  and  important  rights,  such  as  is  supposed,  occurs 
only  when  the  nations'  claimants  are  at  war  for  their  rights,  and  it 
ii  truly  irreconcilable  with  the  existence  of  neutrality.  As  a  point 
of  scientific  legal  analysis  alone,  a  conflict  may  be  figured  to  exist 
between  the  right  of  the  neutral  to  trade,  and  the  right  of  the 
belligerent  to  non-interference.  But  the  latter  meets,  overcomes, 
and  extinguishes  the  former  pendente  beUo,  in  regard  to  contraband 
of  war.  International  law  does  not  allow  a  neutral  to  extend  a  trade 
in  contraband  beyond  his  own  territory.  It  imposes  upon  him  ab- 
solutely the  obligation  of  non-interference— of  strict  neutrality,  and 
protects  him  and  his  trade  from  all  molestation  by  the  belligerents 
under  these  conditions.    It  declares,  rightly  or  wrongly,  a  trade  in 
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contraband  with  either  belligerent  a  breach  of  his  duty  as  a  neutral, 
and  for  that  reason,  subjects  his  property,  while  in  trofrntUy  to  seizure 
by  the  injured  belligerent  The  contraband  trade  of  a  neutral  is 
contrary  to  international  law,  and  therefore  deprived  of  its  protection. 
We  do  not  think  it  necessary  to  cite  many  authorities  to  prove  the 
unlawfulness  of  trade  in  contraband  of  war,  as  distinguished  from  iu 
mere  liability  to  interruption  and  seizure  by  the  aggrieved  belligerent. 
Surely  a  trade  subject  by  law  to  penalties,  even  if  not  prohibited 
in  direct  terms,  is  illegaU  Bynkershoek^  always  alludes  to  trade 
in  contraband  and  trade  with  a  blockaded  port  as  alike  unlawful  to 
neutrals,  because  alike  breaches  of  neutral  duti^  Such  was  dis- 
tinctly the  view  formerly  established  in  this  couotry.  Neutrals  by 
sending  cx>ntraband  become  accessories  to  the  war,  and  this  accession 
is  a  delinquence,  which  is  the  ground  of  justice  for  confiscating  their 
obnoxious  goods.  (See  Stair,  Inst.  ii.  27  ;  More's  Notes,  p*  152.) 
The  same  view  is  maintained  in  a  late  English  work  of  practice;' 
and  an  English  writer  on  the  Law  of  Nations  explains,  that  freight 
is  not  allowed  by  the  captor  to  the  ship  carrying  articles  of  contra- 
band which  are  seized  by  a  belligerent,  because  the  carrying  articles 
of  contraband  to  a  belligerent  is  reckoned  as  a  wrong  to  the  other 
belligerent.'  By  continental  jurists  neutral  trade  ih  contraband  is  re- 
garded as  an  absolutely  prohibited  and  punishable  trade,  and  formerly 
the  parties  concerned  were  liable  to  severe  personal  punishment.^ 
Even  at  the  present  day,  as  we  have  seen,  there  may  be  seizure  by 
way  of  punishment  ob  eontingentiatn  delicti.  But  in  fact  the  plainest 
possible  statement  of  the  unlawfulness  of  neutral  trade  in  contraband, 
is  to  be  found  in  one  of  the  American  writers  on  insurance  already 
referred  to.  ^  The  law  of  nations  makes  it  the  duty  of  a  nation  pro- 
fessing to  be  neutral  to  abstain  from  assisting  either  belligerent  to 
carry  on  a  war,  by  furnishing  soldiers,  ships  of  war,  arms,  or  war- 
like stores.''^  We  hold,  then,  that  the  law  of  nations  prohibits  to  a 
neutral  all  interference  between  two  belligerent  powers ;  and  in  par- 
ticular, declares  unlawful,  beyond  the  limits  of  his  own  territory,  his 
trade  in  contraband  of  war  with  either  belligerent. 

That  being  the  case,  in  order  to  decide  whether  an  insurance 
upon  such  contraband  trade  is  unlawful,  we  have  only  to  consider 
whether  the  laws  of  this  realm  hold  that  trade  unlawful.    Now,  by 

^  QiUBBi  Jar.  Pub.  i.  c.  11 ;  see  also  L  o.  19. 

*  Todor^B  Leading  Cases,  pp.  737,  707.    See  also  Patoa  on  Insurance,  p.  115. 
'  Mannini^r,  p.  309.  *  Heffter  Tdlkerrecht,  sees.  160,  161. 

^  Philips  on  iDBamnoe,  see.  270 ;  see  also  seos.  271,  276. 
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a  fandamental  tfaongh  an  written  law  of  this  realm,  every  sabject  has  a 
right  to  the  protection  of  his  person  and  property  by  the  whole  power 
of  the  stat^  especially  against  the  attacks  of  foreigners.   The  condition 
nf  the  continuance  of  this  protection  is  his  obedience  to  the  laws ; 
and  80  long  as  he  is  faithfbl  in  this  respect,  that  protection  cannot 
be  legally  withheld.    Now,  as  we  have  seen,  the  sovereign  of  this 
coontry  has  expressly  withdrawn  the  national  protection  from  all 
property  of  her  subjects  coming  under  the  denomination  of  contra- 
band of  war  in  trandtu  to  either  belligerent  in  the  present  contest. 
This  is  andonbtedly  a  fegal  withdrawal;  bat  why  so  ?   Only  because 
the  trade  in  qnestion  is  anlawfal  by  international  law.     Thus  the 
laws  of  this  realm  recognise .  and  adopt  the  law  of  nations  to  the 
effect  of  depriving  the  subject  of  his  otherwise  legal  right  of  pro- 
tection.     Our  laws,  in  fact,  by  the  Royal  Proclamation,  warn  the 
sabject  that  daring  this  war  he  shall  forfeit  his  legal  rights  in  regard 
to  his  property  if  embarked  in  d  specified  trade.     We  do  not  over- 
strain the  legal  significance  of  these  facts  by  holding  them  to  amount 
sabstantially  to  a  declaration  that  the  specified  trade  is  unlawful 
aecording  to  the  laws  of  this  realm^  A  right  which  these  laws  confer 
can  be  Kmited  or  taken  away  by  these  laws  alone.   The  present  is,  in 
truth,  a  case  not  of  the  conflict,  bat  of  the  subordination  of  laws.   If 
international  law  is  not  a  mere  name,  it  mastoccapy,  relative  to  the 
manicipal  laws  of  each  state,  a  position  analogous,  but  not  identical 
with  that  in  which  the  common  law  of  a  country  stands  to  the  rules 
of  a  great  corporation,  as,  e.ff.j  a  church  established  in  it.    Municipal 
law,  as  the  institutes  of  only  one  state,  cannot  hold  lawful  that 
which  international  law,  proceeding  from  the  whole  community  of 
civilised  states,  declares  to  be  unlawful.     Consistently  with  this 
view,  Blackstone^  observes,  in  treating  of  the  royal  power  to  limit 
the  rights  of  the  subject  by  proclamation  or  otherwise :  *  But  since 
in  England  no  royal  power  can  introduce  a  new  law  or  suspend  the 
execution  of  the  old,  therefore  the  law  of  nations,  wherever  any 
question  arises  which  is  properly  the  objectof  its  jm'isdiction,  is  here 
adopted  in  its  full  extent  by  the  common  law,  and  held  to  be  the 
law  of  the  land.'     This  passage  is  directly  applicable  to  the  case  of 
contraband  trade,  and,  taken  along  with  the  opinions  of  othier  legal 
writers  which  have  already  incidentally  come  under  our  notice,  it 
seems  quite  conclusive  on  our  present  questk>n.     Take  even  a  low, 
and  as  we  think  erroneous,  view  of  what  is  termed  international  law, 
1  Steplien'B  Ed.,  iv.  p.  296. 
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and  recognise  in  it  no  law  at  ally  properly  speaking,  but  only  a  col- 
lection of  treaties  and  of  customs  dependent  for  their  efBcacy  on  the 
principle  of  doing  as  we  have  been  and  would  be  done  by.^     Even 
in  this  case,  contracts  contrary  to  the  customs  relative  to  contraband 
should  be  held  illegal  by  the  laws  of  this  realm,  as  oontrary  to  cor 
national   neutral   policy.      A  contraband  trade  which  would  be 
clearly  contrary  to  good  faith  and  policy  if  carried  on  under  the 
auspices  of  the  executive,  does  not  change  its  character  when  carried 
on  by  subjects  under  the  recognition  and  support  of  the  judicial 
power  of  the  state.     From  any  point  of  view,  the  conclusion  seems 
inevitable,  that  since  trade  in  contraband  of  war  is  unlawful  by  in- 
ternational law,  it  is  also  unlawful  in  the  eye  of  our  municipal  law, 
to  the  effect  of  depriving  it  of  protection,  though  not  of  exposing  it 
to  punishment  by  our  municipal  tribunals.   This  being  so,  insurance 
upon  that  trade  is  illegal,  and  could  support  no  action  whatever  in 
our  courts  ;  for  ^  it  would  be  singular  if  the  original  contract  being 
invalid  and  incapable  to  be  enforced,  a  collateral  contract  founded 
upon  it  could  be  enforced/*   Altogether  independent  of  our  previous 
discussion  of  this  point,  and  as  confirmatory  of  the  conclusion  to 
which  we  have  now  arrived,  it  seems  to  us  not  at  all  unreasonable 
to  hold  it  as  truly  coming  under  precisely  the  same  principle  which 
fixes  the  invalidity  of  insurances  upon  goods  intended  to  violate  a 
blockade.     Few  or  none  who  have  treated  of  the  subject  question 
the  invalidity  of  insurances  upon  blockade-runners ;  and  the  argu- 
ment to  support  insurance  upon  contraband  rests  upon  an  attempt 
to  show  that  international  law  places  the  sending  of  contraband  and 
the  violation  of  blockade  in  different  categories.     We  confess  our- 
selves unable  to  accede  to  this  view  of  international  law.     We  be- 
lieve that  the  seizure  of  goods  sent  in  violation  of  a  blockade  and  by 
way  of  contraband,  is  lawful  eadem  plane  rationej  as  being  both  alike 
acts  of  accession  to  the  war  and  violations  of  the  neutral's  duty  of 
non-interference.     This  is  expressly  laid  down  and  explained  by 
Bynkershoek,  in  a  passage  too  long  for  quotation.     2  J.  P.  i.  c.  11. 
This,  then,  completes  our  task.     We  cordially  agree  with  those 
who  think  that  all  restrictions  upon  trade  in  contraband  by  neutrals 
should  be  dispensed  with,  provided  that  no  sanction  was  given  to 
the  actual  fitting  out  of  warlike  expeditions  upon  neutral  territory. 
But  into  the  propriety  of  this  reform,  of  the  abolition  of  commercial 
blockades,  or  of  conferring  an  immunity  from   capture  upon  all 
^  Story^B  Conflict  of  Laws,  sec.  35.  ^  Amould  on  Insor.  p.  699. 
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private  property  at  sea,  even  though  belonging  to  a  belligerent,  as 
was  proposed  in  President  Pierce's  message  to  Congress  in  December 
1856,  it  would  here  be  out  of  place  to  enter.  It  is  enough  for  the 
porpose  we  had  in  view  to  be  now  in  a  position  to  replj  to  the 
question  with  which  we  commenced  this  paper — ^Action  would  not 
be  sustained  in  our  courts  upon  a  contract  of  insurance  covering 
contraband  of  war  to  be  conveyed  to  either  belligerent,  or  a  ship 
and  cargo  intended  to  violate  the  blockade. 
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Report  of  the  Commutes  on  Bilk  of  the  Society  of  Writers  to  Her 
Majttdife  Siffnety  on  Report  of  Commissionere  appointed  to  inquire 
(u  to  State  of  Land  Registers  in  Scotland. 
In  a  recent  number  we  brought  under  the  notice  o^  our  readers 
a  suggestion  emanating  from  the  Faculty  of  Procurators,  to  the 
effect  that  the  registers  of  large  urban  districts  (of  which  the  Re- 
gality of  Glasgow  is  the  most  important  example)  should  be  con- 
ddered  as  burgh  registers,  and  be  retained  in  the  locality  to  which 
they  relate.     We  observe  that  the  Society  of  Writers  to  the  Signet, 
33  represented  by  their  Committee  on  Bills,  do  not  approve  of  this 
suggestion  ;  but,  on  the  contrary,  express  their  decided  opposition  to 
any  extension  of  the  local  registers,  although  they  are  willing  that 
the  existing  registers  of  that  description  should  continue  to  be  kept 
in  the  locality,  as  proposed  in  the  Report  of  the  Royal  Commission. 
It  is  a  fair  question  for  consideration,  whether  the  burgh  registers 
shoald  be  allowed  to  retain  their  local  character,  or  should  not  rather 
be  dealt  with  on  the  same  principle  as  the  Particular  Registers  for 
coanties  and  combinations  of  counties.      But  if  there  are  to   be 
separate  local  registers  for  royal  burghs,  it  is  desirable  that  those 
districts  should  all  be  dealt  with  on  the  same  principle.     The  Re- 
gality District  Register,  although  not  technically  a  burgh  register, 
U  so  in  the  sense  in  which  the  Commissioners  propose  to  continue 
those  registers — that  is,  as  urban  registers,  applicable  to  feudal  as 
well  as  to  burgage  subjects. 

It  is  not  our  present  intention  to  resume  the  consideration  of  the 
sabject  of  the  consolidation  of  the  General  and  Particular  Registers. 
We  understand  that  a  bill  is  soon  to  be  introduced,  embodying  some 
of  the  more  important  recommendations  of  the  Commissioners ;  and 
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after  that  measure  has  been  tabled,  we  may  take  another  opporta- 
nity  of  adverting  to  the  subject  But  there  are  other  questions,  of 
great  interest  and  importance,  upon  which  the  Committee  of  the 
Writers  to  the  Signet  and  the  Royal  Commissioners  are  at  issue ; 
and  as  the  Report  of  the  former  body  may  not  be  in  as  extensive 
circulation  as  its  importance  deserves,  we  believe  the  objects  which 
the  Society  have  in  view,  and  in  which  we  in  the  main  concur,  may, 
in  the  present  stage  of  the  question,  be  better  advanced  by  merely 
summarizing  and  explaining  the  recommendations  of  the  Report, 
than  by  offering  any  lengthened  criticism  upon  it. 

The  first  subject  upon  which  the  Committee  dissent  from  the 
Report  of  the  Commissioners  relates  to  the  proposed  subdivision  of 
the  index  to  the  register  into  parishes,  with  the  view  of  restricting 
the  area  of  search,  and  thus  superseding  the  dormant  index  of  places. 
The  Committee  say — 

*'  The  GommiBsioQers  have,  however,  endeavoured,  without  making  a  greater 
subdivision  of  the  register  than  into  counties,  to  restrict  the  area  of  search  bj 
the  aid  of  a  farther  subdivision  of  the  county  index.  Your  Committee  are 
quite  sensible  of  the  advantage  of  limitation  of  the  area  of  search,  but  they 
are  satisfied  that,  for  practical  purposes  of  search,  the  subdivision  into  counties 
will  be  found  sufficient ;  indeed,  that  in  many  of  the  counties  of  Scotland  a 
search  in  the  county  register  will  be  very  simple.  In  some  of  the  larger 
counties,  it  is  true,  difficulties  may  be  experienced  in  making  searches  exp^- 
tiously  and  economically ;  and  it  is  with  a  view  to  obviate  these  that  the  Com- 
missioners, in  an  after  part  of  their  Report,  have  suggested  the  formation  of 
what  they  call  a  ^'  Parish  Index."  Such  an  index,  if  complete,  would  undoubt- 
edly afford  great  facilities  for  searching ;  and  in  order  to  perfect  such  an  index, 
the  Commissioners  have  suggested  a  provision  which  your  Committee  regard  as 
open  to  serious  objection.  They  propose,  notwithstanding  the  difficulties  which 
present  themselves,  to  make  it  imperative  to  insert  in  the  deed  to  be  registered  the 
name  of  the  parish  in  which  the  lands  are  situated,  as  a  condition  of  registration. 
They  say, ''  Dome  deeds,  we  are  aware,  do  not  at  present  mention  the  payrish ;  and 
to  meet  that  case,  we  propose  to  make  the  insertion  of  the  name  of  the  parish  in  a 
deed  an  indispensable  requisite  of  its  registration.  It  is  not  necessary,  for  securing 
this,  that  a  deed  i n  which  the  pariah  is  omitted  should  be  declared  null.  The  keeper 
of  the  register  might  be  enjoined  to  refuse  its  registration  till  the  party  offenog 
it  should  supply  the  defect  by  endorsing  upon  it  a  warrant,  declaring  the  parish, 
similar  to  the  warrant  of  registration  now  in  use ;  and  the  validity  of  the  regis^ 
tration  might  be  made  dependent  upon  the  correctness  of  the  deed  or  warrant  in  thu 
respect."  It  is  known  to  the  members  of  the  Society  how  difficult  it  often  is— 
cases,  indeed,  occur  where  it  is  practically  impossible— -to  state  with  accuracy  the 
parish  or  parishes  in  which  the  different  portions  of  an  estate  are  situated ;  and 
your  Committee  cannot  approve  of  a  provision  under  which  registration,  although 
duly  completed  in  the  appropriate  register,  shall  be  dedar^  null  in  respect  of 
inaccuracy  in  such  a  matter.  The  increased  facility  for  searching  afforded  by 
a  parish  mdex  would,  in  the  opinion  of  your  Committee,  be  dearly  purchased 
at  such  a  cost.  The  proposal  of  the  Commissioners  involves  additional  duty  on 
the  keeper  of  the  register,  and  additional  responsibility  on  the  agent ;  the  object 
in  view  does  not  seem  to  warrant  the  imposition  of  either.  It  is  not,  in  the 
opinion  of  your  Committee,  expedient,  witnout  great  and  manifest  benefit,  to 
lay  upon  the  keeper  any  duty,  the  performance  of  which  may  interrupt  the 
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basneBs  of  r^istration.  When  the  deed  presented  is  simple,  and  the  lands 
6h<^7  described  and  in  a  single  parish,  the  keeper  may  be  able,  without  much 
ka  of  time,  to  ascertain  the  observance  or  non-obserrance  of  the  proposed 
Ktitutoiy  lequiTeinent ;  but  when  the  lands  are  in  different  parishes,  ana  the 
description  of  them  is  involved,  much  time  may  be  spent,  without  the  keeper 
beisg  able  to  satisfy  himself  that  there  is  full  and  accurate  specification  of  the 
ptrishes.  The  CommisBioners  do  not  indicate  whether,  during  the  examination 
neceanry  to  satisfy  the  keeper,  the  position  of  the  deed  in  the  register  is  to  re- 
miiii  in  suspense,  or  the  actual  business  of  registration  is  to  be  interrupted.  It 
seems  to  your  Committee  that  the  practical  result  of  such  a  provision  ss  that 
ffopoeed  by  the  Commissioners  would  be,  that  in  all  cases,  except  those  in  which 
there  was  no  mention  of  any  parish,  the  deed  presented  would  be  received  by 
tlie  keeper,  and  the  whole  responsibility  would  rest  with  the  agent  presenting 
it.  Professional  responsibilities  are  ahrcSady  sufficiently  onerous  without  adding 
UH)ther  of  a  character  so  serious.' 

There  is  much  force  in  the  following  observations  of  the  Com- 
mittee, deprecating  imperative  legislation  on  the  subject  of  the 
transmission  of  deeds  for  registration  by  post : — 

^^Vhileyour  Committee  quite  approve  of  the  view  of  the  Commissioners,  that 
the  intervention  of  an  Edinburgh  agent  in  the  registration  of  writs  sent  from 
the  country  shall  not  be  necessary,  it  appears  to  them  that  this  is  one  of  the 
cues  in  which,  to  use  the  words  of  the  Commissioners,  ^^  we  must  be  on  our 
goarvl  not  to  disturb  unnecessarily  that  which  is,  on  the  whole,  working  well," 
and  that  statutory  r^^tQation  of  it  is  not  expedient.     For  many  years  the  practice 
hi  existed,  to  a  large  extent,  in  almost  all  parts  of  the  coun^,  of  transmitting 
^ta  by  post  to  the  keeper  of  the  General  Register  of  Sasines  in  Edinburgh. 
The  Commissioners  state,  not  only  that  there  is  no  complaint  of  the  working  of 
this  ammgement,  but  that  not  a  single  instance  has  occurred  in  which  there 
has  been  any  miscarriage.    The  keeper  has  caused  to  be  presented,  and  has  re- 
gistered in  due  course,  every  writ  so  transmitted,  and  has  acknowledged  receipt 
vkeoerer  asked  to  do  so,  which,  however,  occurs  in  comparatively  few  instances. 
This  system  is  attended  with  considerable  advantages.    Many  writs  are  trans- 
mitted by  post  wanting  warrants  of  registration,  or  with  imperfect  warrants,  or 
<3tbenri8e  unfit  for  registration  ;  and  the  keeper,  acting  on  his  own  discretion, 
lettered  by  statutory  obhgation  binding  him  to  perform  the  duty  regardless 
of  consequences,  is  able,  without  incurring  personal  responsibility,  to  send  back 
f^  writs  unr^pstered  to  the  senders,  who  do  what  is  necessary  to  cure  the 
defects  pointed  out  to  them,  and  afterwards  return  them  to  be  registered.    The 
^pense  and  trouble  of  abortive  registration  has  thus  been  saved  to  all  parties ; 
and  as  the  writs  received  by  poet  when  the  registers  are  consolidated,  will,  of 
conne,  be  very  greatly  more  numerous,  the  advantages  of  the  existing  arrange- 
ineotB  win  then  be  experienced  still  more  widely.    Considering  that,  when  write 
are  returned  by  post,  the  keeper  has  no  receipt  from  the  sender,  the  latter  has 
little  reason  to  complain  if  he  obtain  a  receipt  whenever  he  requires  it ;  and  if 
u  obligation  to  grant  receipts  be  imposed  upon  the  keeper,  he  must  be  entitled 
^  exact  them,  wMch  could  not  well  be  arranged  without  practical  inconvenience. 
It  has  been  suggested,  in  regard  to  write  transmitted  by  post  to  the  keeper,  that 
<^  of  difficulty  may  occur  in  entering  writs  affecting  the  same  property  re- 
<^Yed  hj  him  simultaneously.    Your  Committee  are  informed  that  no  such 
^coHy  has  in  practice  occurred ;  and  the  only  hardship  (if  it  can  be  so  called) 
ioTolved  in  the  maintenance  of  the  existing  arrangements,  would  be  that,  in 
9*^  ^  expected  competition,  it  would  be  necessary  for  an  agent  not  resident 
ffl  Edinborgh  to  employ  some  one — ^but  not  necessarily  a  professional  man — in 
Winbargh,  to  lodge  his  deed  for  registration.     On  the  whole,  your  Committee 
'^'^(^(^inmend  that  the  existing  arrangements,  in  regard  to  write  transmitted  by 
post,  be  not  interfered  with.' 
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While  admitting  the  force  of  the  considerations  advanced  in  the 
passage  we  have  quoted,  we  have  no  hesitation  in  saying  that  the 
local  practitioners  are  entitled  to  a  guarantee  that  the  discontinuance 
of  the  local  registers  shall  not  have  the  effect  of  depriving  them  of 
this  part  of  their  business,  and  it  seems  to  us  that  such  a  gnarantee 
can  only  be  effectually  given  by  an  enactment  of  the  Legislature. 
It  does  not  follow  that  a  deed  defective  in  the  warrant  of  registra- 
tion must  necessarily  Ife  engrossed  in  the  register  periculo  petentis. 
All  that  is  necessary  to  secure  priority  is  presentation.  Power  might 
be  given  to  the  keeper  of  the  records  to  retransmit  a  deed  for  cor- 
rection of  the  warrant  after  having  entered  it  in  the  presentation 
book.  If  the  agent,  on  consideration,  should  think  the  warrant  suffi- 
cient, the  record  would  bear  to  be  of  the  date  of  first  presentation. 
If  the  deed  was  returned  in  an  amended  form,  the  original  entr}* 
would  be  cancelled,  and  it  would  be  registered  as  of  the  date  when 
it  was  returned. 

We  agree  with  the  Writers'  Committee  in  thinking  that  a  Sundrie:^ 
Counties  Register  is  objectionable,  and  concur  in  their  suggestion 
that  the  deed  should  be  recorded  in  full  in  one  county  register,  to 
be  specified  by  the  agent  on  presentation,  and  that  a  minute  onlv 
should  be  entered  in  the  books  for  the  other  counties. 

The  next  topic  of  importance  dealt  with  in  the  Committee's  Re- 
port, is  that  of  the  index  of  places,  which,  notwithstanding  the  dif- 
ficulty of  compiling  it,  and  the  little  use  that  can  be  made  of  it  when 
compiled,  is  still,  in  the  opinion  of  the  Committee,  essential  to  the 
completeness  and  efficiency  of  our  system  of  records  : — 

*  The  Society  are  aware  that  the  late  Mr  Thomafl  Thomson,  to  whom  Scotland 
stands  so  much  indebted  in  connection  with  the  registration  of  land  rights,  re- 
garded an  index  of  places  as  an  essential  feature  of  a  perfect  system  of  indexes. 
Such  an  index  has  been  completed  from  the  year  1780  to  the  year  1830,  when 
it  was  discontinued.  The  labour  of  constructing  tibat  index  had  become  con- 
siderable ;  but  its  discontinuance  was  the  result,  not  of  this  difficulty,  but  of  tbe 
anxiety  felt  to  push  forward  the  abridgment  of  the  sasines  and  index  of  persons. 
In  both  these  works,  although  not  yet  completed,  the  progress  has  been  yery 
considerable ;  and  your  Committee  cannot  concur  with  the  CommissioDan  in 
holding  that  the  completion  of  the  index  of  places  should  be  abimdoned  as  im- 
practicable. On  the  contrary,  they  attach  the  greatest  weight  to  the  opinion 
of  Mr  Thomson,  as  stated  by  the  Commissioners,  that  ^^  an  index  of  places,  or  an 
index  having  reference  to  tbe  lands,  in  addition  to  an  index  of  persons,  is  in- 
dispensable." At  present  searches  are  conducted  by  means  of  the  index  of  per- 
sons in  connection  with  the  abridgments  of  sasines;  but  the  CommisBioDers 
have  themselves  adverted  to  the  radical  defect  involved  in  a  search  by  an  mA^ 
of  persons  only, — namely,  that  such  a  search  cannot  be  reUed  upon,  except 
where  the  searcher  is  informed  of  the  names  of  all  the  persons  connected  ynX]^ 
the  ownership  of  the  property  during  the  entire  period  of  search.  It  is  mani- 
fest that  so  imperfect  a  system  of  indexing  could  not  be  adopted  in  any  per- 
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nanent  arrangement ;  and  aooordingly  the  CommkBionerB  have  anggested  the 
'*ptrtth  index,"  to  which  your  Ck>minittee  have  already  adverted,  "niat  index 
is  intended  to  come  in  pUce  of  l^e  index  of  places,  and  is  repreaented  as  fitted 
to aeoompliah  all  the  objectB  of  that  index.  To  the  "parish  index"  your  Com* 
mittee  have  already  stated  objectiona  whiph  they  regard  as  fatal ;  bat  aftMrt  from 
these,  it  is  Quite  evident  that  such  an  index  .cannot  supply  the  want  ofan  index 
of  places.  The  proposed  "  parish  index"  is  nothing  more  than  an  "  index  of  per- 
sona" with  a  more  limited  area  than  the  existing  index  of  persons, — ^the  one  em- 
bracing the  peisona  within  a  county,  the  other  the  persons  within  a  parish.  No 
search  against  the  lands  themselves,  which  is  the  distinctive  object  of  an  index  of 
]JaoeB,  can  be  made  b^  either  of  these  indexes,  unless  by  collating  every  entry 
vitkout  exception  oontamed  in  the  entire  index. 

'  Except  on  the  assumption  that  the  "  parish  index"  suggested  by  the  Commis- 
eioners  is  to  be  introduced,  it  does  not  appear  that  they  would  have  proposed 
the  abandonment  of  the  "  index  of  places."    Be  this  as  it  may,  however,  your 
Committee  are  clearly  of  opinion  that  it  ought  not  to  be  abandoned,  but  should, 
(41  the  contrary,  in  future  be  prepsured  (^ong  with  the  "  index  of  persons"  con- 
tempoianeoosly  with  the  record.     It  is  a  mi^Ake  to  suppose  that  this  cannot  be 
effected,  or  can  only  be  effected  at  great  expense.  Though  only  a  very  moderate 
catlay  has  ever  been  expended  on  the  index  department  of  the  register  of  sasines, 
tbere  were  actually  framed,  between  1821  and  1858,  printed  abridgments  and 
maouacript  indexes  of  persons  for  the  entire  period  from  1781  to  1850  inclusive, 
ind  manuscript  indexes  of  places  for  the  period  from  1781  to  1830  inclusive. 
^Tbile  the  registers  were  scattered  over  the  length  and  breadth  of  Scotland,  and 
coold  only  be  collected  together  in  cydes  of  five  or  ten  years,  it  was  of  course 
impossible  to  have  l^em  annually  indexed;  and  latterly  the  limited  funds  al- 
lowed for  the  purpose,  notwithstanding  the  large  surplus  revenue  of  the  register 
of  sasines,  did  not  achnit  of  the  ^n  of  Mr  Thomson  being  carried  out  in  its 
wteerity ;  but  that  it  can  be  carried  out,  and  at  no  great  expense,  is  evidenced 
by  the  past  history  of  the  index  department.   It  has,  however,  been  represented 
to  the  uommiaaioners,  and  unfortunately  they  have  adopted  the  statement,  that 
tbe  ''index  of  plaoea"  is  of  no  material  use.    From  tlus  view  your  Committee 
most  dissent.     They  consider  that  no  system  of  search  can  be  complete  or  safe 
ihat  does  not  comprehend  the  use  of  an  index  of  places,  or,  in  other  words,  the 
ix^dw  of  searching  against  the  lands^  as  well  as  tne  owners.     In  those  cases  in 
vhich  the  searcher  cannot  be  supplied  with  correct  information  as  to  all  the 
peiKna  who,  during  the  entire  period  of  the  search,  have  been  connected  with 
the  ownership  of  the  property,  an  ^^  index  of  persons"  is  admitted,  on  all  hands, 
not  to  afford  the  means  of  making  a  search  that  can  be  safely  relied  upon.     In 
all  inch  cases  an  index  of  places  is  the  only  safe  guide  to  the  state  of  the  records. 
To  Btirrender  that  guide,  and  establish,  as  a  general  arrangement,  a  system 
^er  which  the  register  of  land  rights  must  be  admitted  to  be  incapable  of 
Iwing  safely  searched,  unless  where  the  owners  of  the  property  during  the 
whole  period  of  search  can  be  pointed  out,  would,  in  the  opinion  of  your 
Committee,  be  to  attach  very  serious  and  unnecessary  discredit  to  the  records 
of  the  ooontry. 

'Great  stress  has  been  laid  upon  a  class  of  cases  in  which  the  entries,  in  rcgis- 
fewd  writs,  of  vague  or  general  descriptive  names  of  places — such  as  *'  tenement 
in  Gorbals" — or  the  very  frequent  recurrence  of  the  same  or  similar  names, 
'^nders  a  search  of  the  register  by  means  of  an  index  of  places  very  laborious 
And  tedicQS.  The  obvious  answer  to  this  is,  that  where,  in  that  class  of  cases, 
^  learcher  is  well  assured  that  he  possesses  the  information  that  renders  it 
^e  for  him  to  search  by  the  index  of  persons  alone,  it  is  open  to  him  to  do  so ; 
otherwise,  a  search  can  only  be  made  by  the  index  of  places,  and  the  trouble  of 
coDBolting  it  mnst  be  undergone.  But  surelv  the  existence  of  such  a  class  of 
^^^^^Br-qoite  exceptional — is  no  good  ground  for  the  surrender  by  the  country 
tt  large  of  the  only  safe  guide  to  the  state  of  the  records. 
'On  the  whole,  your  ^mmittee  recommend  that  the  Society  should  enter  a 
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decided  protest  against  the  abandonment  of  the  index  of  places,  and  escpres 
their  opinion  that  that  index,  and  the  index  of  persons,  and  printed  abridgments, 
should,  as  well  as  the  minute  book,  be  in  future  all  preparea  contemporaneously 
with  the  record ;  and  that  the  index  of  places  should  be  brought  up  to  date,  as 
speedily  as  can  be  accomplished  without  delaying  the  index  of  persons.* 

The  Society  adopt  to  the  fullest  extent  the  recommendations  of 
the  Commissioners,  with  respect  to  the  alteration  of  the  legal  effect 
of  the  diligences  of  inhibition  and  adjudication.  As  these  recom- 
mendations have  been  already  explained  in  our  pages,  it  is  unneces- 
sary to  revert  to  the  subject.  We  regret  that  the  Society's  Com* 
mittee  have  not  been  able  to  come  to  a  resolution  in  favour  of  the 
introduction  of  the  ^  search-sheet'  system.  The  advantages  of  this 
system  of  registration  are  obvious  and  incontestable ;  the  plan  de- 
vised by  the  Commissioners  has  evidently  been  most  carefully  con- 
sidered, and  appears  to  be  well  adapted  to  the  peculiarities  of  oar 
system  of  conveyancing.  The  only  objection  to  it  is,  that  it  is  doubt- 
ful whether  it  could  be  satisfactorily  worked.  But  this  objection 
ought  not  to  be  allowed  to  stand  in  the  way  of  giving  it  a  fair  trial 
in  any  burgh  or  country  district  in  which  the  practitioners  may  be 
willing  to  have  it  introduced.  The  system  has  been  in  operation  for 
a  lengthened  period  in  the  Australian  colonies,  and  in  other  countries 
where  there  exists  a  compulsory  system  of  registration  of  titles ;  and 
wherever  it  has  been  tried,  it  has  proved  completely  successful.  The 
following  are  the  observations  of  the  Committee  upon  this  point  :— 

^  Your  Conmxittee  have  very  carefully  considered  the  proposal  of  the  Com- 
missioners to  introduce  what  they  call  a  '*  search -sheet."  The  plan  is  very  fulk 
explained,  has  evidently  been  very  carefully  considered,  and  is  strongly  pressed 
by  the  Commissioners.  Your  Committee  were  extremely  desirous,  if  possible, 
to  approve  of  the  suggestion ;  but  they  have  felt  themselves  constrained  to  come 
to  the  conclusion,  that  the  plan,  though  in  theory  good,  is  attended  with  dif- 
ficulties which  render  its  introduction,  for  the  present  at  least,  impracticable. 
They  are  unable  to  see  how  the  system  proposed  could  be  worked  without  iii- 
volving  nullity,  if  not  of  the  deed,  at  least  of  the  registration,  as  the  penalty  of 
any  error  in  the  statement  of  the  search- mark  in  the  description  of  the  property. 
Tms  is  a  result  not  to  be  contemplated  without  the  greatest  alarm,  and  the 
Commissioners  have  not  shown  any  practical  solution  of  the  difficulty.  Your 
Committee  are  willing,  however,  in  the  meantime,  to  suspend  their  judgment 
without  further  discussion  of  the  matter  in  this  Report;  the  Commissioners 
themselves  having  come  to  the  conclusion,  as  stated  in  the  supplement  to  their 
Report,  ^Uhat  it  may  be  expedient  to  defer  the  actual  introduction  of  the 
search -sheet,  until  the  transfer  of  all  the  district  registers  to  Edinburgh  has 
been  completed." ' 

In  conclusion,  the  Committee  proceed  to  consider  a  variety  of 
miscellaneous  suggestions  which  have  been  introduced  into  the  Com- 
missioners' Report  Upon  two  of  these  we  propose  to  offer  a  few 
observations ;  the  first  being  the  proposed  conversion  of  the  Register 
of  Sasines  into  a  Register  for  Preservation.    The  Committee  say— 
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*  5.  The  fif tb  suggeBtion  is  one  of  very  great  practical  importance.  It  is, 
*  That  the  Register  of  SaaineB  should  not  be  limited  to  a  register  for  pub- 
lication, but  should  be  made  also  a  register  for  preservation  and  execution,  with 
t  Tiev  to  iasuing  probative  extracts  of  the  deeds  registered  therein,  containing  a 
warrant  for  di%ence,  and  thus  saving  the  expense  of  recording  the  same  deeds 
iu  a  separate  register."  Your  Committee  cannot  recommend  the  adoption  of 
this  suggestion,  contemplating  as  it  does  not  a  mere  enlar^ment  of  the  use  of 
the  Sasine  Record,  but  a  ramcal  and  organic  change  of  its  statutory  nature, 
dnd  an  interference — ^wholly  uncalled  for,  as  it  appears  to  your  Committee — with 
the  existing  registers  for  preservation  and  execution.  Your  Committee  do  not 
mean  to  say  that  there  is  anything  to  prevent  the  amalgamation  of  the  whole 
registers  for  puUication,  preservation,  and  execution ;  the  accomplishment  of 
thk,  however,  would  require  changes  so  extensive,  as  to  be  justifiable  only  on 
the  ground  of  absolute  necessity  or  great  advantage.  But,  so  far  as  your  Com- 
mittee can  judge,  the  whole  benefit  contemplated  by  the  suggestion  under  con- 
sideration is  thd  saving  of  double  registration  or  booking  of  the  writs.  This 
Tery  proper  object  may,  it  appears  to  your  Committee,  be  easilj^  attained  with- 
out any  organic  or  radical  change  on  the  system  of  registration.  The  Com- 
misBioners  themselves  have  clearly  and  satisfactorily  pointed  out  that  the  object 
in  view  may  be  accomplished  by  the  keeper  of  the  Renter  of  Deeds  being 
aothorized  to  receive,  for  permanent  custody,  deeds  previously  recorded  in  the 
Register  of  SasineB,  and  to  issue  probative  extracts  and  warrants  without  en- 
gTQ«ng  the  deeds  in  his  register, — ^minutes  of  the  deeds  and  warrants  being 
entered  in  his  register,  with  a  rt^erence  to  the  Register  of  Sasines  for  the  full 
engrossment. 

'  The  Commissioners  have  adverted  to  one  disadvantage  arising  from  the  re- 
tention of  deeds  in  the  Register  House  for  preservation, — viz.,  that  if  carried 
far,  this  system  would  make  a  progress  of  titles  a  mere  progress  of  extracts, 
and  necessitate  the  examination  of  the  principal  deeds  at  the  Register  House, 
at  every  transfer  of  the  property  to  which  they  relate.     To  obviate  this  diffi- 
cnltv,  it  is  suggested  by  the  Commissioners  that  the  registrar  retaining  the 
•leed  and  issuing  an  extract,  should  endorse  a  certificate  ut)on  the  extract, 
K'tting  forth  certain  particulaiiB,  and  that  such  certificate  should  be  declared  con- 
clusive as  to  the  facts  set  forth  in  it.     The  particulars  enumerated  by  the  Com- 
xnisioners  are — ^^  1.  That  the  original  deed  is  impressed  with  a  stamp  of  a  certain 
value.    2.  That  it  is  free  from  any  erasures,  or  if  any  words  appear  to  be  written 
OD  erasures,  what  the  words  are,  so  that  the  parties  interested  might  themselves 
judge  whether  the  erasures  were  or  were  not  material ;  and,  8.  That  the  deed 
appears  to  have  been  signed  by  the  granter  and  witnesses,  and  is  or  is  not  ex 
facie  executed  witii  the  solemnities  required  by  law."    Your  Committee  are  of 
opinion,  that  to  require  from  the  keeper  of  the  register  such  a  certificate  as 
that  h^  described,  and  to  make  it  conclusive,  is  to  lay  upon  the  keeper  a 
'iuty  not  properly  belonging  to  his  office,  and  to  confer  upon  nim  quasi  judicial 
functions.     In  their  opinion  the  keeper  ought  not  to  be  required  to  certify  any- 
thing but  plain  and  patent  facts.     Questions  as  to  the  extent  of  erasures  are 
"^imetimes  attended  with  considerable  difficulty,  and  your  Committee  do  not 
think  that  any  certificate  from  the  registrar  on  such  matters  would  be  satis- 
factory.   The  other  particulars  enumerated  are  not  attended  with  so  much  diffi- 
culty ;  but  your  Committee  are  of  opinion  that  the  only  certificate  of  any  value 
vhich  cotdd  be  obained  from  the  registrar,  would  be  one  to  the  effect  that  the 
iieed  was  written  on  so  many  pages  of  paper,  impressed  with  a  leading  duty  of 
ao  much,  and  progressive  duty  of  so  much.     Such  a  certificate  would  in  some 
caaes  (such  as  settlements  of  duties  at  the  Inland  Revenue  Office,  when  extracts 
are  produced)  supersede  the  necessity  of  examination  of  the  original  deed  in  the 
Kegister  House.    Extracts,  as  at  present  prepared,  are  open  to  this  objection, 
that  while  they  show  with  sufficient  distinctness  how  deeds  are  signed  at  their 
doee,  they  do  not  show  how  (when  consisting  of  more  than  a  single  page)  any 
ptge  except  the  last  lias  been  signed.  This  defect,  it  is  thought,  may  be  remedied 
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by  the  simple  expedient  of  introducing  parenthetically  the  signatures  and  nam- 
bering  of  the  pages  as  these  occur  in  the  deeds.  This  system,  your  Committee 
understand,  ahr^y  prevails  in  some  countries,  and  its  adoption  would  go  far 
to  enable  parties  to  satisfy  themselves,  without  inspection  of  the  principal  deeds, 
or  any  special  certificate  from  the  registrar,  how  far  they  were  *'  ex  facie 
executed  with  the  solemnities  required  by  law/*  * 

In  these  observations  we  entirely  concur.  It  is  not  desirable  to 
compel  parties  to  part  with  the  costody  of  their  title-deeds  as  a  con- 
dition of  registration.  On  the  other  hand,  it  is  undesirable  to  en- 
cumber the  archives  of  the  Register  House  with  the  accumulated 
title-deeds  of  all  the  properties  in  the  kingdom.  The  objection  of 
double  transcription  under  the  existing  system  is  a  valid  objection; 
but  it  can  be  obviated,  as  proposed  by  the  Society,  by  recording 
the  title  of  the  deed,  with  a  minute  of  reference  to  the  record  in  the 
Register  of  Sasines.  With  reference  to  the  suggestion  that  the 
extract  should  indicate  where  the  pages  of  the  original  deeds  begin 
and  end,  introducing  the  pagination  and  signatures  as  they  occur, 
we  wish  to  add,  that  the  necessity  for  consulting  original  deeds 
lodged  in  the  Record  Office  for  preservation,  might  be  obviated  to 
some  extent,  by  a  relaxation  of  the  statutoxy  rules  regulating  the 
authentication  of  deeds.  We  think  that  while  deeds  should  con- 
tinue to  be  probative  when  containing  a  testing  clause  in  the  present 
form,  the  omission  of  any  of  the  statutory  requirements  should  not 
nullify  the  deed,  but  should  merely  impose  on  the  party  founding 
on  it  the  onus  of  proving  the  subscription. 

With  regard  to  erasures,  the  best  security  against  fraud  in  this 
way  is  to  have  the  deed  printed,  and  a  copy  on  ordinary  printing 
paper  signed  as  the  principal.  We  defy  any  one  to  alter  a  printed 
work  by  erasure  so  as  to  escape  detection  ;  and  where  the  value  of 
the  subject  of  conveyance  is  sufficient  to  justify  the  expense  of 
printing,  as  in  the  case  of  entails,  it  should  always  be  done.  Printed 
copies  from  the  same  types  would  be  useful  for  reference,  and  the 
production  of  a  copy  would  be  complete  evidence  of  forgery  in  case 
of  any  after  attempt  to  tamper  with  the  original. 

The  other  point  among  the  miscellaneous  suggestions  which  we 
wish  to  notice,  is  that  of  the  shortening  of  the  period  of  prescriptive 
possession,  upon  which  the  Committee  have  the  following  veiy 
sensible  observations : — 

^  The  Commiasioners  have  incidentally  glanced  at  a  subject  which  has  of  l&te 
years  occupied  the  attention  of  the  legid  profession  and  the  public  eenerally,-^ 
^^  the  shortening  of  the  period  of  the  long  prescription  as  affecting  titJes  to  liuid" 
To  this  they  advert  as  an  important  "alteration  in  the  layr,  which  has 
been  frequently  advocated  on  grounds  of  expediency  unconnected  with  our 
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pKKBt  inoniiy,  .«Dd  vhich  would  have  a  most  beneficial  effect  od  the  .system  of 
sear^hea.  Thej  Bay,  "  It  ia  too  obvious  to  require  illustratiou,  that  the  delaj, 
risk,  and  meiwe  of  aearoheB  would  be  diminiahed  almoat  in  the  exact  propor- 
tion in  whicn  thejperiod  was  shortened.  But  die  subject  belongs  to  a  jmch 
widff  and  more  difficult  inquiry  than  that  which  has  been  committed  to  us, 
and  we  therefore  content  ouraelveB  widi  noticing  it  only  in  so  far  as  it  has  an 
iadirest  bewring  on  rogiBtration." 

*  The  subject  thus  glanced  at  is  undoubtedly  a  very  large  and  im^rtant  one, 
but  it  has  already  receired  much  corndderation ;  and  your  Oonmiittee  are  of 
opinion  that  it  may  Tery  properly  be  dealt  with  now,  either  in  tl^  Act  of  Parlia* 
ment  oontemplated  by  the  Commissioneia,  or,  perhaps  more  suitably,  in  a  short 
separate  statute.  Your  Committee  are  also  m  opinion  that  the  period  of  pre- 
ficnptioQ  Bhoald  be  coosidendbly  shortened,  and  ithey  would  sngg^  that  ijt  be 
Kduoed  to  twenty  years.  It  is  not  desirable  to  inerease  the  number  of  pre- 
acriptions,  and  we  nave  already  a  vicennial  prescription  applicable  to  Hetours 
of  Services.  Care,  of  oonzae,  would  be  necaqsary  to  prevent  ininry  to  persopa 
relying  upon  the  existing  state  of  the  law  ;  but  it  is  thought  that  a  provision 
that  the  preecription  of  twenty  years  should  apply  only  to  a  possession  of  that 
period,  foDofwing  upon  charter  and  sasine  (th^  words  being  construed  aooord* 
ing  to  the  reading  given  to  them  as  they  occur  in  the  Act  1617,  c.  12),  aud  that 
the  operation  of  the  new  prescription  should  not  b^gin  till  after  the  lapse  of 
tvdve  months  subsequent  to  the  passing  ol  the  contemplated  Act,  would  si^- 
dently  proteot  all  existing  interests,  x  our  Committee  think  it  quite  unneces- 
suj  to  detail  the  grounds  on  which  they  propose  this  change  in  the  period  of 
prncription.  Him  are  familiar  to  all  interested  in  the  subject,  and  tiie  change 
bas  beoi  recently  advocated  by  lawyers  of  great  experience  and  wysU-known 
caution.' 

We  would  suggest  that  the  alteration  should  be  made  by  an 
Act  of  a  single  dauae,  recitiqg  the  Scottish  statutes  establishing  the 
positive  aod  negative  prescriptions^  and  enacting^  with  the  view  of 
shortening  the  period  of  prescriptive  possession,  that  in  all  actions 
to  be  instituted  after  a  certain  date,  saj  the  31st  of  December  1865 
(or  the  year,  following  the  passing  of  the  Act),  the  statutes  ahail  be 
construed  as  if  the  word  ^  forty'  occurring  in  them  had  been 
Uwenfy-Jive;*  this  construction  only  to  be  given  where  the  period 
of  possession  in  question  terminated  an  or  afi^  the  said  31st  of 
December  1865. 


MR  CAMPBELL  SHITfi  AND  THE  LAW  OF  MARRIAGE. 

Th  Marriage  Laws  of  England,  Scotland^  and  Ireland;  being  a 
paper  read  at  a  Meeting  of  the  Social  Science  Association  at 
Edinburgh,  October  13,  1863-  By  John  Campbei^l  Smith, 
iLA.,  Advocate.  With  a  Postscript.  Edinburgh:  W.  P. 
Nimmo. 

Ir  is  a  custom  of  some  antiquity  amongst  novelists  to  introduce 
their  budget  of  tales  by  some  incident  of  horror  or  of  sentin^ent, 
VOL.  vni.  NO.  Lxxxvin.— APRIL  1864.  2  c 
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daring  the  progress  of  which  their  romances  are  supposed  to  be 
written  or  vecited.  The  simplicity  of  the  device  may  sometimes 
provoke  a  fimile ;  but  it  is  not  without  a  certain  interest  for  the 
reader.  He  may  not,  indeed,  feel  very  deeply  interested  in  the  fate 
of  the  individuals  who  for  so  many  days  or  nights  are  supposed  to 
extemporize  romances  for  his  amusement ;  but  he  has  at  least  the 
satisfaction  of  knowing  that,  when  the  thousand-and-one  nights  are 
over,  or  when  the  plague  at  Florence  has  ceased,  the  book  will 
come  to  an  end ;  and  he  may  therefore  enter  upon  its  perusal  with 
something  like  a  definite  idea  of  the  extent  of  the  demand  which 
the  author  intends  to  make  upon  his  indulgence. 

It  is  impossible  to  read  Mr  Campbell  Smithes  amusing  papers 
upon  the  Law  of  Marriage  without  being  impressed  with  the  con- 
viction, that  the  subject  has  been  selected  by  the  author  mainly  with 
the  view  of  being  made  a  vehicle  for  the  diffusion  of  his  reflections 
*  de  omnibus  rebus!  Yet,  as  with  the  class  of  works  to  which  we 
have  referred,  the  very  attempt  to  give  cohesion  to  such  a  concourse 
of  floating  ideas  brings  with  it  some  consolation  for  the  reader.  We 
know  all  that  Mr  Smith  is  going  to  tell  us  about  Lord  Hardwicke's 
dissenting  antecedents  and  matrimonial  speculations.  We  know  that 
Bentham's  opinions  upon  marriage  and  civil  government  were  of  a 
more  positive  complexion  than  his  notions  about  the  trinity ;  and 
we  know  the  changes  that  Mr  Smith  can  ring  upon  *  greatest 
happiness,'  *no  God  worth  mentioning,'  and  *  red-night-cap  re- 
publicanism.' We  have  heard  all  about  the  three  cabinet  councillors, 
all  strict  supporters  of  the  English  marriage  law,  and  all  married  at 
Gretna  Green.  And  when  the  proper  smart  things  have  been  said 
about  these  and  similar  topics ;  when  '  principles '  have  been  dis- 
tinguished from  Equalities;'  when  the  requisite  absurdities,  culled 
from  obsolete  English  statutes,  have  been  artistically  displayed ;  and 
when  the  requisite  sensation  stories  have  be^i  selected  from  the 
Court  of  Session  Reports,  and  seasoned  with  just  as  much  senti- 
ment as  Rousseau  would  have  thought  it  prudent  to  throw  over  such 
chronicles  of  love  and  frailty, — ^when  all  these  points  have  been  duly 
noted  by  the  reader,  he  knows  that  he  is  coming  to  the  end  of  what 
Mr  Campbell  Smith  has  to  say  upon  the  Law  of  Marriage.  He 
may  therefore  proceed  with  confldence,  sure  of  half-an-hou^s  enter- 
taining reading,  and  fearless  as  to  any  possible  disturbance  of  his 
convictions  upon  the  important  subject  which  the  author  professes 
to  illustrate. 
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Mr  Smith's  paper  has  evidentlj  not  been  written  for  the  purpose 
of  converting  the  supporters  of  the  English  Law  of  Marriage  to  his 
srstem.  Throughout  his  argument  they  are  dealt  with  rather  as 
enemies  to  be  repelled,  than  as  opponents  to  be  reasoned  with.  Mr 
Smith  is  haunted  by  the  idea  that  certain  reprobate  English  law- 
yen  are  going  to  deprive  us  of  the  right  of  civil  marriage,  which 
the  author  evidently  regards  as  nothing  less  than  the  palladium  of 
our  national  liberties.  Under  the  influence  of  this  panic,  he  rashes 
frantically  at  his  imaginary  assailants,  and  gives  them  as  much  bad 
Iingaage  as  would  have  sufficed  half  a  dozen  Homeric  heroes  for  a 
whole  campaign.  He  will  not  see  the  least  merit  or  convenience  in 
the  English  Law  of  Marriage,  and  he  is  consistently  blind  to  every 
defect  that  might  be  supposed  to  sully  the  purity  of  the  code  of  his 
country.  We  cannot  help  regretting  that  Mr  Smith  should  have 
dealt  with  a  subject  so  eminently  deserving  of  dispassionate  con- 
sideration in  the  mere  spirit  of  an  advocate ;  and  we  regret  it  the 
more,  because  at  the  present  time  no  one  is  threatening  our  peculiar 
institution,  and  the  present  is  therefore  a  favourable  opportunity  for 
approaching  the  subject  in  the  spirit  of  impartial  inquiry. 

We  think  we  state  the  ultimate  object  of  Mr  Smith's  pamphlet 
with  perfect  fairness,  when  we  describe  it  as  an  argument  in  support 
of  the  institution  of  ^  Civil  Marriage.'  This  is  his  strong  position  ; 
intrenched  in  it,  he  is  prepared  to  face  the  ghost  of  Lord  Hardwicke, 
to  defy  Exeter  Hall  and  the  Dissenting  interest,  and  to  endure  with 
st(ncal  resignation  the  forfeiture  of  ^  greatestrhappiness.'  We  need 
not  add  that,  upon  this  ground  of  his  own  selection,  he  is  likely  to 
have  the  battle  all  his  own  way.  Certain  it  is,  at  least,  that  he  will 
find  no  considerable  party  in  England  to  oppose  the  legal  recognition 
of  marriage  as  a  civil  contract.  It  is  easy  for  Mr  Smith  (who^  we 
iiave  no  doubt,  hears  three  sermons  a  day,  and  never  by  any  chance 
enters  a  railway  train  of  a  Sunday)  to  denounce  as  narrow-minded 
and  atheistical  those  whose  opinions  on  philosophy  are  different  from 
his  own ;  but,  evi  bonOy  if  they  are  agreed  upon  the  subject  of  his 
ffgunent.  Neither  the  Dissenters,  nor  the  ^  atheistical  or  no-god- 
worth-mentioning'  disciples  of  the  utilitarian  philosophy,  have  any 
difference  with  Mr  Smith  about  civil  marriages.  They  are  perfectly 
ready  to  join  him  in  resisting  any  attempt  to  give  a  monopoly  of 
DUffriages  to  the  Church ;  and  therefore  his  abuse  of  them  for  their 
opimoDS  on  that  score  is  merely  so  much  marketable  invective  thrown 
avay,  which  might  have  been  husbanded  for  use  at  his  next  forensic 
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appearance  against  a  defender  of  doubtful  orthodoxy.  The  writer 
of  the  article  in  the  TtmtSy  of  which  Mr  Smith  complains  in  a  post* 
script  to  his  paper,  really  hit  the  nail  when  he  asserted  that  the 
writer  of  the  paper  had  forf;otCen  that  civil  marriages  were  as  fully 
recognised,  and  might  be  celebrated  with  as  little  difficnlty  or  delay, 
in  England  as  in  Scotland.  It  is  in  vain  ibr  Mr  Smith  to  reply  that 
he  tMis  aware  of  the  law  ena(bling  parties  to  be  nMurried  by  registra- 
tion, without  religious  ceremony*  If  he  knew  it,  so  much  the  wone 
for  his  argument,  which  proceeds  throughout  on  the  assumption  that 
the  recognition  of  marriage  as  a  civil  contract  is  the  peculiar  merit 
of  the  Marriage  Law  of  Scotland. 

Assuming,  theA,  as  a  condition  of  any  useful  discussion  of  the  sub- 
ject, that  the  laws  of  both  sections  of  the  kingdom  recognise  civil 
marriage,  while  both  recogiiise  the  propriety  of  a  religious  ceremoDv, 
and  give  ^KiHties  for  the  co-operation  of  the  civil  and  ecolesiasticai 
authorities,  it  would  seem  that  the  really  important  question  for 
consideration  is,  which  of  the  two  systems  of  law  fiumishes  the  best 
means  for  attaining  the  desired  result  f  By  the  law  of  England,  zb 
at  present  established,  marriage  is  constituted  by  registration.  The 
formalities  which  are  prescribed  by  statute  have  reference  mainly  to 
that  object,  and  it  does  not  appear  that  they  are  unreasonable  io 
themselves,  or  that  they  include  any  elements  not  essential  to  a  perfect 
system  of  registration.  If  there  are  any  needless  impediments,  we 
believe  that  the  Le^slature  would  not  object  to  remove  them,  if  its 
attention  were  called  to  them.  We  do  not  include  among  such  im- 
pediments the  prohibition  to  minors  to  contract  marriage  without  the 
consent  of  their  guardians ;  which  we  believe  to  be  a  reasonable  re- 
straint, based  on  considerations  of  sound  policy.  Mr  Smith,  with 
perfect  candour,  admits  that  an  English  manriage  is  not  vitiated  by 
non-essential  deviations  from  the  prescribed  forms,  nor  even  by  devi- 
ations of  greater  importance  when  induced  by  the  fraud  of  one  of  the 
parties.  Prima  facie  this  is  a  sotisfiustory  condition  of  the  kw ;  a 
condition  under  which,  in  the  words  of  Bentham^  ^one  knows  what 
he  is  bound  to :  a  man  is  either  married,  or  he  is  not.*  The  observa- 
tion may  not  have  been  quite  accurate  as  applied  to  the  English  law 
of  marriage  at  the  time  it  was  written ;  but  is  it  not  applicable  to  the 
law  of  England  now?  The  litigation  upon  Lord  Hardwicke's  Act 
is  wholly  beside  the  question ;  because  no  reasons  have  been  alleged 
for  supposing  that  similar  questions  are  likely  to  arise  upon  the  statutes 
which  regulate  marriages  at  the  present  tiroes 
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On  the  other  hand,  the  law  of  Scotland  proBcribes  no  formalities ; 
and  while  in  this  way  a  certain  theoretical  rimplicity  is  secored,  it 
is  at  the  expense  of  mnch  nncertainty  in  practice.  If  the  policy  p( 
legislation  were  to  draw  as  many  persona  as  possible  into  the  mar* 
riajje  bond,  willing  or  nnwiBtngy  it  may  be  that  the  marriage  laws 
of  Scotland  would  be  found  well  adapted  to  secure  that  result. 
Certain  it  is,  that  under  these  laws  as  now  administered^  individuals 
do  occasionally  find  themselves  married  who  had  no  serious  intent 
tioo  of  entering  into  that  relation  ;  while  others^  who  had  trusted  to 
the  lax  doctrine  of  our  national  institutions,  are  unable  to  establish 
the  marriage  which  they  believed  themselves  to  have  contracted, 
in  consequ^ce  of  their  inability  to  furnish  the  requisite  evidence  of 
consent. 

We  cannot  accept  iinpHcitly  the  test  proposed  by  "Mx  Smith,  of  a 
comparison  of  the  number  of  reported  cases,  as  decisive  of  the  matter. 
In  such  cases  litigation  is  often  worse  than  enduring  the  evil,  and 
people  will  sacrifice  fertune,  domestic  comfort,  and  peace  of  mind, 
rather  than  resort  to  it.  I^or  every  doubtful  case  which  finds  its 
way  into  the  Courts,  we  may  be  sure  there  are  many  which  are  un- 
known beyond  the  circle  of  the  connections  of  the  parties.  Nor  are 
we  prepared  to  assume  with  Mr  Smith,  that  the  evils  to  which  we 
allude  are  the  natural  and  just  consequences  of  ^  sexual  immoraKty.' 
If  there  is  any  meaning  in  this  sort  of  language,  it  means  that 
irregular  marriage  b  to  be  maintained  as  a  punishment  for  vice ;  a 
proposition  which,  when  stated  in  plain  terms,  neither  requires  nor 
admits  of  refutation. 

It  a£Pords  us  much  satisfaction,  however,  as  Scotch  journalists,  to 
be  able  to  remark  upon  one  point  of  difierence  as  to  which  the  pane- 
gyrists of  our  national  system  may  advance  their  claims  without 
fear  of  contradiction.    We  refer  to  the  doctrine  of  legitimation  per 
fubuquena  fnairimonium.    From  the  time  when  the  barons  opposed 
their  NohanuB  leges  Angliat  mutari  to  the  dictates  of  the  canonists,  this 
object  does  not  appear  to  have  engaged  the  attention  of  the  English 
Legislature.    Yet  we  are  not  aware  that  any  legist  of  authority 
has  ventured  to  defend  the  law  which  excludes  a  child  bom  before 
ouoriage  finom  the  status  and  rights  of  legitimacy.    Every  English 
solicitor  is  aware  of  cases  in  which  the  right  as  regards  succession 
bas  been  conceded  ea  gratia  by  the  legitimate  children ;  and  it  is 
Qot  very  creditable  to  the  English  jurisprudence,  that  a  right  of 
vbieb  natural  justice  compels  the  recognition  should  be  denied  by 
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the  law  of  the  land.  Where  there  has  been  ho  subsequent  marriage, 
it  is  a  necessary,  though  perhaps  a  hard  law,  that  tlie  fortune  of  the 
child  must  follow  that  of  the  mother.  But  the  law  of  England  does 
not  deny  to  the  mother  of  an  illegitimate  child  the  capacity  of 
acquiring  social  status  by  a  subsequent  marriage.  The  penalty  of 
deprivation  of  status  and  of  the  ties  of  relationship  attaches  only 
to  the  child;  and  this  penalty,  utterly  inoperative  as  it  is  for  any 
moral  or  social  purpose,  is  maintained  through  sheer  obstinacy  or 
indolence,  in  defiance  of  equity  and  expediency.  We  do  not  expect 
to  see  this  defect  in  the  marriage  laws  of  England  removed  in  our 
time ;  and,  until  it  is  removed,  we  are  not  prepared  to  say  that  the 
law  of  Scotland  has  much  to  gain  by  assimilation  with  that  of  the 
sister  country. 

We  must  now  take  leave  of  Mr  Smith's  paper,  adding  the  expres- 
sion of  our  opinion,  that  while  we  have  been  compelled  to  difier  from 
the  author  on  his  main  propositions,  .we  regard  his  work  as  a  valuable 
contribution  to  the  controversial  literature  of  the  subject.  While 
we  think  he  has  approached  the  subject  rather  in  the  spirit  of  an 
advocate  than  in  that  of  an  impartial  critic,  there  can  be  no  doubt 
that  he  has  maintained,  with  ability  and  zeal,  opinions  which  are  in 
harmony  with  the  convictions  of  a  large  and  influential  section  of 
his  countrymen. 


VACATION  ARRANGEMENTS. 

BILL  CHAMBER  ROTATION  OF  JUDGES. 

2l6t  March  to  2d  April,       .  .        .  Lord  Curriehill. 

4th  April  to  16th  April,       .  .  Lord  Benholhe. 

18th  April  to  30tb  April,     .  .  Lord  Mackenzie. 

2d  May  to  Meeting  of  Court,  .  Lord  Kinlooh. 

BOX  days. 
Wednesday,  20th  April ;  and  Thursday,  5th  May. 

ciRCurrs. 

South. — Ayr — ^Friday,  8th  April.  Dumfries — Tuesday,  12th  April. 
Jedburgh — Tuesday,  19th  April. — ^Lords  Justice-Oerk  and  Ardmillan. 

West. — Inverary — ^Friday,  15th  April.  Stirling — Tuesday,  19th  April. 
Glasgow — Thursday,  21st  April. — ^Lords  Deas  and  Neaves. 

North. — Aberdeen — Thursday,  2lBt  April.  Inverness — ^Tuesday,  26th 
April.    Perth — Tuesday,  Sd  May. — Lords  Cowan  and  Jerviswoode. 
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COURT  OF  SESSION. 


FIRST  DIVISION. 

M.  P.,  Robebtson's  Tbcstees  v.  Rennie  and  Othebs. — Feb,  23. 
Trust— Veitmg. 

The  late  Johu  Robertson,  granary-keeper  at  Bainsford,  near  Falkirk, 
cooreyed  to  trostees,  by  a  trnst-disposition  and  settlement,  dated  in  1823, 
his  whole  estate,  heritable  and  moveable.  He  died  in  1825,  when  his 
trustees  entered  nppn  the  management  of  his  estate,  and  to  a  considerable 
extent  realized  and  distribnted  it.  The  trust-estate,  so  far  ns  nndistri- 
bated,  forms  the  fnnd  in  medio  in  the  present  process.  ,  Under  the  deed 
the  troster's  widow  had  a  liferent  of  the  whole  estate.  John,  James, 
WilliaiD,  and  Robert  Rennie,  who  were  nephews  of  the  trnstee,  all  sor- 
TJTed  him,  bat  all  predeceased  his  widow,  who  died  in  1859.  Three  of 
the  brothers  had  assigned  their  interests  nnder  the  trnst-deed  to  the  late 
James  Rnssell,  writer  in  Falkirk,  who,  on  his  death,  was  succeeded  in  his 
estate,  heritable  and  moveable,  by  his  eldest  son,  James  Russell  of  Black- 
bnes,  who  is  also  dead.  The  trustees  of  Mr  Russell  of  Blackbraes, 
foan<]dng  on  the  assignations  to  their  constituent's  father,  now  claim  the 
share  of  the  fund  in  tnecUo  which  belonged  to  the  Rennies,  and  was 
assigned  by  them. 

The  Lord  Ordinary  (Barcaple)  found  that  the  provisions  in  favour  of 
the  Rennies  in  the  clause  of  the  trust-deeds  above  quoted  did  not  vest  till 
after  the  death  of  the  truster's  widow ;  and  that  as  they  predeceased  her, 
the  said  shares  never  vested  m  them,  and  they  were  therefore  not  in  titulo 
to  grant  the  assignations  founded  on  by  Russell's  trustees,  whose  claim  his 
Lordship  accordingly  repelled. 

Russell's  trustees  having  reclaimed,  the  Court  to-day,  without  calling 
on  the  respondents'  counsel,  adhered  to  the  Lord  Ordinary's  interlocutor. 

Western  Bank  Liquidators  v.  Browne's  Trustees. — Feb.  26. 
Liability  of  Trustees  for  Calls. 

The  defenders  in  this  action  are  William  Buchanan  of  Shandon,  and 
other  five  gentlemen  residing  in  or  near  Glasgow,  and  designed  in  the 
register  of  the  shareholders  of  the  Western  Bank,  as  the  <  Trustees  for 
Mrs  Ellen  Browne,  Olasgow,'  and  the  pursuers  seek  to  make  the  defenders 
^ble  personally,  as  partners  of  the  Western  Bank,  in  payment  of  calls, 
loade  in  the  course  of  the  winding-up  of  the  company  under  the  Winding- 
op  Acts,  m  respect  of  sixty  shares  of  the  capital  stock  held  by  the  de- 
faiders  as  Browne's  trustees.  The  liability  of  the  defenders  personally  is 
^Qted  on  the  ground  that  they  became,  as  they  contend,  partners  of 
the  company  only  as  trustees  for  others,  and  to  the  effect  only  of  employing 
tmst-fnnds  in  the  purchase  of  shares  in  the  company  as  a  trust-investment, 
&Qd  rendenng  the  trust  estate  only,  or  themselves  tfUra  valorem  of  the 
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trnst-estate,  answerable  in  the  liabilities  of  partners.  The  defenders  are 
trustees  appointed  by  the  marriage-contract  of  Mr  Charles  Wilfion 
Browne  and  Miss  £lk»  Bachauan,  dated  the  14th  October  1845.  Within 
a  month  of  their  acceptance  of  office  the  defenders  invested  a  sum  of  be- 
tween L.4000  and  L.5000,  being,  as  thej  say,  the  whole  trust-estate,  in 
acquiring  sixty  shares  of  the  capital  stock  of  this  banking  company. 
These  sixty  shares  were  a  portion  of  certain  new  shares  then  issued  for 
the  first  time,  on  the  terms  and  conditions  specified  in  a  deed  of  accession 
which  was  subscribed  by  the  defenders  as  allottees  of  the  shares.  The 
bank  stopped  payment  in  Nbyember  1857,  but  has  since  paid  all  its  credi- 
tors by  means  of  contributions  from  the  individual  partners ;  and  the 
present  action  is,  therefore,  insisted  in  only  for  the  purpose  of  equalizing 
the  losses  among  the  shareholders,  and  of  making  the  defenders,  who  hare 
hitherto  contributed  nothing  beyond  the  amount  of  their  paid-up  capital, 
relieve  their  copartners  rateably  of  their  saperadvances.  The  deed  of 
accession  is  subscribed  by  the  defenders  by  their  ordiuary  names  and 
designations,  without  any  additions  or  qualification ;  bat  in  the  testing- 
clause  there  is  added  to  the  ordinary  names  and  designations  of  the  de- 
fenders the  following  words : — '  Trustees  for  Mrs  £Uen  Browne,  spoose 
of  the  said  Charles  Wilson  Browne,  the  minority  sarviving  being  a 
quorum.'  The  defenders  were  entered  in  the  register  of  shareboldera  as 
trustees  for  Mrs  Ellen  Browne ;  and  in  the  returns  of  the  stamp-office 
they  were  described  in  the  same  way.  Notices  were  sent  to  them  by  the 
nuftuager  of  the  company  in  their  character  of  trustees.  The  diyidends 
were  paid  to  Mr  Charles  Wilson  Browne,  as  factor  for  the  trust-estate,  in 
virtue  of  a  mandate  granted  to  him  by  the  other  defenders  as  trustees, 
dated  dd  February  1849.  In  this  state  of  facts,  the  Lord  Ordinary 
(Einloch)  found  '  That  by  the  terms  of  the  contract  by  whidi  the  de- 
lenders  became  partners  of  the  Western  Bank,  they  did  not  undertake  any 
personal  liability,  but  that  of  trustees  mily ;  and  that  they  are  not  liable  in 
the  calls  now  sued  for  personally,  but  only  to  such  extent  as  they  maj 
possess  funds  belonging  to  the  trust-estate.' 

After  an  oral  discussion  on  the  reclaiming  note,  the  Court  ordered 
written  argument,  and  sent  the  question  of  the  trustees' jwraona^liabilitj 
to  the  whole  Court.  Lord  Ormidale  gave  no  opiiii<HL  The  Lord  Justice- 
Clerk,  Lord  Cowan,  Lord  Neaves,  and  Lord  Maekrazie  were  of  opinion 
that  the  defenders  were  personally  answerable,  with  the  exception  of  Dr 
Buchanan,  who  was  not  present  when  the  trustees  resolved  on  purchasing 
the  shares,  and  who  did  not  sign  the  deed ;  Lord  Beuholme,  Lord  Jerris- 
woode,  and  Lord  Barcaple  thought  the  interlocutor  should  be  adhered  to, 
and  Lord  Einloch  adhered  to  the  opinion  expressed  in  it,  so  that  there 
were  four  of  the  consulted  judges  on  each  side.  AU  the  four  judges  of 
the  First  Division  were  of  opinion  that  the  interlocutor  of  the  Lord  Ordi- 
nary should  be  adhered  to,  and  it  was  adhered  to  accordingly. 

QlLXiON  AND  Co.  V.  DuNLOP'S  ExECDTOBS. — Feb.  27. 
JurisdictiQn — Executor, 
This  is  an  action  at  the  instance  of  Messrs  John  Gillon  and  Co.,  pre- 
served provision  manufacturers  in  Leith,  for  recovery  of  an  alleged  debt 
due  to  them  by  the  late  Andrew  Dunlop,  merchant,  Bombay.    Andrew 
Dunlop  is  dead,  and  the  present  action  is  directed  against  ]m  accepting 
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end  acting  trastees  and  ezecaton — riz.,  Robt.  Dnnlop,  writer  in  Olas- 
gov,  and  Arnold  Barrows  Coliett,  coach-boilder  in  Bombay,  and  residing 
there.  No  appearance  was  made  in  the  action  for  Gollett,  bat  the  other 
defender,  Danlop,  defended  on  a  variety  of  groands,  and  among  others, 
on  these  groands : — Ist,  That  Collett  being  a  foreigner,  and  haTiag  no 
domicile  of  citation  in  Scotland,  the  Ck)art  had  no  jnrisdiction  to  entertain 
the  actioii  against  him ;  and  2d,  that  the  action  was  therefore  incompetent 
agunst  him,  Danlop,  as  one  of  two  ezecators,  while  the  other  had  not 
been  validly  made  a  party  to  it.  The  Lord  Ordinary  (Omidale)  foand 
that  the  defender  Gollett  was  not  sabject  to  the  jurisdiction  Qf  the  Scotch 
Coarts,  but  that  the  action  as  against  Danlop  was  not  thereby  made  in- 
competent. Danlop  having  reclaimed,  the  Court  allowed  a  proof  before. 
answOT. 

To-day  the  Coort  ananimoosly  held  that,  as  the  execatry  estate  was 
a  foreign  one,  and  one  of  the  two  executors  was  not  sabject  to  the  joris- 
dictioB  of  the  Scotch  Goarts,  and  both  might  be  saed  in  England,  the 
present  action  ought  not  to  proceed,  and  it  was  accordingly  dismissed. 

Ferguson,  Rennie,  and  Co.  v.  The  Scottish  Central  Railway 
Company. — Feb.  27. 
Carriage — Sale — Ltm. 
On  lOtb  Jane  1860,  John  Duncan  and  Go^  of  Dundee,  sent  certain 
goods  to  the  Dundee,  P^h,  and  Aberdeen  Railway  Oompaay  at  Dundee, 
to  be  transmitted  to  Ghisgow  by  that  Company's  line  to  Perth,  and  thence 
per  Scottish  Central  Railway.    The  Dundee  and  Perth  Conqiany  gave 
a  recdpt  for  the  goods,  acknowledging  to  have  received  them  to  be  con- 
re  jed  to  Glasgow,  ^sabject  to  the  conditions  on  the  back'  thereof.    One 
of  these  conditions  was  in  the  fi^owing  terms : — '  All  goods,  from  whom- 
soever received,  or  to  whomsoever  belonging,  are  saliject  to  a  lien,  not 
only  for  the  freight  of  the  particular  goods,  but  also  for  any  general 
baiaQce  that  may  be  due  from  the  owners,  consignees,  and  if,  in  foarteen 
days  after  the  company  first  receive  the  goods,  the  money  due  be  not 
paid,  they  will  be  sold  by  auction,  and  the  proceeds  applied  towards 
satisfaction  of  snch  lien  and  expenses.'    Duncan  and  Co..,  the  consigners, 
<«nt  to  the  porsuers,  who  were  the  purchasers  and  consignees  of  the  goods, 
tiie  railway  company's  receipt  endorsed  as  follows : — *■  Deliver  the  within 
to  Messrs  Fergosoii,  Rainie,  and  Go.    (Signed)  John  Danoan  and  Co.' 
The  goods  were  duly  forwarded  to  Glasgow,  and  on  22d  June  the  pur- 
Hoers,  who  had  made  advances  on  them  to  Duncan  and  Co.,  presented  the 
endorsed  receipt  to  the  Scottish  Central  Railway  Company  at  Glasgow, 
and  demanded  delivery  of  the  goods,  which  was  refused;   thereupon 
(29th  June)  the  pursners  presented  a  petition  to  the  Sheriff  to  have  the 
Scottish  Central  Railway  Company  ordained  to  deliver  the  goods  to 
them,  or  to  pay  their  value.    The  Scottish  Central  Railway  Company 
opposed  the  petition,  on  the  ground  that  they  had  not  the  goods,  which 
had  been  re-transmitted  to  the  Dundee  and  Perth  Company  on  24th 
Jnne,  according  to  orders  received  from  them,  to  be  held  by  that  com- 
pany, by  virtue  of  their  lien  in  secnrity  of  a  general  balance  due  to  them 
by  John  Duncan  and  Go.     The  Scottish  Central  Railway  Company 
further  pleaded,  that  in  carrying  the  goods  to  Glasgow  from  Perth,  they 
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were  merely  the  agents  of  the  Dundee  and  Perth  Railway  Company,  and 
therefore  boond  to  comply  with  their  inBtructions. 

The  Sheriff-snbstitnte  fonnd  in  faTonr  of  the  Railway  Company,  and 
dismissed  the  petition. 

The  Sheriff  (Sir  A.  Alison)  recalled  his  Substitnte's  interlocutor,  and 
found  in  favour  of  Ferguson,  Rennie,  and  Co. 

The  Scottish  Central  Railway  Company  thereupon  brought  the  pre- 
sent advocation,  and  to-day  the  Court  substantially  affirmed  the  inter- 
locutor of  the  Sheriff  (Sir  A.  Alison). 

DoBiE  V.  Tu£  Marquis  of  Lothian  and  John  Bowes. — March  2. 
'  Lease — AsaigTvneiU — Bankruptcy, 

In  1860  the  estates  of  the  pursuer  were  sequestrated,  he  being  then 
tenant  of  the  farm  of  D'Arcy,  in  the  parish  of  Newbattle,  under  a  lease 
from  the  Marquis  of  Lothian.  By  the  lease  assignees  and  Bub-tenants 
were  specially  excluded,  except  with  the  consent  of  the  proprietor.  In 
1861,  Lord  Lothian's  factor  addressed  a  letter  to  the  defender  Bowes, 
who  was  appointed  trustee  on  the  pursuer's  sequestrated  estate,  offering 
to  pay  to  him  as  trustee  a  certain  sum  for  a  renunciation  of  the  lease  of 
the  farm,  and  for  the  whole  stock,  arop,  etc.,  thereon.  It  was  stated  in 
the  offer  that  L.IO  of  the  sum  was  for  the  renunciation  of  the  lease,  and 
the  remainder  for  the  crop,  stock,  etc.  The  concurrence  having  been 
obtained  of  the  Accountant  in  Bankruptcy  to  the  sale  by  the  trustee  by 
private  bargain  of  the  lease,  which  is  necessary  under  the  Bankruptcy 
Act,  the  trustee  therefore  accepted  Lord  Lothian's  offer,  and  renounced 
the  lease.  The  present  action  is  brought  to  have  the  whole  proceedings 
of  the  defender  Bowes  (the  trustee)  set  aside,  inter  aliOj  on  the  grounds— 
(1)  That  as  the  lease  contained  an  exclusion  of  assignees  and  sub-tenantfs 
it  did  not  pass  to  the  trustee  by  the  sequestration,  and  therefore  could 
not  be  renounced  by  him ;  (2)  That  the  offer  and  acceptance  could  not 
be  held  equivalent  to  consent,  not  having  taken  place  tOl  after  the  seques- 
tration ;  and  (3)  That  the  sum  of  L.IO  paid  to  the  trustee  for  the  renan- 
ciation  being  out  of  all  proportion  to  the  real  value  of  the  lease  for  the 
remainder  of  its  term,  the  interests  of  the  bankrupt  were  unfairly  sacri- 
ficed by  the  transaction.  Written  cases  having  been  given  in  and  laid 
before  the  whole  Court,  the  case  was  to-day  advised.  All  the  consolted 
judges  were  of  opinion  that  the  action  ought  to  be  dismissed. 

Lang  v.  The  Presbttkry  of  Irvine. — March  5. 
Beduction  of  Decree  of  Church  CourL 
This  action  was  at  the  instance  of  the  Rev.  Dr  Lang  of  Sydney,  New 
South  Wales,  against  the  Presbytery  of  Irvine,  concluding  first,  for  the 
reduction  of  the  sentence  pronounced  against  him  by  that  Presbytery,  on 
the  9th  September  1851 ;  second,  to  have  it  declared  that  notwithstanding 
that  sentence  he  is  still  a  minister  of  the  Church  of  Scotland ;  and  third, 
for  damages  against  those  who  pronounced  the  judgment.  It  was  averred 
that  the  sentence  was  pronounced  without  citation,  notice,  libel,  or  en- 
deuce ;  and  by  it  Dr  Lang  was  declared  to  be  no  longer  a  minister  of  the 
Church  of  Scotland,  incapable  of  receiving  presentation  to  any  parochial 
charge,  and  tiiat  he  was  no  longer  qualified  to  officiate  as  a  minister  of  the 
Scotch  Church  at  Sydney.    The  case  came  up  on  a  reclaiming  note  at  the 
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instance  of  Dr  Lang  agaiDSt  the  interlocutor  of  Lord  Jer?iBWOode  in  the 
Ooter  House,  dismissing  the  case. 

The  Lord  President,  in  pronouncing  judgment,  entered  at  some  length 
into  the  facts  set  forth  in  the  condescendence,  holding  that  the  pursuer 
had  not  exhausted  the  remedies  competent  for  him  in  the  ecclesiastical 
courts  for  the  reduction  of  the  sentence  of  the  Presbytery.  He  thought 
the  Presbjtery  had  a  right  to  take  up  the  case  under  a  remit  which  was 
made  to  them  from  the  General  Assembly,  along  with  the  various  docu- 
mmU  connected  therewith ;  but  Dr  Lang  said,  notwithstanding,  that  it 
was  their  duty  to  have  libelled  him.  Now  he  (the  Lord  President)  could 
not  agree  with  that.  This  was  a  question  whether  Dr  Lang  had  ceased 
to  be  a  member  of  the  Church,  and  it  could  not  be  necessary  in  that  case 
that  there  should  be  a  libel  in  order  to  determine  whether  a  party  had 
ceased  to  be  a  member.  Take  the  case  of  Dr  Lang  himself.  Had  he 
frone  to  the  Presbytery  of  Irme,  and  said,  '  I  have  nothing  whatever  to 
do  with  you,  and  have  been  for  the  last  six  months  an  ordained  priest  of 
the  Church  of  Rome,  which  is  a  much  purer  and  truer  Church  than  this,' 
was  the  Presbytery  or  the  General  Assembly  not  entitled  to  hold  that  he 
was  no  longer  a  member  of  tiie  Church  of  Scotland!  He  thought  they 
shoald  have  given  notice  to  Dr  Lang,  if  he  was  not  there,  to  state  the 
conditions  of  his  departure  from  the  Church.  The  Presbytery  had  acted 
iDCODsiderately  in  not  doing  so,  but  he  did  not  understand  that  the  con* 
duct  of  the  Presbytery  was  attempted  to  be  vindicated  in  this  case;  on 
the  contrary,  they  themselves  showed  that  they  had  acted  rashly  and  in- 
considerately, but  it  did  not  follow  that  they  proceeded  incompetently  in 
60  far  as  regarded  the  matter  he  had  alluded  to.  He  (the  Lord  Presi- 
dent) could  not  hold  otherwise  than  that  the  Presbytery  acted  here  as  an 
anthorized  Church  court  in  an  ecclesiastical  matter.  They  might  have 
acted  from  an  error  in  judgment,  but  without  an  allegation  of  malice  it 
would  not  be  competent  to  entertain  an  action  of  damages  agamst  them. 
As  to  the  conclusion  for  reduction  of  the  sentence,  that  came  to  be  a 
matter  at  this  stage  of  comparatively  little  importance,  because  the  sen- 
tence was  recalled.  He  therefore  thought  that  the  view  the  Lord  Ordi- 
narj  had  taken  was  a  correct  view,  and  he  saw  no  ground  for  altering 
the  jadgment.     The  other  judges  concurred* 

A.  V,  B.— March  9. 
Reparation — Breach  of  Promise, 
This  is  an  action  of  damages  for  breach  of  promise  of  marriage.  The 
defender  admits  that  in  the  month  of  November  1862  he  began  to  pay 
his  addresses  to  the  pursuer,  and  that  in  January  1868  he  made  an  offer 
of  marriage  to  her,  which  wis  accepted.  The  parties  thereafter  met  and 
corresponded  as  affianced  persons,  the  defender  addressing  the  pursuer 
in  his  letters  as  <  My  dearest  A.,'  and  subscribing  himself,  '  Yours  with 
allloTe.'  This  continued  till  13th  May  1863,  when  the  defender  wrote 
to  the  pnrsuer  the  following  letter : — 

«  Wednesday,  13th  May  1863. 
^Mt  Dear, — I  am  afraid  you  have  at  present  but  little  idea  of  what  I 
am  abont  to  tell  you,  and  I  can  assure  you  that  the  communication  causes 
me  very  much  pain. 
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*  Ton  will  recollect  the  conrersation  we  had  lately,  io  which  we  im* 
agined  two  persons  engaged  to  each  other,  one  of  whom  had  entered  on 
the  engagement  whilst  haying  tihe  warmest  regard  and  esteem  for  the 
other,  and  beiieviog,  at  the  same  time,  that  We  was  therewith  combined, 
and  trusting  confidently  to  time  ripening  this  feeling  into  a  warm  and 
lasting  love.  We  supposed  that  the  engagement  had  lasted  for  some 
time,  and  that  then  it  was  found  that  such  a  change  had  not  taken  place, 
and  that  it  had  become  apparent  that  real  love  was  not  there  at  all. 

^  Yon  thonght  that,  under  these  circumstances,  it  woold  be  the  dntj 
of  that  one  plainly  to  tell  the  truth,  and  let  the  other  choose.  In  this  I 
agreed,  and  do  agree  with  you  perfectly ;  and  I  haTe  now  the  most  pain- 
ful duty  to  perform  of  telling  yon  that  such  are  exactly  my  drcamstances, 
and  it  was  the  consciousness  c^  this  truth  which  led  me  into  that  conrer- 
sation, wishing  to  ha?e  your  views  plainly  upon  the  suliject,  although  at 
that  time  I  had  not  made  up  my  mind  as  to  what  course  I  would  pursne. 

*  I  am  afraid, ,  by  this  confession  I  will  cause  you  a  great  deal  of 

pain,  and  for  that  reason  I  hare  tried  to  avoid  serious  thought  npon  the 
subject  for  a  good  few  weeks  past,  intending  just  to  let  things  take  their 
course,  and  run  the  risk ;  but  now  I  am  unable  longer  to  do  so,  as  I  am 
convinced  that  it  is  far  more  honest  to  tell  yon  the  troth  plainly  and  be 
guided  by  your  decision,  rather  than  to  keep  up  what  is  indeed  little  short 
of  hypocrisy. 

'  What  causes  me  most  pain  in  making  this  statement  is  the  conviction 
which  I  feel  that  I  have  really  won  your  pure  and  ardent  affection,  and 
that  I  cannot  return  it  i  this  is  indeed  painful.  ^ 

'  I  feel  that  I  have  done  yon  a  very  great  wrong,  one  that  I  can  never 
sufficiently  expiate,  but  I  hope  yon  will  believe  me  when  I  say  that  nothing: 
was  further  from  my  intentions ;  and  great  as  that  wrong  certainly  is,  I 
am  satisfied  that  I  would  have  been  doing  you  an  immeasurably  greater 
wrong  had  I  left  matters  to  take  their  course  under  existing  circumstances. 

^  And  now,  — ,  I  don't  think  I  have  anything  more  to  add,  farther 
than  to  say  that  it  lies  with  you  to  dedde ;  and  if  with  this  knowledge 
you  would  still  prefer  that  our  engagement  should  not  be  broken  off,  I 
promise  that  I  would  enter  upon  the  new  state  with  the  firm  intention  of 
doing  my  best  in  the.  absence  of  love  to  make  your  life  comfortable  and 
happy. 

^  I  am  sure  the  perusal  of  this  letter  will  cause  you  great  pain,  but  I 
can  assure  you  it  causes  me  anfy  less  pain  to  write  it ;  and  had  the  subject 
not  been  such  an  awfully  important  one,  I  never  would  have  taken  this 
step. — Yours  sincerely,  (Signed)        *  B.' 

The  lady  now  brings  the  present  action  of  damages  against  the  goitle- 
man,  founding  upon  the  above  letter  as  a  virtual  breach  of  his  engage- 
ment. She  avers  on  record  that  by  the  muriage  formula  of  the  Established 
Church  the  man  solemnly  <  vows  to  be  a  loving  and  faithful  husband,'  and 
the  woman  a  *■  loving,  faithful,  and  obedient  wife ; '  that  this  was  the  kind 
of  marriage  which  was  in  the  contemplation  of  both  parties  when  they 
entered  into  their  engagement,  and  not  a  marriage  without  love ;  and 
that,  although  in  the  said  letter  the  defender  pretended  to  give  the  pur- 
suer the  option  of  either  marrying  hira  •  in  the  absence  of  love,'  or  of 
breaking  off  the  engagement,  this  was  a  mere  cnnning  and  fraudulent 
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dence  on  his  part  to  escape  the  peconiarj  responsibility  which  he  knew 
be  had  incurred.  The  defender,  in  his  defences,  states  that  he  is  still 
wflliog  to  marry  the  pnrsaer,  and  offers  to  do  so,  and  to  do  eyerything  in 
Irs  power  to  secnre  her  happiness. 

The  pnrsner  proposed  an  issae  in  the  following  terms : — 

*  Whetiier,  in  or  about  the  month  of  November  1862,  the  defender  pro- 
mised and  engaged  to  marry  the  pnrsuer  ?    And 

'  Whether  the  defender  wrongfully  failed  to  implement  his  said  pro- 
mise and  engagement,  to  the  loss,  injury,  and  damage  of  the  pursuer? 

'Damages  laid  at  L.500.' 

The  defender  objected  to  any  issue  being  allowed,  on  the  ground  that 
while  the  pursuer  founded  on  the  above  letter  of  the  13th  May  186S,  as 
containing  the  alleged  breach  of  promise,  it  was  plain  from  the  terms  of 
that  letter  that  no  such  breach  had  been  committed,  for  in  it  the  defender 
left  it  to  the  pursuer  herself  to  say  whether  the  marriage  should  take 
place  or  not. 

The  Lord  Ordinary  (Ormidale)  reported  the  case  to  the  Court,  with  u 
Bote,  in  which  his  Lordship  stated  that  it  appeared  to  him  that  the  case, 
although  in  some  respects  very  peculiar,  ought  to  be  tried,  it  being  for 
the  jory  to  determine  whether  or  not  there  had  been  a  breach  by  the  de- 
fender of  his  promise  to  marry  the  pursuer. 

The  Court  to-day,  after  hearing  the  defender's  counsel,  without  calling 
00  the  pursuer's  counsel,  approved  of  the  ksue  to  try  the  case  in  the  terms 
proposed  by  the  pnrsuer. 

4rP-»  William  Inglis  ik  his  Sequestration. — March  17. 
Batderuptcy — Con^^osi^on — SeUiemerU, 

The  biuikmpt  made  offer  of  a  composition  of  Is.  6d.  per  pound.  This 
bemg  a  second  offer  after  a  previous  ond  had  become  ineffectual,  required 
the  written  consent  of  nine-tenths  in  number  and  value  of  the  creditors 
nuked  or  entitled  to  be  ranked  on  the  estate.  Accordingly,  along  with 
the  offer  of  composition,  the  bankrupt  produced  a  consent,  signed  ap- 
|»reiit1y  by  eight  creditors ;  but,  as  it  afterwards  turned  out,  one  of  the 
Rgnatures  was  a  repetition  of  the  name  of  a  creditor  who  had  formerly 
signed.  There  was  admittedly  one  creditor  who  did  not  sign  the  consent 
to  the  offer.  The  offer  was  dated  in  September,  and  there  had  been  a 
ineetiDg  of  creditors  during  that  month  to  consider  the  offer.  It  was  not 
accepted.  The  same  consent  was  used  for  another  meeting,  called  for 
12th  November,  to  consider  an  offer  of  the  same  amount.  The  apparent 
statQtory  majority  accepted  the  offer,  but  Joseph  Taylor  and  Jo^n  Gar- 
dioer,  two  of  the  creditors  who  had  voted  against  the  resolution,  appealed 
to  the  Sheriff  against  it.  The  Sheriff-snbstittite  at  Greenock  sustained 
the  appeal,  on  the  ground  principally  that  the  written  consent  produced 
did  not  refer  to  the  composition  offered  at  the  meeting  on  the  12th  No- 
vember, but  to  the  offer  made  at  the  meeting  on  16th  September,  which 
had  become  meffectual ;  and  that  therefore  there  was  no  assent  to  the 
olTer  made  at  the  November  meeting. 

The  bankrupt  appealed  this  judgment,  on  the  following  grounds : — 1, 
That  the  note  of  appeal  in  the  Sheriff  Court  was  not  lodged  and  marked 
within  fourteen  days,  as  required  by  the  statute ;  2,  That  the  sequestra- 
tion process  was  not  before  the  Sheriff  when  he  gave  judgment ;  3,  That 
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Gardiner,  being  assignee  of  Skinner,  a  creditor  who  had  assented  to  the 
composition  in  writing,  was  bonnd  by  said  assent ;  and  4,  That  minate^ 
were  not  allowed  in  the  Sheriff  Conrt,  although  asked  by  the  bankrupt. 
Only  the  first  and  third  grounds  of  appeal  were  pleaded.  On  the  appeal 
in  the  Sheriff  Conrt  an  interlocutor  had  been  pronounced  on  the  thirteenth 
day  after  the  date  of  the  resolution  appealed  agaiust,  and  this  interiocator 
had  been  initialed  by  the  Sheriff-clerk.  There  was  also  a  marking  on  the 
back  of  the  appeal  of  payment  of  the  dues  to  the  person  acting  for  the 
Sheriff-clerk.  The  Court  unanimously  held  that  these  markings  sufficiently 
complied  with  the  requirements  of  the  statute,  and  that  a  creditor  signing 
a  consent  to  an  offer  of  composition  being  made  was  not  thereby  bound 
to  accept  of  said  offer. 

Tbe  Lord  Advocate  v.  Fleming  and  Thomson.    ('The  Pampero.')— 

March  18. 
Foreign  Enlistment  Act, 
The  proceedings  originated  in  an  information  of  seizure  of  a  ship  or 
vessel  called  the  '  Pampero.'  That  information  is  laid  on  the  Act  59  Geo. 
III.,  cap.  69,  commonly  called  the  Foreign  Enlistment  Act.  It  is  directed 
against  John  Fleming  and  certain  other  persons.  It  contains  ninetj- 
eight  counts,  in  which  the  defenders  are  charged,  or  are  intended  to  be 
charged,  with  contraventions  of  the  statute.  The  first  count  sets  forth 
that  the  defenders,  'without  any  leave  or  licence  of  her  Majesty,  did 
equip  the  said  ship  or  vessel  with  intent  and  in  order  that  such  ship  or 
vessel  should  be  employed  in  service  of  certain  foreign  States  styling  them- 
selves the  Confederate  States  of  America,  with  intent  to  cruise  and  commit 
hostilities  against  a  certain  foreign  State  with  which  her  Majesty  was 
not  then  at  war — to  wit,  the  Republic  of  the  United  States  of  America, 
— contrary  to  the  form  of  the  statute  in  such  cases  made  and  provided, 
whereby  and  by  force  of  the  statute  in  that  case  made  and  provided,  tbe 
said  ship  or  vessel,  together  with  the  said  tackle,  apparel,  and  fumitare, 
became  and  was  forfeited.'  Other  seventy-one  counts  are  substantially 
the  same  as  the  first,  only  substituting  for  the  word  '  equip '  the  words 
'  furnish  or  fit  out,'  or  '  attempt  to  equip,'  etc.  The  third  count  sets  fortii 
that  the  defenders  '  did  equip  the  said  ship  or  vessel  with  intent  to  cruise 
and  commit  hostilities  against  a  certain  foreign  State,'  etc.  Twenty-three 
other  counts  are  substantially  the  same  as  the  third,  only  varying  the 
expression  from  '  equip '  to  '  furnish  '  and  '  fit  out.'  The  ninety-seventh 
count  sets  forth  that  the  defenders  '  did  attempt  to  fit  out  the  said  ship 
or  vessel  with  intent  and  in  order  that  such  ship  or  vessel  should  be  em- 
ployed in  the  service,  etc.,  as  a  transport  or  store-ship  against  a  certain 
foreign  State,'  etc.  The  only  other  count  is  the  ninety-eighth,  which  the 
Lord  President  described  as  a  compound  of  the  essence  of  all  the  pre- 
ceding counts,  irrespective  of  concord  or  consistency.  Fleming  and  others, 
against  whom  the  information  was  directed,  claimed  the  vessel  as  owuers. 
Certain  other  parties — viz.,  Messrs  J.  and  G.  Thomson,  of  Glasgow,  the 
builders  of  the  vessel — also  claimed  as  for  a  right  of  lien  or  retention  over 
the  vessel  for  a  sum  of  L.I6,000  due  to  them  as  builders.  The  pleas  pnt 
in  by  the  owners  are  to  the  effect — 1st,  That  the  vessel  had  not  become 
forfeited  for  the  several  supposed  causes  in  the  information  mentioned,  or 
for  any  of  them,  as  by  the  information  charged ;  2d,  That  each  and  all  of 
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the  coants  iu  the  information  are  bad  in  law ;  3d,  That  each  and  all  of 
the  coants  are  unfounded  in  fact.  The  pleas  put  in  by  the  builders  are 
to  the  same  effect  as  the  pleas  for  the  owners.  A  motion  in  the  cause 
hanug  been  made  before  the  Lord  Ordinary  in  Exchequer  Causes,  an 
argument  took  place  as  to  the  relevancy  of  the  information.  The  de- 
fenders contended  that  the  greater  number  of  the  counts  were  irrelevant, 
and  could  not  be  sent  to  trial.  The  substance  of  the  objection  was,  that 
the  matters  alleged  on  the  face  of  the  information,  as  regards  the  greater 
nomber  of  the  counts,  were  not  contraventions  of  the  statute  according 
to  the  true  reading  and  construction  of  it,  and  that  the  defenders  were 
not  bound  to  go  to  trial  upon  allegations  which,  even  if  proved,  would 
not  be  contraventions  of  the  statute  or  grounds  of  forfeiture.  The  Lord 
Ordinary  did  not  think  it  necessary  or  expedient  to  decide  before  trial 
the  questions  of  law  and  relevancy  so  raised  by  the  defenders,  and  he 
pronounced  an  interlocutor  by  which  he  appointed  Tuesday  the  5th  April 
for  trying  the  issues  iu  said  information.  That  judgment  was  brought 
Qoder  review  by  reclaioliing  note ;  and  after  a  lengthened  argument  upon 
the  relevancy  of  the  charge,  judgment  was  delivered  to-day  in  the  foUow- 
iu^  terms : — *  The  Court,  having  heard  counsel  on  the  objections  lodged 
bj  the  defenders  against  the  relevancy  of  the  information,  find  as  follows : 
—As  regards  the  objection  urged  against  the  relevancy  of  the  first  count 
and  certain  other  counts,  on  the  ground  that  the  matters  therein  set  forth 
do  not  anaount  to  a  contravention  of  the  statute,  inasmuch  as  it  is  not 
alleged  against  the  defenders  or  any  of  them  that  they  had  an  intent  to 
cmise  or  to  commit  hostilities :  Find  that  the  said  objection  is  not  well 
founded,  and  repel  the  same.  Second,  as  regards  the  objection  urged 
gainst  the  relevancy  of  the  first  count  and  certam  other  counts,  on  the 
frroond  that  the  arming  is  not  alleged  in  terms,  and  that  the  terms  *< equip," 
''fnrmsh/'  '^fit  ont,**  cannot  be  held  as  sufficiently  definite:  Find  that  the 
^^d  objection  is  not  well  founded,  and  repel  the  same.  Third,  Find  that 
'be  third  count,  and  twenty-three  counts  modelled  upon  the  third,  have 
oeen  withdrawn  by  the  Lord  Advocate.* 

A  petition  for  appeal,  on  the  part  of  the  defender,  was,  without  the 
ordinary  formality  in  such  cases,  held  by  the  Court  as  lodged,  and  leave 
to  app^l  was  refused. 

The  Lord  Advocate  v.  Fleiqng  and  Others. — March  19. 
Diligence — Recovery  of  Productions, 
This  case  was  again  called  to-day  to  dispose  of  the  Crown's  motion  for 
a  difigence  to  recover  numerous  articles  and  documents  to  be  used  at  the 
trial  as  evidence  of  the  purpose  and  intent  with  which  the  ship  was  being 
boilt.  The  Crown,  inter  alia,  asked  a  diligence  to  recover  all  fittings  and 
^ornishings  (such  as  guns,  etc.X  or  intended  fittings  and  furnishings ;  also 
^  models  of  the  vessel.  The  defenders  having  objected  to  this  being 
•rranted,  in  regard  to  the  fittings,  etc.,  the  Court  sustained  the  objection. 
Hieir  Lordships  held,  that  it  was  not  competent  to  grant  letters  of  dili- 
?tnce  for  recovering  anything  except  writings  and  documents,  to  which 
utent  only  the  diligence  asked  was  granted.  The  Court  gave  no  opinion 
>8to  whether  the  Crown  was  entitled  to  recover  the  articles  sought;  they 
loerelj  decided  they  could  not  be  recovered  in  the  manner  proposed^viz., 
bj  leUers  of  diligence. 
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SECOND  DIVISION. 

Haroie  v.  The  Magmtbatbs  and  Town  Council  of  Pobt-Glasgow.— 

Feb.  23. 
Property —  Water'right. 

The  pursaer  arers  that  under  the  Port-Glasgow  Water  Acts,  the  de- 
fenders or  their  predecessors  acquired  from  the  former  proprietors  of  Glen- 
hnntly  right  to  use  the  water  of  the  Glenhnntlj  Burn,  and  made  the  necei- 
Rary  operations  with  his  permission.  Her  complaint  is,  that  in  1847  they 
improperly  altered  and  increased  their  works ;  and  the  present  action  has 
lieen  bronght  for  the  purpose  of  declaring  that  the  operations  in  1847 
were  ill^al,  and  that  the  burn- should  be  restored  to  its  condition  before 
1847.  The  pursuer's  allegation  as  to  her  own  title  is,  that  her  uncle,  Mr 
Henry,  the  former  proprietor  of  Glenhuntly,  conveyed  his  property  to 
trustees  by  a  trust-settlement,  in  which  he  directed  them,  after  fulfilling 
other  purposes,  to  pay  over  the  annual  proceeds  to  her  during  her  life; 
and,  if  it  should  be  her  wish,  to  allow  her  the  personal  occupancy  of  tbe 
house  and  such  parts  of  the  grounds  of  Glenhuntly  as  were  personalJj 
possessed  by  him.  The  defenders,  inter  aUoj  pleaded  that  the  pursuer  not 
having  a  title  to  the  lands  of  Glenhuntly,  is  not  entitled  to  sue  the  present 
action.  The  Lord  Ordinary  (Barcaple)  sustained  the  plea  and  dismissed 
the  action.  The  pursuer  having  reclaimed,  her  counsel  was  heard  in  snp- 
port  of  the  reclaiming  note. 

The  Lord  Justice-Clerk  said  he  was  satisfied  the  Lord  Ordinary's  inter- 
locutor was  right.  All  that  the  pursuer  had  set  out  was  a  personal  right 
to  a  liferent  of  these  lands,  and  that  was  no  sufficient  title  for  suing  such 
a  declarator  as  the  present ;  but,  farther,  the  pursuer's  right  depended  on 
the  agreement  of  1848,  and  was  measured  by  the  state  of  matters  at 
that  date ;  but  the  wrongous  operations,  if  such  there  had  been,  had 
taken  place  in  1847,  and,  therefore,  on  that  ground  also  she  had  no  in- 
terest in  the  present  question.  Lords  Cowan,  Benholme,  and  Neares 
concurred. 

The  Court,  therefore,  adhered  with  expenses. 

Adv»y  MoKRis  V.  Phillips  aio)  Others.    Roxburgh  v,  Wright 

AND  Others. — Feb.  26.  i 

Injury  by  fault  of  FeUow-workman, 

These  were  two  cases  arising  out  of  the  death  of  two  colliers  by  an  ex< 
plosion  of  fire-damp,  which  took  place  on  the  26th  October  1859,  in  the 
Kenmuir  Pit,  No.  2,  leased  by  the  advocator,  Roxburgh,  and  in  which 
the  adyocator,  Morris,  was  underground  manager.  T^e  Sheriff-sabsti* 
tute  (Smith)  assoilzied  both  the  advocators,  while  the  Sheriff  (Alison)  de* 
cerned  against  both.  The  note  of  advocation  was  debated  last  week. 
To-day  the  case  was  advised. 

The  Court  held  that  the  explosion  took  place  through  the  culpable 
negligence  of  Morris,  the  undei^ound  manager  of  the  pit,  and  therefore 
subjected  him  in  damages ;  but  their  Lordships  hdd  that  there  were  do 
grounds  for  subjecting  Roxburgh,  the  lessee  of  the  pit,  in  damages,  in 
respect  that  Morris  and  the  men  who  were  killed  were  feilow-workmen  is 
the  same  common  employment. 
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Adv,i  FoRMAK  V.  Bookless. — Feb.  27. 
ProcesB — Reference  to  Oath. 

This  is  an  advocatioQ  from  the  Sheriff  Court  of  Roxburghshire,  in 
which  the  qnestiou  is  as  to  the  import  of  the  respondent's  deposition  on  a 
reference  to  oath.  It  appears  that  the  deposition  had  been  taken  before 
the  Sheriff-snbstitnte  at  Jedburgh ;  but  that  instead  of  taking  it  down  at 
length,  he  had  noted  it  in  the  short  manner  introduced  by  the  section  10 
of  the  Sheriff  Conrt  Act  of  1853  in  regard  to  the  taking  of  evidence. 
The  Conrt  were  of  opinion  that  the  deposition  had  been  irregularly 
taken ;  that  a  reference  to  oath  does  not  fall  under  the  provisions  of  the 
i^etion  10  of  the  statute ;  and  they  therefore  granted  a  commission  to 
take  the  deposition  of  the  respondent  in  the  usual  formal  manner. 

^dy.,  Stephen  r.  Ferguson  and  Liitle. — F^.  27. 
Parent  and  Child — Liability  for  Funmhing». 

This  is  an  advocation  from  the  Sheriff  Court  of  Forfarshire.  The 
original  action  was  at  the  instance  of  Messrs  Ferguson  and  Little, 
clothiers  and  outfitters  in  Glasgow,  against  Mr  Stephen,  shipbuilder, 
Dandee,  for  payment  of  two  accounts,  being  furnishings  made  to  his 
BOfls,  one  a  yoxmg  man  of  twenty-eight,  a  medical  student  in  Edinburgh, 
and  the  other  a  lad  of  seventeen,  also  at  college.  It  appears  that  Mr 
Stephen,  up  to  1857,  lived  in  Glasgow  with  his  family,  and  that  the 
advocators  were  the  family  tailors.  During  the  residence  in  Glasgow,  it 
was  proved  that  Mr  Stephen  had  paid  the  accounts  of  ftirnishi^gs,  made 
not  only  to  himself,  but  to  his  sons.  Mr  Stephen,  in  1857,  however  left 
Glasgow,  and  took  up  his  residence  in  Dundee.  While  there,  be  con-> 
tinned  to  employ  the  respondents  as  tailors.  It  is  alleged  that  his  two 
^Qs  did  so  also,  and  that  the  father  paid  the  accounts ;  but  the  Court 
held  that  that  fact  was  not  proved.  Li  April  1861,  Andrew  and  Samuel 
Stephen,  the  advocator's  sons,  who  were  then  living  in  Edinburgh,  went 
to  Glasgow,  and  ordered  goods  from  Ferguson  and  Little  to  the  amount 
of  L53,  38.  9d.  and  L.d6,  17s.  respectively.  These  accounts  form  the 
groimd  of  the  present  action.  Mr  Stephen  refuses  to  pay  for  them,  and 
alleges  that  he  gave  no  authority  for  their  being  contracted.  It  appears 
that  the  two  sons  left  their  father's  house  in  Christmas  I860,  and  took 
np  their  residence  in  Edinburgh.  The  respondents,  on  the  other  hand, 
maintain  that  the  goods  in  question  were  furnished,  according  to  previous 
custom,  on  the  credit  and  responsibility  of  Mr  Stephen.  The  Sheriff- 
sobstitnte  (Ramsay  OgUvy)  found  Mr  Stephen  liable,  and  the  Sheriff  ad^ 
hered.  To-day  the  Court  recalled  this  judgment,  holding,  that  in  con- 
^nence  of  the  interruption  caused  by  the  defender  removing  to  Dundee, 
there  was  no  implied  mandate  to  the  sons  to  contract  accounts  with  the 

respondents  on  the  footing  on  which  they  had  contracted  in  Glasgow, 
particularly  in  respect  they  were  at  the  date  of  the  account  living  sepa-i 
rale  from  their  father.    The  character  of  the  furnishings  was  declared 

by  the  Court  to  be  utterly  unreasonable  and  extravagant,  and  sn«h  as 

ought  to  have  put  the  pursuers  on  their  guard. 
VOL.  vm.  MO.  Lxxxvni.— APBU*  1864.  2  « 
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HuBBACK  V.  North  British  Railway  Compakt. — March  S. 
Process — Special  Jury. 

This  was  an  action  of  damages  by  one  of  the  shareholders  of  the  North 
British  Railway  Company,  brought  against  the  Company  in  respect  of 
personal  injuries.  The  case  has  been  put  down  for  trial  at  the  approach- 
tog  spring  sittings';  and  the  Court  were  now  mored  by  the  defenders  to 
allow  ft  to  be  tried  by  a  special  jury.  The  pursuer  stated  that  it  seemed 
tlndesirable  that  an  ordinary  case  of  damages  should  be  tried  by  a  special 
jury,  but  that  it  was  more  a  matter  for  the  Court  than  for  the  parties. 

The  Lord  Justice-Clerk  said,  that  he  belieyed  that  in  England  a  special 
jury  was  granted  when  either  of  the  parties  desired  it,  and  that  he  had 
been  in  the  habit  of  following  that  rule. 

The  Court  granted  the  motion. 

The  XTmitbd  College  of  St  Andrews  r.  Bltth  aot)  Others. — Marth  4. 
Reduction — Dilatory  Defences. 

This  was  an  action  of  rednction-improbation  and  declarator  of  dod- 
entry,  with  the  usual  conclusions  in  such  an  action.  The  action  is  par- 
sued  by  the  United  College  in  the  character  of  superiors  of  certain  sub- 
jects belonging  to  the  defenders,  and  set  forth  as  lying  on  the  north  of 
the  North  Street  of  St  Andrews,  and  betwixt  that  street  and  the  war 
leading  from  the  harbour  to  the  castle.  The  'summons  calls  for  produc- 
tion of  all  the  titles  of  the  said  subjects,  '  made,  granted,  or  conceiTed 
by  the  pursuers,  or  any  of  their  ancestors^'  in  favour  of  the  defenders.  The 
title  on  whidi  the  pursuers  found  is  a  charter  of  erection  in  their  favour, 
granted  by  James  TV.  in  1512.  The  defenders  lodged  what  they  called 
prtliminary  defences,  and  the  Lord  Ordinary  (Kinloch)  ordered  a  record 
to  be  made  up  and  closed  upon  them.  The  defenders'  pleas  in  that  record 
were  as  follow : — <  1.  The  defender  Blyth  having  been  divested  of  all 
right  to  the  subjects  as  to  which  the  entry  is  claimed  prior  to  raising  the 
action,  the  same  falls  to  be  dismissed,  so  far  as  he  is  concerned,  with  ex- 
penses. 2.  The  pursuers  have  made  no  statements  in  point  of  fact  relevant, 
or  sufficient  to  support  the  conclusions  of  the  summons.  3.  The  par- 
aners  have  not  produced,  and  do  not  possess,  any  sufficient  title  to  insist 
in  the  conclusions  of  the  summons ;  and  the  defenders  should  therefore 
be  assoilzied  with  expenses.  4.  The  pursuers  have  no  right  or  title  to 
idsifit  in  the  conclusions  of  the  summons,  in  so  far  as  they  relate  to  the 
subjects  possessed  by  the  defenders,  in  respect  that  the  titles  under  which 
the  defenders  hold  the  property  referred  to  in  the  summons  exclude  the 
pretended  title  of  the  pursuers.'  Thereafter  he  heard  parties  on  that 
record,  and  on  12th  January  1861  he  pronounced  an  interlocutor,  '  be- 
fore answer,  and  under  reservation  of  all  pleas,  allowing  the  pursuers  a 
{HTOof  of  the  facts  averred  by  them  in  support  of  their  title  to  sue  in  the 
present  action,  and  to  the  defenders  a  conjunct  probation.'  This  proof 
was  taken ;  and  upon  considering  it,  the  Lord  Ordinary  sustained  the  ob- 
jection to  the  titte  to  pursue,  and  dismissed  the  action.  Against  this 
judgment  the  pursuers  reclaimed,  and  counsel  was  heard  at  great  length. 
The  case  was  advised  to-day. 

The  Lord  Justice-Clerk  said  he  was  satisfied  that  the  Lord  Ordinary's 
allowance  of  proof  before  answer  was  a  great  miscarriage.    Under  the 
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Coort  of  Session  Act  of  1850,  sec.  7,  it  is  enacted,  *  that  where  in  a  pro- 
c«ss  of  redaction  the  defender  is  to  object  to  the  title  of  the  pnrsner,  or 
to  plead  on  an  exclusive  title,  or  to  state  anj  other  objection  against 
satisf jing  the  production,  he  shall  in  the  first  instance  lodge  defences  con« 
fiued  to  Uiese  points.'  That  was  the  only  case  in  which  it  was  now  compe- 
tent to  propose  dilatory  defences  before  lodging  peremptory  defences ; 
bat  the  only  dilatory  defences  which  could  be  considered  at  that  stage 
were  those  specified  in  the  seyenth  section  of  the  statute.  In  his  (the 
Lord  Justice-Clerk's)  opinion,  none  of  the  defoiders'  so-called  preliminary 
pleas  were  of  the  nature  contemplated  by  the  statute.  He  (the  Lord 
Jostiee-Clerk)  was  clearly  of  opinion  that  the  pursuers  were  entitled  to 
csil  for  prodactiou  of  all  the  defenders'  titles  flowing  from  themselves, 
without  any  critical  examination  of  their  own  title.  They  were  here 
foQQding  on  a  Crown  charter,  and  no  tenable  plea  against  satisfying  the 
production  could  be  made,  except  where  their  call  was  for  Crown  titles, 
or  the  defenders  founded  on  a  Crown  title. 

Lords  Cowan,  Benholme,  and  Neaves  concurred. 

The  Court,  therefore,  recalled  the  interlocutor,  and  remitted  to  the 
Lord  Ordinary  to  appoint  the  production  to  be  satisfied,  and  generally 
to  proceed  with  the  cause. 

M'Lexxan  v.  Milleb  (Turneb's  Executor). — March  11. 
Stanqf  Lau39 — Bank  Cheques, 
This  was  an  action  for  payment  of  the  sum  of  L.29,  10s.  9d.  contained 
in  a  drafter  order  dated  4th  December  1858,  granted  by  the  late  William 
Tomer  to  the  pursuer  as  the  agent  of  the  City  of  Glasgow  Bank  in  Olas- 
gov.  Along  with  the  summons  the  pursuer  produced  the  draft  founded 
on,  as  required  by  the  Judicature  Act.  It  appearing  that  the  draft  was 
uL«tamped,  the  defender  took  a  plea  to  that  effect,  which,  after  a  record 
had  been  made  up,  the  Lord  Ordinary  (Barcaple)  sustained,  and  assoilzied 
the  defender  against  this  interlocutor.  The  defender  reclaimed,  and  after 
besring  counsel  the  case  was  advised  to-day. 

The  Lord  Justice-Clerk  said — ^The  draft  in  regard  to  which  the  objec- 
tioa  had  been  taken,  would,  until  lately,  have  been  exempt  from  stamp- 
daty ;  but  the  exemption  in  favour  of  such  drafts  on  bankers  had  been 
abolished  by  the  21  Vict.,  c.  20.  The  effect  of  that  statute  had  been  to 
place  such  drafts  in  all  respects  in  the  same  position  as  bills  of  exchange 
and  promissory-notes,  in  regard  to  which  the  law,  as  established  by  81 
(}eo.  UI.,  c.  25,  sec.  19,  declares  that  they  are  null  if  not  stamped,  and 
f^Qot  be  effectually  stamped  after  being  issued;  but  the  pursuer  founded 
npoQ  the  combined  operations  of  the  28  &  24  Yict.,  c.  Ill,  sec.  18, 
and  24  &  25  Vict.,  c.  91,  sec.  82,  as  taking  off  the  effect  of  the  81 
Geo.  in.  The  question  was,  did  these  recent  statutes  make  it  lawful  to 
ItaTe  the  instrument  in  question  stamped  now?  It  was  said  that  under 
them  a  private  party  can  at  any  time  put  an  adhesive  stamp  on  such  a 
draft.  That  argument,  however,  could  not  be  listened  to  in  the  present 
case,  because  the  pursuer  had  chosen  to  put  the  draft  in  suit  in  an  un- 
damped condition.  Again,  ft  was  said  the  revenue  officers  were  now 
entitled  to  stamp  this  draft  Very  clearly  they  were  not  entitled  to  do 
^  by  impressing  a  stamp  thereon ;  but  then  it  was  contended,  that  under 
24  &  25  Vict.,  c.  91,  sec.  82,  they  were  empowered  to  put  upon  it 
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the  proper  adhesive  stamp.  No  sach  eonstraction  could  fairly  be  pat  en 
that  section,  for  the  proviso  at  the  conclasion  makes  it  iocompetent  for  the 
revenue  officers  to  put  an  adhesive  stamp  on  any  instrument  upon  which, 
by  the  prior  law,  they  could  not  have  put  an  impressed  stamp  after  it  bad 
been  issued.  In  this  latter  class  the  present  draft  was  undoubtedly  included 
since  the  21  Vict.  The  only  other  point  for  consideration  was  the  effect 
of  the  23  &  24  Vict.,  c.  118,  sec.  18.  Now,  by  that  statute  a  banker  was 
allowed  to  put  an  adhesive  stamp  upon  any  unstamped  draft  presented 
to  him,  and  to  pay  upon  such  dri^ ;  but  that  statute  had  no  reference  to 
revenue  officers,  or  any  other  persons  except  bankers.  And  it  could  not 
be  held  that  the  24  &  25  Vict.,  c.  91,  sec.  82,  extended  the  provisions 
of  the  28  i&  24  Yict.  to  revenue  officers  and  others  beside  bankers.  He 
(the  Lord  Justice-Clerk)  was  therefore  of  opinion,  that  the  present  draft 
was  now  nnstampable,  and  that  the  Lord  Ordinary  had  rightly  disposed 
of  the  case  when  he  dismissed  the  action. 

NiSBET  V.  Cairns  and  Howden. — March  11. 

Sale — Poiver^  Construction  of. 

The  pursuer  in  these  two  conjoined  actions  of  reduction  is  John  Nisbet, 
teacher,  Eyemouth,  and  the  defenders  are  John  Fuller  Cairns,  baker, 
Coldingham,  and  Francis  Howden,  residing  at  Falkland  Palace,  the 
executor  of  the  late  Mrs  Cockbum.  The  object  of  the  action  is  to  redDce 
the  title  of  the  former  defender  to  certain  subjects  in  Eyemouth  that 
belonged  to  the  pursuer's  grandfather.  The  subjects  were  sold  after  the 
death  of  the  old  man  under  a  bond  and  disposition  in  security  granted  in 
1881  to  Mrs  Cockbum  by  him.  After  this  sale,  the  balance  of  the  price 
was  thrown  into  a  multiplepoinding  in  the  Sheriff  Court  of  Berwickshire. 
Mr  William  Purves,  banker  and  writer  in  Dunse,  obtained  L.145  of  the 
funds  in  respect  of  an  absolute  disposition  to  his  father,  bearing  to  hare 
been  granted  for  the  sum  of  L.200  instantly  paid,  and  he  granted  to  the 
defender  Cairns  a  disposition  on  the  narrative  of  the  sale  under  Mrs  Cock- 
bum's  bond,  and  giving  as  the  reason  for  the  disposition,  '  of  which  sale 
I  approved,  and  hereby  approve.'  In  the  first  action  of  reduction,  the  sale 
under  the  bond  of  Mrs  Cockbum  was  assailed  on  the  grounds,  still  insisted 
in, — (1)  that  it  was  inept,  in  respect  that  the  bond  required  advertisement 
*  in  the  Berwick  and  Kelso  newsp^ers  for  at  least  one  month  weekly,' 
and  by  handbills,  and  that  there  was  not  advertisement  in  all  these  papers 
weekly  ;  and  further,  that  there  was  one  week  blank,  there  being  no  adver- 
tisement between  that  in  the  Berwick  Advertiser^  published  on  Saturday, 
12th  April  1845,  and  that  in  the  KeUo  Chronicle,  published  on  Friday  the 
25th  Aprils  and  (2)  that  due  legal  intimation  that  the  bond  was  to  he 
called  up  was  not  made  to  the  pursuer,  who  was  a  pupil  at  the  time,  such 
intimation  being  impossible  without  letters  of  supplement,  which  were  not 
used.  As  a  defence  to  this  action,  the  disposition  from  Purves,  and  the 
aasine  following,  was  founded  on  as  a  title  to  exclude ;  and  another  action 
was  raised  to  set  aside  the  absolute  disposition  of  the  pursuer's  grandfather, 
on  the  grounds  of  imbecility  and  circumvention.  These  two  actions  were 
conjoined.  Issues  were  allowed  and  lodged,  when,  bj  a  joint-minute  of 
admissions,  the  disputed  facts  were  adjusted  and  proof  dispensed  with,  it 
being  admitted  that  the  disposition  to  Purves  was  a  disposition  in  security 
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for  LI  60  as  at  12th  November  1847,  and  the  impatations  against  his 
i'ondact  being  withdrawn. 

The  Lord  Ordinary  (Ormidale)  sustained  the  defenders'  pleas,  and 
assoilzied  them  from  the  conclnsions  of  the  action ;  bnt  upon  a  reclaiming 
sote,  the  Coart  were  of  opinion  that  the  sale  had  not  been  advertised  in 
coDformitj  with  the  conditions  contained  in  the  power  of  sale,  and  upon 
that  ground  reduced  the  sale. 

Baxgarkie  (Geddes'  Trustee)  v.  Oeddes. — March  1 6. 
Inhibition — RecalL 

This  was  a  petition  by  Mr  J.  H.  Balgamie,  trnstee  on  the  sequestrated 
estate  of  William  Oeddes,  for  recall  of  an  inhibition  which  had  been  used  on 
the  dependence  of  an  action  of  separation  and  aliment  at  the  instance  of  Mrs 
Geddes  gainst  her  hnsband.  The  ground  upon  which  the  trnstee  asked 
recall  of  the  inhibition  was  that  he  had  sold  the  estate  of  Higbfield,  in  the 
eoanty  of  Ross,  belonging  to  the  bankrupt,  and  had  bound  himself  to  clear 
the  record  of  all  incumbrances.  The  application  was  opposed  by  Mrs 
Geddes  on  the  ground  that  the  trustee  had  bo  title  or  interest  to  ask  the 
recall  of  the  inhibition,  as  his  own  title  to  the  bankrupt's  heritage,  and 
that  of  a  purchaser  from  him,  would  not  be  affected  by  it,  the  Bankruptcy 
Act  of  1856  containing  express  provisions  to  that  effect.  Mrs  Geddes 
farther  stated  in  her  answers,  that  she  had  an  interest  and  title  to  main- 
tain the  inhibition  as  Against  Mr  Geddes,  as  the  trustee  at  present  holds 
a  surplus  of  L.300,  after  paying  in  full  all  the  creditors  ranked  on  the 
estate,  besides  heritable  subjects  which  it  would  be  unnecessary  for  him 
to  sell,  and  which  would  have  to  be  reconveyed  to  Mr  Geddes. 

The  Lord  Justice-Clerk — ^An  inhibition  is  a  personal  prohibition 
addressed  to  a  debtor  directing  him  not  to  sell.  The  inhibition  here 
applies  to  Mr  Geddes,  and  not  to  the  trustee.  The  Bankruptcy  Act  is 
also  a  sufficient  answer  to  the  application.  Mrs  Geddes  is  entitled  to 
maintain  her  inhibition,  whatever  the  effect  of  it  may  be. 

The  petition  was  dismissed  with  expenses. 

Ramsay's  Trostees  v.  Soutbr,  et  e  contra. — March  19. 
Agent  and  Client — Lender — Eacpensea. 
These  were  coiyoined  actions,  the  one  of  count,  reckoning,  and  pay- 
ment, at  the  instance  of  Miss  Ramsay's  trustees,  against  Mr  Souter  of 
Banff,  and  the  other  of  payment,  at  his  instance,  against  them.  The 
actions  originated  in  disputed  agency  on  the  part  of  Mr  Souter,  the 
trustees  maintaining  that  certain  charges  in  the  accounts  rendered  by  him 
were  not  incurred  in  their  employment,  and  that  they  were  consequently 
not  liable  therefor.  Mr  Souter  having  had  certain  intromissions  with  the 
tnut  funds,  and  having  a  balance  thereof  in  his  hands,  the  trustees,  by 
minute  of  meeting  dated  1st  November  1858,  ^having  every  wish  to 
AToid  judicial  discussion,  authorize  an  offer  to  be  made  to  Mr  Souter  of 
one  hundred  guineas  in  full  of  all  the  professional  accounts  rendered  by 
him,  or  which  he  may  still  claim,  against  the  trust^  This  offer,  which 
vas  made  without  prejudice  to  the  plea  of  no  employment,  was  communi- 
cated to  Mr  Souter  on  3d  November  1858.  Having  declined  to  accept 
it,  an  action  of  count  and  reckoning  was  brought  against  him ;  he  on  the 
other  hand  bringing  an  action  for  payment  of  two  of  his  three  business 
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accounts  against  the  trustees.  The  actions  were  conjoined,  and  after  a 
very  fall  inquiry,  the  result  on  the  accounting  between  the  parties  was 
that,  after  allowing  Mr  Souter  credit  for  the  whole  amount  of  the  accounts 
found  due  to  him  (L.76),  the  balance  was  in  favour  of  the  trustees  to  the 
extent  of  L.21.  Mr  Souter  was  accordingly  decerned  to  pay  that  sum  in 
the  trustees'  action,  and  in  his  action  the  trustees  were  assoilzied.  The 
case  haying  been  enrolled  to  discuss  the  question  of  expenses,  the  trustees, 
in  addition  to  the  argument  that,  having  been  successful  on  the  merits, 
they  were  entitled  to  their  expenses,  founded  on  the  offer  of  L.105  made 
to  Mr  Souter  before  the  actions  were  raised ;  and  Mr  Souter — disputing 
the  fact  that  the  minute  had  been  communicated  to  him — also  argued 
that  it  was  incompetent  to  found  upon  it  as  it  had  never  been  put  into 
process  and  was  not  a  judicial  tender.  The  Lord  Ordinary  (Kinloch)  pro- 
nounced the  following  interlocutor: — 'Allows  the  pursuers,  Ramsay's 
trustees,  to  lodge  a  minute,  setting  forth  articulately,  and  without  argu- 
ment, the  tender  alleged  to  have  been  made  by  them  to  the  defender, 
Souter,  before  the  conjoined  processes  were  raised,  and  that  by  Friday 
first.'  A  minute  was  accordingly  given  in,  setting  out  the  terms  of  the 
trustees'  offer  before-mentioned.  Against  this  interlocutor  Mr  Souter 
reclaimed. 

The  Lord  Justice-Clerk  said — ^A  tender  was  a  judicial  offer  to  concede 
something  demanded  by  the  adversary,  made  after  process  was  in  depen- 
dence. Proper  tenders  were  of  two  kinds : — Firsts  the  defender  might 
admit  that. a  part  of  the  snm  claimed  was  due;  if  so,  he  would  make  a 
tender  thereof  on  record.  Second,  the  defender,  without  admitting  that 
anything  was  due,  might  be  willing  to  pay  something  for  peace ;  if  go,  he 
would  tender  what  he  thought  proper  with  that  object,  and  such  tender 
was  generally,  though  perhaps  not  inflexibly,  made  by  a  minute  put  into 
process.  But  here  there  was  no  proper  tender  at  all,  but  instead,  an  offer 
or  settlement  before  proceedings  had  been  instituted,  and  before  anj 
expense  had  been  incurred.  Now  it  was  the  inveterate  practice  of  the 
Court,  according  to  his  (the  Lord  Justice-Clerk's)  experience  both  at  the 
bar  and  on  the  bench,  that  such  an  offer  might  competently  be  considered 
by  the  Court  with  reference  to  the  question  of  the  expenses  which  had 
been  incurred  after  the  offer  was  made.  At  the  same  time,  he  did  not 
approve  of  the  course  the  Lord  Ordinary  had  taken  in  ordering  the 
minute  to  be  lodged ;  and  he  would  therefore  propose  that  they  sboald 
recall  the  interlocutor,  and  remit  to  the  Lord  Ordinary  to  consider  and 
give  effect  to  the  offer  of  settlement  made,  and  now  admitted  to  have  been 
communicated  by  the  trustees  to  Mr  Souter. 

Lords  Cowan,  Oenholme,  and  Neaves  concurred. 
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d^ngliBJr  €uts. 


Marine  Inscraicce. — ^L.,  the  insurance  broker  of  plaintiffs,  by  their  direction, 
EDplied  to  the  Y.  Insurance  Ooranany  to  insure  a  vessel  of  plainti£Ps  for  a  year. 
m  agent  of  the  oompiny  initialed  the  slip  for  L.1000  on  certain  terms.  The 
company  debited  L.  with  the  amount  of  the  premium,  and  plaintiffs  paid  L.  the 
imount.  The  poUcy  was  afterwards,  in  accordance  with  the  terms  a^^eed  upon, 
nlied  up  by  the  company  in  their  office  in  the  absence  of  L.  and  df  plaintiffs, 
kiii  was  signed  and  sealed  by  two  of  the  directors  of  the  company,  ana  was  re- 
tuned  in  the  office  according  to  their  usual  practice,  until  the  assured  or  his 
boker  should  send  for  it.  When  the  time  came  for  paying  the  premium,  the 
eompaoy  sent  a  debit  note  to  L.,  containing  the  premium  on  this  policy  charged 
iguLst  him.  The  clerk  of  L.  who  received  the  debit  note  stated  that  no  pre- 
mJQin  was  due.  The  company  thmi  sent  the  policy  to  L.'s  clerk,  who  stated 
that  it  had  been  put  forward  in  error,  and  requested  that  it  should  be  cancelled. 
Thereupon  a  memorandum  of  cancellation  was  indorsed  on  the  policy  by  the 
oompaDy.  L.  was  charged  by  the  company  with  the  stamp  and  nothing  else, 
aod  the  policy  was  handed  to  L.'s  derk,  that  he  might  get  a  return  of  the  stamp 
duty  upon  it.  Plaintiffs  had  never  authorized  L.  U)  cancel  the  policy,  nor  did 
thej  know  that  he  had  done  so.  The  ship  afterwuxls  being  lost,  plaintiffs 
tronght  an  action  against  defendant,  the  chairman  of  the  company,  on  the 
policy;  and  it  was  held,  by  the  Court  of  Exchequer  Chamber  (Blackburn,  J.,  and 
MeUor,  J.,  dissentientibus)^  that  the  action  was  not  maintainable,  as  on  the  facts 
stated  the  policy  never  was  perfectly  delivered  as  a  deed,  so  as  to  constitute 
a  Kndine  mstroment  between  the  parties. — {Xenos  v.  Wichham^  38  L.  J., 
C.  H.  18.) 

Neguosncs. — ^Accidents  may  be  of  such  a  nature  that  negligence  may  be 
presumed  from  the  mere  fact  of  the  accident ;  the  i^umption  depending  on 
the  nature  of  the  accident.  The  plaintiff,  while  walking  in  a  street  in  front  of 
the  honae  of  a  flour-dealer,  was  injured  by  a  barrel  of  flour  falling  upon  him 
from  an  upper  window :  Held^  that  the  mere  fact  of  the  accident,  without  any 
proof  of  the  circnmstances  under  which  it  occurred,  was  evidence  of  negligence 
to  go  to  the  jury  in  an  action  against  the  flour-dealer,  the  declaration  alleging 
that  the  plaintiff  was  injured  by  the  negligence  of  the  defendant's  servants. — 
(Bsm  T.  Boadle,  83  L.  J.,  Ex.  18.) 

Nuisance. — D^endant  was  the  lessee  of  a  building  divided  into  two  distinct 
dwellin^^  the  outer  door  of  the  lower  opening  upon  a  street  made  on  the  origi- 
nal lerel  of  the  ground,  and  the  outer  door  of  the  upper  oj^ning  upon  the  level 
^  a  caoseway  which  had  been  raised  high  above  the  original  level,  in  order  to 
gire  access  to  the  roadway  of  a  bridge.  A  space  left  between  the  building  and 
the  retaining  wall  of  the  causeway  belonging  to  defendant  as  such  lessee,  the 
bottom  of  it  was  used  as  an  area,  and  that  part  above  which  was  on  the  same 
^el  with  the  causeway  was  bridged  over  by  a  flagging,  in  the  centre  of  which 
V38  a  grating  which  let  in  light  and  air  to  the  lower  part  of  the  building.  The 
road  on  the  causeway  was  a  common  highway  to  be  repaired  by  the  parish,  and 
the  flagging  and  grating  had  been  placed  where  they  were  at  the  time  of  making 
the  canaeway,  and  before  defendant  became  lessee,  and  they  had  been  dedicated 
to  and  used  by  the  public  as  part  of  the  highway  before  5  &  6  Will.  IV.,  c.  50, 
iod  they  continued  to  be  so  used,  although  there  was  a  flagged  foot-navement 
betveen  them  and  the  carriage-way.  Defendant  underlet  the  building,  and 
having  distxaiued  for  rent  on  the  goods  of  some  lodgers  who  occupied  the  upper 
dwelluig,  a  crowd  was  collected  on  the  flagging  and  grating.    A.  B.,  who  was 
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passing  at  the  time,  haying  been  beckoned  to  by  one  of  the  lodgers,  endeaToaref) 
to  get  to  the  door ;  but  in  doing  so  he  stepped  on  the  grating,  when  it  and  a 
portion  of  the  flag^g  gave  way,  and  he  fell  through  into  the  area  below,  and  ww 
BO  killed.  The  giving  way  of  the  flagging  and  grating  was  caused  by  its  insuffi- 
ciency, and  by  the  extraordinary  crowd  pressing  upon  it  at  the  time.  It  was 
held,  defendant  was  not  liable  to  an  action  for  damages  by  the  administratrix  of 
A.  B.,  whether  the  passage  over  the  area  was  a  private  or  public  way ;  since  if 
it  was  a  private  way,  the  occupier  and  not  the  J&ndlord  of  the  building  would 
be  liable ;  and  if  it  was  a  public  way,  the  public,  and  not  defendant,  were  bound 
to  maintain  and  repair  it. — {Robbing  v.  Jone*,  33  L.  J.,  C.  P.  1.) 

Factory. — ^T.  was  owner  of  premises  in  M.,  in  which  he  carried  on  the  manu- 
facture of  cotton  sewing  threaa ;  he  idso  had  premises  in  L.,  to  which  he  was  io 
the  habit  of  sending  the  thread  in  hanks,  and  where  it  was  wound  by  machinery 
moved  by  steam-jpower,  firstly  on  to  cops,  and  secondly  on  to  spools.  No  other 
process  except  this  particular  winding  was  carried  on  at  L.  It  was  held,  these 
latter  premises  were  a  mill  or  factory  within  3  &  4  Will.  IV.,  c.  103,  &  1, 
which  prohibits  the  employment  of  young  persons  in  the  night,  and  also  within 
7  &  8  Vict.,  c.  15,  ss.  27,  73,  by  which  the  occupiers  of  factories  are  ordered  to 
keep  registers  of  all  young  persons  employed  by  them  in  their  factories,  and 
that  T.  was  liable  to  we  penalty  imposea  by  the  latter  Act  for  the  offence  of  not 
keeping  such  a  register. — {Haydon  v.  Tayhr^  33  L.  J.,  M.  Ca.  30.) 

FoRGEBT. — ^Prisoner  employed  a  photographer  to  counterfeit  Austrian  bank- 
notes, directing  him  to  take  an  impression  of  the  note  on  a  plate  of  glass  bj 
means  of  the  photographic  process,  and  then  to  get  it  engraved  on  metal  or 
wood,  so  as  afterwards  to  stnxe  o£P  the  forged  notes.  The  photographer  accord- 
ingly took  o£P  on  a  glass  plate  a  *  positive^  impression  of  tne  note,^d  showed 
it  to  the  prisoner,  who  was  arrested  while  inspecting  it.  The  impression  on  the 
glass  was  a  mere  shadow  of  the  note,  easily  washed  off  until  fixed,  and  no  im- 
pression could  be  taken  from  it,  but  from  it  a  ^negative'  could  be  made,  and 
then  from  the  negative  copies  of  the  note  could  be  printed,  or  an  engraving 
could  be  prepared.  It  was  held,  the  prisoner  was  liable  to  be  convicted,  under 
24  &  25  Vict.,  c.  98,  s.  19,  of  the  offence  of,  without  lawful  authority  or  excuse, 
making  upon  a  certain  plate  an  undertaking  for  the  payment  of  money,  pur- 
porting to  be  an  undertaking  for  the  payment  of  money  of  a  foreign  state.— 
{R,  V.  Rinaldi,  33  L.  J.,  M.  Ca.  28.) 

Game.— By  section  2  of  25  &  26  Vict.,  c.  114,  it  shall  be  lawful  for  any  con- 
stable, in  any  highway,  etc.,  *  to  search  any  person  whom  he  may  have  good 
cause  to  suspect  of  coming  from  any  land  where  he  shall  have  been  unlawfully 
in  search  or  pursuit  of  game,  or  any  person  aiding  or  abetting  such  person,  and 
having  in  his  possession  any  game  Unlawfully  obtained,  or  any  gun,*  etc. ;  and 
should  there  he  found  any  game  or  such  article  or  thing  as  aforesaid  upon  such 
person,  etc.,  to  seize  and  detain  such  game,  article,  or  thing;  and  then  such 
constable,  etc.,  may  apply  for  a  summons,  etc.  A  constable  actually  saw  a  per- 
son with  a  gun  in  his  hand,  on  a  public  footway,  in  the  act  of  picking  up  a 
rabbit  which  another  person  threw  to  him  out  of  the  enclosed  land  adjoining, 
and  upon  the  spot  at  which  a  gun  had  just  been  fired ;  the  person  ran  away 
and  escaped  for  a  time ;  and  it  was  held,  that  an  actual  search  was  not  neces- 
sary to  lay  a  foundation  for  the  right  to  apply  for  a  summons,  and  to  proceed 
to  a  conviction  under  the  above  section. — (Hall  v.  Knox,  33  L.  J.,  M.  Ca.  1.) 
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Afteb  a  considerable  interval  we  resume  these  Sketches  with  a  notice 
of  Sib  Gilbert  Elliot  of  Minto.   Sir  Gilbert  was  the  son  of  Gavin 
Elliot  of  Midlem  Hill,  a  small  proprietor  in  the  county  of  Hox- 
hargtu     Before  he  came  to  the  bar  he  practised  for  some  time  as  an 
agent ;  and  in  that  capacity  he,  in  1679,  conducted  the  defence  of 
the  well'known  Mr  William  Veitch.     After  Veitch's  condemnation, 
Elliot  laboured  most  zealously  to  obtain  a  commutation  of  the  sen- 
tence of  death.     He  applied  personally  to  the  Earl  of  Shaftesbury, 
and  distributed  copies  of  the  petition  to  the  members  of  both  Houses 
of  Parliament.      Shaftesbury  took  up  the  case   keenly ;  but   the 
King  long  refused  to  accede  to  his  intercession.     '  Upon  this/  says 
Veitch  (Memoirs,  p.  100),  ^  the  Earl  of  Shaftesbury  told  his  Majesty, 
that  seeing  the  petition  of  so  many  of  the  greatest  peers  in  England 
now  standing  before  him  for  a  thing  so  just  and  equitable  could  not 
be  granted,  the  new  Parliament  for  inquiring  into  the  Popish  plot 
was  now  sitting  down  ;  and  no  person  that  they  found  guilty,  Pres- 
byterian or  other,  should  escape  death,  if  the  Parliament  would  take 
his  advice,  and  the  lords  now  before  the  King ;  and  then  his  Majesty 
should  have  pears  for  plumbs.*     The  upshot  was  that  the  sentence 
was  remitted.     In  after  years  Mr  Veitch  was  minister  at  Dumfries, 
where  Sir  Gilbert,  then  Lord  Minto,  used  frequently  to  visit  him. 
'  On  these  occasions,'  says  M^Crie,  in  his  Memoirs  of  Veitch,  '  his 
Lordship  was  accustomed  facetiously  to  say,  *  Ah !  Willie,  Willie, 
had  it  no*  been  for  me,  the  pyets  had  been  pyking  your  ))ate  on  the 
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Nether  Bow  Port;'  to  which  Veitch  replied,  *  Ah !  Gibble,  Gibbie, 
had  it  no*  been  for  me,  ye  would  ha*e  been  yet  writing  papers  for  a 
plack  the  page.'  It  was  not,  however,  merely  by  acting  professionally 
on  behalf  of  the  persecuted  clergy  that  Elliot  showed  his  syinpatliy 
with  the  revolutionary  party.  He  went  the  length  of  going  over  to 
Holland  with  Argj-ll,  acted  as  clerk  at  several  of  the  meetings  of  the 
friends  of  the  Prince  of  Orange  held  in  Rotterdam,  and  afterwards 
accompanied  the  ill-fated  Marquis  on  his  expedition  to  Scotland. 
For  all  these  things  he  was,  in  July  1685,  tried  in  absence,  and,  aloni; 
with  Sir  J.  Stuart  and  Denholm  of  Westshiels,  convicted  of  treason, 
anrf  forfeited.  Not  long  afterwards,  however,  he  obtained  Irom  the 
King  a  remission  of  his  sentence — on  what  ground  does  not  very  well 
appear.  Accordingly,  in  November  1687,  he  applied  to  be  taken 
on  his  trials  as  an  advocate.  Being,  as  usual,  remitted  to  the 
private examinators,  they,  as  Fountaiuhall  relates  (i.  475),  ^stumbled 
to  meet  with  him,  till  he  first  showed  his  remission,  least  it  might 
infer  converse  against  them.'  Their  scruples  having  been  removed, 
he  was  taken  on  his  trials  along  with  Walter  Pringle  and  Thonnas 
Wallace.  The  examination  took  place  on  10th  December  :  Pringle 
and  Wallace  passed,  but  on  Elliot  the  report  w*as,  '  nott  sufficiently 
qualified'  (Faculty  Kecords,  i.  128;.  He  had  found  the  title  of  the 
Digest  de  compensationi/jua  too  much  for  him.  But  he  was  deter- 
mined not  to  be  repulsed,  and  accordingly  presented  himself  again 
for  examination  in  July  1698.  This  time  the  title  Z>.  d€  rdm 
creditis  was  assigtied  to  him,  and  upon  it  he  passed.  He  was  exa- 
mined the  second  time  along  with  Mr  James  Leslie  ;  and  the 
Faculty  Minute,  which  is  signed  by  Sir  George  Mackenzie  (then 
Dean  of  Faculty  as  well  as  Lord  Advocate),  bears  that  the  Faculty 
resolved  '  that  they  will  allenarly  examine  one  intrant  in  one  day 
for  the  future.'  One  cannot  help  suspecting  that,  after  all,  Elliot 
had  not  displayed  much  more  acquaintance  with  the  title  de  rebus 
creditis^  than  with  that  de  compensatiombas ;  and  that  it  was  only 
after  a  very  long  and  wearisome  examination  that  the  Honourable 
Faculty  had  been  able  to  pass  him.  It  is  curious  to  think  what 
issues  were  dependent  on  that  judgment  as  to  an  intrant's  know- 
ledge of  a  title  of  the  Digest.  Had  the  Faculty  been  as  inexorable 
on  Mr  Elliot's  performance  on  the  title  de  rebus  creditis^  as  they  had 
been  in  regard  to  his  performance  on  the  title  de  compensatianibm, 
his  family  in  all  likelihood  would  never  have  been  ennobled;  and  the 
many  good  things,  at  home  and  abroad,  which  his  descendants  now 
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enjoy  through  the  kindness  of  our  present  Foreign  Secretary,  would 
probably  never  have  fallen  to  their  lot.  But  It  waB  to  be  as  it  has 
been.  Accordingly,  Elliot  was  admitted  advocate  in  November 
\(^S.  After  the  Revolution  his  forfeiture  was  rescinded  by  Act  of 
Parliament ;  he  also  obtained  the  honour  of  knighthood,  and  the 
more  solid  appointment  of  Clerk  to  the  Privy  Council.  His  practice 
at  the  bar  became  very  extensive,  and  his  emoluments  must  have 
been  very  large.  In  1700  he  was  created  a  Baronet,  and  in  1705 
an  Ordinary  Lord  of  Session,  as  Lord  Minto.  After  discharging 
his  judicial  duties  with  the  greatest  fidelity,  he  died  in  1718.  His 
son,  Sir  Gilbert,  was  a  judge  both  of  the  Court  of  Session  and 
Court  of  J.usticiary ;  his  grandson  was  a  Lord  of  the  Admiralty, 
and  his  great*grandson,  created  Baron  Minto  in  1797,  was  appointed 
Governor-General  of  India  in  1807.  Since  that  date  the  fortunes 
of  his  family  have  not  fallen  off. 

Sir  Alexander  Ogilvt  of  Forglen  was  a  son  of  the  second 
Lord  Banff.  The  interest  of  his  family  secured  him  a  seat  in  the 
Scottish  Parliament,  which  he  retained  till  the  Union  in  1707.  He 
appears  to  have  been  occasionally  rather  indiscreet  in  his  speeches  ; 
and  accordingly  he  and  Lord  £felhaven  were,  in  1703,  ordered  into 
custody  for  their  use  of  unparliamentary  language.  The  discipline 
of  the  Sergeant-at-arms  of  the  period  soon  proved  salutary ;  and 
having,  upon  their  own  petition,  been  brought  to  the  bar,  and  there 
made  a  humble  apology  for  their  conduct,  they  were  allowed  to 
resume  their  places.  In  1706,  Sir  Alexander  (who  had  been  created 
a  Baronet  in  1701)  was  appointed  an  Ordinary  Lord  of  Session, 
and  took  his  seat  as  Lord  Forglen.  He  continued  upon  the  bench 
till  his  death  in  1727.  His  life  was  not  a  very  eventful  one,  and 
we  should  not  have  considered  it  necessary  to  notice  him  at  all,  had  it 
not  been  for  a  very  curious  litigation  which  took  place  between  him 
and  Forbes  of  Tolquhon.  Fountainhall's  account  of  the  proceed- 
ings is  so  quaint,  that  we  quote  from  it  very  freely.  Under  date 
March  28,  1685,  he  notes  (Decisions,  i.  359)  :— 

'  Sir  Alexander  Forbes  of  Tolquhoun  purRues  Ogilvy  of  Forglen,  brother  to 
tbe  Ix)rd  Banff,  for  taking  away  a  gilded  Mazer  cup  out  of  his  house,  rei  viu- 
dtaaione  for  restitution,  or  for  the  value.  The  Ubel  was  admitted  to  probation, 
and  Titneases  were  led  tiiereoxL,  who  proved  nothing.  It  was  at  length  discovered 
that  Tolquhonn  himself  had  some  years  ago  given  this  cup  to  a  goldsmith  in 
Aberdeen  to  be  mended ;  and  he  having  forgot,  it  was  lying  there  unrelieved,  for 
&ot  paying  a  half-crown  for  it.  The  Lords  getting  notice  of  this,  proceeded  to 
liTiic  the  can^  though  Tolquhoun  by  a  bill  craved  they  might  delay  till  they 
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examined  witneBses  who  had  laid  it  in  beside  that  goldsmith,  seeing  ForgleD 
might  have  shufflepl  it  in  there ;  and  the  I^rds  finding  it  not  proven,  they 
assoilzed  Forglen,  and  ordained  Tolquhoun  to  pay  1000  merks  of  expenses,  tojf- 
quam  temere  liHgans,  and  allowed  Forglen  to  pursue  him  at  Privy  Council  or 
elsewhere  for  defamation.* 

Forglen  was  not  slow  in  acting  upon  the  suggestion  of  the  Court ; 
and  accordingly  we  find  Fountainhall  relating  (i.  362),  under  date 
April  30,  1686,— 

^  Ogilvy  of  Forglen  pursues  Tolquhoun  for  defamation,  in  making  him  the 
thief  and  resetter  of  his  silver  cup,  as  mentioned  supra,  28th  March  1685,  and 
insisting,  after  Forglen  had  sworn  he  never  took  it,  which  was  to  rub  the  re- 
flexion of  perjury  on  him.  Tolquhoun  being  absent  on  the  pretence  of  sickness, 
and  his  cdumniousness  being  clearly  made  appear,  the  Council  fined  him  iu 
20,000  merks,  the  half  to  the  king's  cash-keeper,  and  the  other  half  to  the  party. 
for  reparation  of  his  honour  and  damages,  and  ordained  him  to  crave  the  Lord^ 
of  Session  pardon.  This  was  thought  a  severe  sentence,  for  Tolquhouo'a 
action  was  only  civilis  rel  vindication  and  he  was  fined  1000  merks  already  by 
the  Session  for  damages.  But  on  the  matter,  Tolquhoun's  pursuit  was  for  theft, 
which,  in  a  landed  man  as  Forglen  is,  was  no  less  by  our  law  than  statutory 
treason,  which  mitigates  the  severity  of  the  fine.* 

The  King  remitted  "his  half  of  the  fine,  but  the  Court  enforced  pay- 
ment of  Forgletfs  half,  viz.  10,000  merks.  Tolquhoun  brought  a 
suspension,  but  the  *  Lords  found  the  letters  orderly  proceeded.* 

James  Erskine  of  Grange  was  a  son  of  the  tenth  Earl  of  Mar, 
by  a  daughter  of  the  second  Earl  of  Panmure.  He  passed  at  the 
bar  in  1705 ;  and  in  1706,  thanks  to  his  family  influence,  he  was,  at 
the  early  age  of  26,  appointed  to  the  bench  as  Lord  Grange.  In 
1710  he  succeeded  Cockbum  of  Ormiston  as  Lord  Justice-Clerk. 
Not  content,  however,  with  his  speedy  promotion  as  a  judge,  Erskine 
I'esolved  to  play  a  prominent  part  as  a  statesman  also.  When  he 
took  this  resolution  in  1734,  Sir  Robert  Walpole  was  the  all-power- 
ful Minister  of  George  11.  Erskine  belonged  to  the  opposition 
party,  and  his  hopes  of  office  depended  on  the  Minister's  defeat. 
To  aid  in  accomplishing  it,  he  offered  himself  as  a  candidate  for  the 
representation  of  the  county  of  Stirling.  But  just  as  he  did  so, 
the  statute  (7  Geo.  XL  c.  16)  was  passed,  incapacitating  Scotch 
judges  from  being  elected  members  of  Parliament.  Hailes  (MS- 
Additional  Notes,  p.  30)  gravely  says,  that  Walpole  introduced  this 
measure  for  the  purpose  of  excluding  Lord  Grange  from  the  House 
of  Commons.  We  can  hardly  think  the  great  English  statesman 
stood  in  such  awe  of  the  untried  abilities  of  the  Scottish  lawyer. 
But  if  he  did,  the  means  he  took  for  excluding  him  proved  abortive. 
The  Minister  who  said  that  every  man  had  his  price  would  probably 
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hare  thought  that  Grange  would  not  have  relinquished  his  *  two 
^wns,'  with  their  solid  emoluments,  for  the  shadowy  hope  of  parlia- 
mentary success.  But  in  this  he  was,  or  would  have  been,  mistaken ; 
for  Grange  at  once  resigned  them  all,  obtained  his  election  for  Stir- 
lingshire, and  joined  the  Opposition.  Walpole  was,  however,  far 
too  strong  then,  both  from  his  Court  influence  and  his  parliamentary 
following,  to  be  dislodged  from  office ;  and  so  the  efforts  of  Erskine 
and  the  rest  of  the  Opposition  failed.  Foiled  in  his  hopes  of  mini- 
sterial preferment,  Erskine,  at  the  age  of  60,  returned  to  the  bar 
and  attempted  to  reacquire  liis  old  position  there.  But  he  found 
that  endeavour  as  vain  as  his  design  against  Walpole,  and  after  per- 
i^vering  in  it  for  a  short  time  he  ga^^e  it  up.  He  Hied  in  1754,  at 
the  age  of  75. 

Sib  Francis  Grant  of  CuUen  was  born  in  1660.  He  came  of 
a  respectable  Aberdeenshire  family,  and  began  his  studies  at  the 
Northern  University.  Having  distinguished  himself  there,  he 
resolved  to  follow  the  profession  of  the 'law ;  and  in  order  to  qualify 
himself  for  doing  so,  he  went  to  Leyden,  where  John  Voet  was 
then  teaching  in  the  zenith  df  his  fame.  Grant  proved  no  unworthy 
pnpil  of  his  great  master,  who,  it  is  said,  often  spoke  of  him  in  terms 
«f  the  highest  admiration.  Having  -returned  to  Scotland,  he,  in 
1689,  took  part  in  the  Revolution  Convention,  esj)ousing  wannly 
and  advocating  most  ably  the  claims  of  the  Prince  of  Orange.  Two 
years  afterwards  he  passed  at  the  bar  with  great  eclat,  and  imme- 
diately obtained  an  extensive  practice.  In  1 705  he  was  created  a 
baronet,  and  in  1709  he  was  appointed  an  Ordinary  Lord  of  Session, 
under  the  title  of  Lord  Cullen.  He  died  in  1726.  Wodrow's 
account  of  Lord  Cullen  is,  as  usual,  very  quaint.  *  His  style,*  he 
says,  <]s  dark  and  intricate,  and  so  were  his  pleadings  at  the  bar, 
and  his  discourses  on  the  bench.  One  of  his  fellow-senators  tolls  me 
he  was  a  living  library,,  and. the  most  ready  in  citation.  When  the 
Lords  wanted  anything  in  the  civil  or  canon  law  to  be  ^ast  up,  or 
Acts  of  Parliament,  he  never  failed  them,  but  turned  to  .the  place.' 
In  the  Biographical  Dictionary  of  Eminent  Scotsmen  (ii.  533)  the 
following  statements  are  made  in  regard  to  Grant : — 

*  Althoogh  acute  in  the  management  of  the  business  of  others,  Lord  Cullen 
bas  borne  the  repntation  of  being  a  most  remiss  and  careless  manager  of  his 
own ;  a  defect  Which  seems  to  have  been  perceived  and  rectified  by  his  more 
pmdent  and  calculating  spouse,  who  bore  on  her  own  shoulders  the  whole  bur- 
<leQ  of  the  family  matters.     It  is  narrated  that  this  sagacious  lady,  finding  that 
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the  ordinary  care  which  most  men  bestow  on  their  own  businegs  was  ineifectnil 
in  drawing  her  husband's  attention  to  the  proper  legal  security  of  his  propertv. 
was  in  the  habit,  in  any  case  where  her  mind  misgave  her  as  to  the  probabit^ 
effect  of  any  measure  she  wished  to  adopt,  of  getting  the  matter  represented  to 
him  ill  the  form  of  a  ^  case/  on  which  his  opinion  was  requested  as  a  lawyer.' 

Our  only  remark  on  the  story  iJ?,  that  if  Grant  gave  his  opinion 

without  a  fee,  we  can  believe  all  the  rest  quite  easily.     Of  various 

works  written  by  Lord  Cullen,  it  is  only  necessary  io  mention  two. 

The  first  of  these  is  entitled,  ^  The  Loyalist's  Reasons  for  his  giviiii: 

Obedience  to  the  present  Government,'  published  in  1089.     In  tiiis 

treatise,  Grant  argued  the  claims  of  the  Prince  of  Orange  on  feudal 

principles,  and  it  is  said  that  its  calm  and  logical  reasoning  had  the 

greatest  possible  weight  in  reconciling  the  Scottish  gentry  to  the 

change  of  Government.     The  second  production  to  which  we  refer 

is,  *A  Brief  Account  of  the  Rise,  Nature,  and  Progress  of  the 

Societies  for  the  Reformation  of  Manners,  etc.,  in  England,  with  a 

Preface  exhorting  the  use  of  such  Societies  in  Scotland.'    This  tract 

was  published  in  1700  for  gratuitous  distribution,  and  was  probably 

the  first  attempt  to  convey  moral  lessons  to  the  people  in  such  a  fomi. 

It  was  Lord  Cullen's  sincere  desire  to  better  the  moral  condition  of 

his  countrymen ;  and  if  he  sometimes  erred  in  the  means  he  took  for 

accomplishing  this  end,  he  should  not  be  harehly  judged,  considering 

the  true  nobility  of  his  purpose. 

David  Erskine  of  Dun  was  born  in  1G70.  After  studying  at 
St  Andrews,  he  went  to  the  University  ©f  Paris,  and  remained  there 
some  time.  He  became  an  advocate  in  November  1698,  and  soon 
obtained  an  extensive  practice.  He  sat  in  the  Convention  of  Estates 
and  in  the  Parliament  for  several  sessions.  In  November  1710  he 
was  promoted  to  the  Bench,  under  the  title  of  Lord  Dun  ;  and  in 
1714  he  became  a  Commissioner  of  Justiciary.  The  latter  of  these 
offices  he  held  until  1744,  and  the  former  until  his  death  in  1755- 
Lord  Dun  is  best  known  for  his  ^  Friendly  and  Familiar  Advices/ 
a  small  volume,  published  in  1754.  These  letters  or  essays  are 
addressed  to  the  judges,  advocates,  agents,  clerks  of  Court,  etc., 
and  advise  them  in  regard  to  the  performance  of  their  respective 
(hities.  We  propose  to  give  somewhat  copious  extracts  from  the 
*  Advices,'  as  we  are  sure  they  cannot  fail  to  amuse,  possibly 
instruct,  the  reader.  In  his  *  Advice'  to  Judges,  Lord  Dun  says 
(pp.  7,  8,  and  19,20):  — 

'  Then,  in  reference  to  himself,  the  Judge,  in  hU  eating  and  drinking,  ought 
to  be  sober  and  temperate;  in  his  rccrentions  moderate,  making  a  right  dtioicecf 
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ihoD ;  Dot  to  be  addicted  to  gaining  wiUi  caids  or  dice  :  such  unlawful  recrea- 
*:cm  are  bj  the  Judge  to  be  discouraged,  as  the  occasion  of  much  wickedness, 
aad  the  woful  cause  of  corrupting  many,  particularly  of  our  youth.  In  hig 
habit,  the  Judge  ought  to  bo  grave  and  decent ;  in  the  whole  of  his  deport- 
xent,  humble,  courteous,  affable,  and  meek ;  the  whole  of  bis  conversation 
flight  to  be  savoury,  wise,  and  edifying :  he  should  be  altogether  disengageil 
from  all  covetousneas,  ambition,  pride,  anger,  malice,  revenge,  and  such  like 
(iisorderly  pasuons  and  affections ;  for  all,  or  any  of  them,  being  seated  in  a 
Judges  heart,  will,  in  consequence,  influence  his  judgment,  to  the  perverting  of 
justice;  and  by  thus  managing  the  course  and  tenor  of  his  life,  out  of  judgment, 
he  will  thereby  be  more  enabled  to  conduct  himself  in  the  right  discharge  of  his 
•hity  when  in  it,  .  .  .  There  is  no  part  of  duty  in  the  Judge  more  indis- 
{•jasafcly  necessary,  and  of  greater  use,  than  to  give  dispatch  ;  and  therefore, 
for  that  end,  and  for  preventing  unnecessary  delays,  the  Judge  is  to  be  painful 
3[id  diligent  in  the  use  of  all  possible  means  within  his  power,  to  make  himself 
^(00  to  understand  the  case,  and,  when  understood,  to  give  it  all  possible  dis- 
I  dtch ;  for  how  grievous  and  hurtful  a  thing  is  it  to  the  parties  concerned  in 
jw -suits,  to  have  them  kept  up  in  long  dependence !  for,  besides  the  charge  of 
atteoflance  and  expense  of  process,  they  are  withdrawn  from  their  homes  and 
families,  and  their  other  more  necessary  affairs ;  their  industry  and  labour, 
which  ought  to  be  employed  for  the  benefit  of  themselves  and  others,  lies  in  the 
meantime  neglected ;  and  all  these  things  do  concur  to  make  the  administration 
of  justice  to  thera,  when  delayed,  a  very  dear  purchase ;  and  must,  in  conse- 
qoeuce,  bring  a  great  scandal  and  reproaph  upon  the  dispensers  of  it.  .  .  . 
AdiI,  therefore,  for  avoiding  those  evils,  the  Judge,  on  his  part,  is  to  be  very 
[^\nin\  and  assiduous,  and  not  given  to  laziness  and  indolence,  but  to  be 
'uways  in  readiness,  upon  the  application  of  the  parties  or  their  doers,  to  hear 
aDd  determine  their  cases ;  as  also  to  oversee  advocates,  clerks,  and  all  others 
-•iBcemed  in  the  management  of  processes,  that  they  candidly  and  ingenuously 
Aj't  their  several  parts,  and  with  their  joint  endeavours  concur  for  bringing 
:U'm  to  a  speedy  issue ;  and  whenever  a  contrary  management  is  discoverer!, 
vi'her  in  parties  or  their  doers,  the  same  ought,  by  the  Judge,  to  be  severely 
IV}  rimanded,  and  the  party  suffering  thereby,  his  damage  fully  to  be  repaired.' 

In  regard  to  Advocates,  he  says  (pp.  34,  35)  : — 

'  The  Advocate,  in  pleading  and  writing  upon  the  case,  is  to  study  all  brevity, 
^Kat  is  to  say,  he  is  to  avoid  all  unnecessary  repetitious  and  digressions:  he  ought 
to  speak  closs  and  soon  to  the  ]x>int  in  debate ;  and,  in  managing  of  his  argu- 
ment, to  study  rather  to  be  succinct  and  sententious,  than  to  affect  superfluity 
i*f  vords  and  the  flourish  of  eloquence  :  such  rhetorical  style  being  only  fit  in 
haraDguing  and  speaking  to  the  |X)puluce  and  mixed  multitude,  but  noways 
p'Fopcr  from  the  bar  to  the  bench  ;  for  it  is  to  be  presumed  that  the  judges  have 
mch  knowledge  of  the  principles  of  law  and  equity,  that  they  want  not  to  have 
*^hem  cleared  up  with  much  rhetoric  and  long  reasoning.' 

Some  of  the  Clerks'  duties   are  tlius  pointedly  enforced   (pp. 

A  40)  :— 

^  Bat  more  particularly,  when  the  case  comes  under  the  judge's  deliberation, 
be  is  then,  wnth  great  attention,  to  listen  to  the  judge's  reasonings,  that  he  may 
lerfectly  understand  the  meaning  of  their  judgment  when  pronounced,  whether 
'iecifiive  or  interlocutory,  that,  in  clerking  of  it,  he  may  surely,  without  mistake, 
Wt  it :  this  is  the  more  necessary  in  the  Court  of  Session,  where,  by  reason  of 
the  multitude  and  great  variety  of  business,  the  judges  have  no  time  and  leisure 
inuBediately  to  dictate  their  judgment  to  the  Clerk,  upon  their  pronouncing  of 
it,  but  most  leave  it  with  the  Clerk  to  write  it  out :  and  though,  in  all  cases, 
I'lrticalarly  those  of  importance,  the  Clerk  reads  it  before  signing  it,  in  presence 
vf  all  the  judges,  yet  it  may  sometimes  liappcn  that  a  day  or  two  may  inter- 
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vene  betwixt  prooouncing  and  sabecribing,  by  which  means,  by  the  inaccuncy 
and  inadvertency  of  the  Clerk,  much  time  is  lost  in  correcting  of  his  escapee ; 
and,  by  a  wrongous  clerking  of  the  judgment,  parties  are  brought  to  the 
expense  of  making  new  applications  for  having  their  errors  rectified ;  yea,  from 
the  default  of  clerking  aright  the  sentence,  it  may  happen  sometimes,  that  io 
place  of  having  the  plea  thereby  ended,  it  becomes  itself  the  subject  of  a  new 
one  :  it  is  therefore  of  great  importance  to  the  right  administration  of  justice, 
that  the  Clerk  be  painful,  faithful,  and  distinct  in  the  discharge  of  the  dutits 
uf  his  office/ 

Lastly,  Lord  Dun  addresses  the  Agents  thus  (pp.  44,  45)  : — 

*  liCt  me  caution  the  Agent  to  beware  of  hounding  out  and  enticing  parties 
to  engage  in  law-suits ;  which,  as  said  before,  is  a  most  abominable  practice, 
though,  I  am  afraid,  too  common :  the  Agent,  by  so  doing,  presumes  too  much. 
and  acts  without  his  sphere.  His  province  is  not  to  give  counsel  upon  matters 
dubious  and  debateable,  but  to  open  the  case  to  the  advocate;  and  in  represent- 
ing of  it,  to  do  it  fully  and  truly,  without  the  concealing  of  any  fact  or  circum- 
stance ;  and  to  lay  before  him  all  writings  and  other  evidences  he  is  or  can  be 
master  of,  which  concerns  the  case :  by  doing  so,  if  it  shall  afterwards  appear 
tbat  the  party  has  been  rashly  engaged  in  a  suit,  the  Agent  is  blameless;  but  if. 
trusting  to  his  own  opinion,  he  has  been  the  prompter  to  it,  he  is  not  odIy 
highly  culpable,  but  justly  chargeable  with  the  parties'  damages :  and  indeed 
the  seeking  for  and  the  giving  sound  and  solid  counsel,  before  commencing  of 
the  suit,  is  uf  greater  use,  and  more  necessary,  than  at  any  other  time  what- 
buever.' 

There  are  many  other  Advices  to  *  monarchs  and  subjects/  *  men 
of  wealth  and  riches/  '  the  poor  and  indigent,'  ^  merchants/  ^  the 
military,  both  officers  and  soldiers/  and  such  like  ;  but  the  extracts 
we  have  given  will  amply  suiBce  to  show  the  tone  and  tenor  of  Lord 
Dun's  once  well-known  but  now  nearly  forgotten  volume. 

Sir  Walter  Pkingle  of  Newhall  was  the  second  son  of  Sir 
Kobert  Pringle  of  Stichel.  He  came  to  the  bar  in  1687,  and  prac- 
tised there  with  much  success  till  his  elevation  to  the  bench,  as  Lonl 
Newhall,  in  1718.  AH  contemporarj'  writers  speak  in  terms  of 
the  highest  praise  of  Sir  Walter^s  qualities,  both  as  an  advocate  and 
a  judge.  Thus  Lord  Woodhouselee,  in  his  *  Life  of  Lord  Karnes,' 
(vol.  i.  p.  31),  says  : — 

^  Sir  Walter  Pringle  of  Newhall  shone  with  conspicuous  lustre  in  all  the  more 
essential  qualities  of  a  lawyer  and  a  judge.  His  great  knowledge  of  johs- 
prudence,  and  distinguished  eloquence,  rendered  him  for  many  years  a  prin- 
cipal ornament  of  the  bar ;  and  his  high  sense  of  honour,  immaculate  probity, 
and  dignified  deportment  as  a  judge,  accompanied  at  the  same  time  with  the 
most  engaging  modesty  and  diffidence  in  his  own  opinions,  while  they  enhanced 
in  the  public  mind  the  respect  and  authority  of  the  Court  of  which  he  was  a 
member,  have  given  him  a  permanent  name  in  the  annals  of  Scottish  jurifi- 
prudence.' 

When  Lord  Newhall  died,  in  1736,  the  Court  attended  his  funeral 
in  their  robes  of  oiHce,  or  '  formalities/  as  the  Faculty  minutes  bear, 
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—a  tribute  of  respect  which,  it  is  said,  had  never  before  been  paid 
to  any  Ordinary  Lord.  A  motion  was  also  made  in  the  Faculty, 
that  the  members  should  attend  the  funeral  ^  in  a  body,  with  their 
Dean,  and  in  their  gowns.'  After  a  discussion,  the  following;  resolu- 
tion was  come  to :  ^  The  Faculty,  considering  tjiat  there  is  no  pre-f 
cedent  of  their  having  attended  at  the  funeral  of  any  of  the  Lords 
of  Session  in  the  form  now  proposed,  and  foreseeing  several  conse- 
qaences  that  may  hereafter  follow,  and  draw  them  into  inconve- 
niences, and  particularly  bring  them  under  the  dishonourable  neces^ 
sity  of  paying  extraordinaiy  outward  compliments  in  future  times, 
where  equal  merit  may  not  call  for  the  same  inward  respect,  resolve, 
and  have  resolved,  not  to  attend  the  funeral  with  any  such  transient 
formalities,  but  to  give  this  more  lasting  testimony  of  their  highest 
esteem  and  honour  for  so  distinguished  a  merit  and  character.'  This 
testimony  consisted  of  a  glowing  eulogium  on  the  deceased  judge, 
ftt>m  the  pen  of  the  Dean,  Mr  R.  Dundas,  afterwards  Lord  President, 
engrossed  in  the  Minutes  of  Faculty  (i.  649). 

Hamilton  of  Bangour  wrote  the  following  epitaph  on  Lord  New- 
hall,  in  which,  if  the  rhetoric  of  the  undertiJLer  does  occasionally 
appear,  there  is  far  more  simple  truth  also  than  is  usual  in  such 
compositions : — 

^  To  fame  let  flattery  the  proud  column  raise, 
And  goilty  greatnesB  load  with  venal  praise ; 
This  monmnent,  for  nobler  use  designed, 
Speaks  to  the  heart,  and  rises  for  nmnkind ; 
whose  moral  strain,  if  rightly  understood, 
Invites  thee  to  be  humble,  wise,  and  good. 
Learn  here  of  life,  life's  ev*ry  sacred  end, 
Hence  form  ihe  father,  husband,  judge,  and  friend : 
Here  wealth  and  greatness  found  no  partial  grace. 
The  poor  look'd  fearless  in  the  oppressor's  face ; 
One  plain  good  meaning  through  his  judgment  ran, 
And  if  he  erred,  abs !  he  erred  as  man. 
If,  then,  unconscious  of  so  fair  a  fame, 
Thou  read'st  without  a  wish  to  be  the  same ; 
Though  proud  of  titles,  or  of  boundless  store, 
By  blood  ignoble,  and  by  wealth  made  poor, 
Yet  read :  some  yice,  perhaps,  thou  may'st  resign, 
Be  even  that  momentum  virtue  thine ; 
Heav'n  in  thy  breast  here  works  its  fint  essay, 
Think  on  this  man,  and  pass  unblamed  one  day.' 

•—Poems^  p.  99. 
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A  POINT  IN  THE  LAW  OF  MASTER  AND  SERVANT. 

In  a  recent  number  we  treated  of  a  point  ander  the  statute  of  ani- 
formity  of  weights  and  measures,  whereon  a  difference  of  opinion 
and  practice  unfortunately  existed  in  different  Sheriff  Courts.  We 
shall  now  allude  to  another  subject  of  discord  in  the  law  of  master 
and  servant,  which  is  one  of  every-day  occurrence,  and  where 
such  diversity  of  judgment,  of  course,  must  be  productive  of  very 
serious  evils. 

A  servant  sues  his  master  for  wages  and  board  wages  (more  pro- 
perly board),  because  of  unjustifiable  dismissal  between  terms.^  The 
dismissal  being  admitted  or  proved,  and  not  being  justified,  the 
next  question  is,  the  amount  of  reparation  to  be  awarded  the  ser- 
vant. In  some  Sheriff  Courts  the  rule  is  to  give  the  wages  for  the 
period  earned,  with  such  addition,  in  name  of  damages,  as  may  be 
ascertained  to  be  fairly  due  to  the  servant  as  loss  sustained  by 
reason  of  the  master's  breach  of  engagement.  In  calculating  this 
amount  in  some  courts,  the  servant  is  required  to  state  his  earnings 
since  the  time  of  his  dismissal,  up  to  the  time  of  judgment  being 
given ;  and  for  the  future  a  sum  is  given  likely  to  meet  the  loss  pro- 
spectively to  be  sustained.  In  other  counties  the  rule  is  to  award 
the  full  amount  of  wages  and  board  for  the  w^hole  period  of  the 
engagement.  It  does  not  matter,  in  this  view,  how  early  or  how 
late  in  the  term  the  dismissal  has  occurred — how  much  has  been 
actually  earned  in  the  defender's  service,  or  how  much  the  servant 
has  earned  since  he  lefl  that  service;  nor  the  particular  circumstances 
attending  the  dismissal,  whether  it  was  an  aggravated  case,  or  one 
where  there  has  been  a  degree  of  fault  on  both  sides — which  latter  is 
in  general  the  fact.  All  such  inquiry  is  considered  extraneous,  and 
the  master  is  held  liable  for  the  full  equivalent  of  wages,  as  if  the 
whole  service  had  been  given.  The  case  is  viewed  not  as  one  of 
damages  for  breach  of  contract,  but  as  one  for  wages  on  its  fulfil- 
ment. 

The  fallacy  in  this  last  line  of  decision  is  in  viewing  the  case 

rather  as  one  of  punishment  for  delict,  than  of  civil  reparation  for 

mere  breach  of  contract.    No  doubt  the  remuneration  which  the 

servant  would  have  received  had  the  contract  been  permitted  to 

^  A  very  common  defence  in  this  claas  of  cases  is  a  denial  of  the  dlBmiflBa]; 
bat  alternativelj,  that  if  proved,  such  act  was  justified  by  the  conduct  of  the 
seryant.  This  loose  form  of  pleading  is  of  very  doubtful  expediency,  if  at  ail 
relevant. 
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run  its  ooDrse,  aod  the  equivalent  services  given,  is  an  important 
element  in  the  ascertaining  the  amount  of  damages.  Such  forms 
the  maximum  of  the  servant's  loss,  but  it  can  never  be  converted 
into  the  minimwn  of  his  damages.  That  falls  to  be  decided  as  a 
jury  question — What  is  the  actual  loss  and  damage  sustained  by  the 
servant,  by  reason  of  the  breach  of  contract  on  the  part  of  the 
master? 

Lord  Stair  observes:  ^Reparation  is  either  by  restitution  of  the 
same  thing  in  the  same  case  that  it  would  have  been  in.  if  it  had 
remained  with  the  owner;  or  where  that  cannot  be,  by  giving  the  like 
▼alae,  or  ih<U  tohich  ia  nearest,  to  make  up  the  damage;'  and  in  a  note 
to  the  passage  by  Mr  Brodie,  he  observes:  ^  In  a  civil  action,  the 
question  is.  What  is  the  amount  of  the  damage  sustained?' 

In  like  manner,  Mr  Erskine  lays  down  the  law,  that  ^in  all 
obli^tions  concerning  things  lawful,  and  in  themselves  possible, 
the  obligant  who  fails  in  the  performance  of  his  part  must  make  up 
to  the  creditor  the  damage  he  has  suetained  through  the  non-perfor- 
manee.  But  no  damage  which  is  remote  or  indirect  ought  to  enter  into 
the  computation:— B.  3,  T.  2,  s.  86. 

Upon  the  special  question  under  the  contract  between  master  and 
servant,  Mr  Erskine  states  the  law  thus  :  ^  That  if  a  master  dies,  or 
\nthout  good  reason  turns  off  a  servant  who  was  entitled  to  main- 
tenance at  bed  and  board  in  his  family  before  the  term  agreed  on, 
the  servant  has  a  right  to  his  full  wages,  and  also  to  his  mainten- 
ance till  that  term.'— B.  3,  T.  3,  s.  16.  But  Mr  M'Allan,  in  a 
i^ote  to  this  passage,  remarks  :  ^  From  the  wages  due  by  the  master 
00  dismissing  a  servant  without  cause,  a  deduction  must  be  made  of 
onjr  wages  he  may  or  might  have  earned  during  the  remaining  period 
of  hvs  engagement:  The  editor  refers  for  his  authority  to  the  case, 
20  June  1750,  Bacj  Mor.  Die.  13989.  Lord  Ivory  in  like  manner,  in 
bis  edition  of  Erskine,  in  a  note  to  the  same  passage,  observes :  ^  As 
to  the  mode  of  estimating  damages  in  these  cases,  see  the  case  of 
fi<u'  In  that  case,  a  servant  engaged  for  a  year  was  dismissed  at 
the  end  of  the  second  week.  The  Justices  ^  found  it  presumed  that 
the  pursuer  was,  or  might  have  been,  some  way  usefully  employed 
for  the  fifty  weeks  he  was  out  of  service  during  the  time  libelled ; 
and  found  that  he  could  not  be  entitled  to  the  same  wages  during 
that  time  that  he  might  have  been  entitled  to  had  he  been  at  work, 
and  therefore  modified  the  wages  to  the  half.'  The  Lord  Ordinary 
refused  a  bill  of  advocation,  and  the  Court  unanimously  adhered. 
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Lord  Kilkerran^  in  repoxtiDg  the  case,  remarks  that  '  the  servant 
seems  to  have  much  to  say  for  more  than  his  wages,  as  he  must  feed 
himself  fi7Z  he  get  other  employment ;  nor  is  it  clear  that  he  is  bound  to 
seek  other  employment.  BtU  all  eases  of  that  kind  muH  depend  on 
circumstances.^  It  may  be  remarked^  that  in  the  case  of  Bae  the 
servant  was  specially  engaged  for  a  particnlar  department  in  a  glass- 
work,  which  may  have  unfitted  him  for  general  employment  as  a 
common  labourer.  Sheriff  Tait,  in  his  Treatise  on  the  Office  of 
Justice  of  Peace,  observes :  ^  If  the  servant  turned  off  get  into 
another  service  before  he  brings  the  matter  into  a  court  of  law,  the 
sum  awarded  will  be  restricted  to  the  wages  which  he  has  lostj  and 
the  expense  to  which  he  has  been  put  whilst  out.  of  service.  If  the 
action  be  brought  recently  afier  the  servant  is  dismissed,  so  that  it 
cannot  be  determined  whether  he  has  any  reasonable  expectation  of 
getting  into  another  service,  perhaps  the  proper  course  is  to  decern, 
not  for  a  gross  sum,  but  for  a  certain  sum  weekly  or  monthly  alter- 
nately until  the  next  term,  or  u/oiil  the  servant  find  a  service.  If  the 
servant  be  turned  off  on  account  of  the  bankruptcy  of  his  master, 
he  is  no  doubt  entitled  to  damages ;  but  he  cannot  expect  to  be 
allowed  to  remain  idle  during  the  whole  term,  and  thus  be  a  burden 
upon  the  creditors.  The  judge  will  inquire  into  his  probable  gains, 
and  his  reasonable  expectations  of  finding  a  new  employment.'  Mr 
Tait  refers  to  the  case  17  Nov*  1790,  Puncheon  v.  Hay's  Trustees, 
where  an  engineer  in  a  distillery,  engaged  for  seven  years,  and  dis- 
missed on  account  of  the  bankruptcy  of  his  employers  in  the  fourth 
year,  clumed  the  fall  salary  for  the  remaining  years,  ^  but  was  found 
entitled  only  to  his  salary  for  such  time  as  he  remained  unem- 
ployed.' The  learned  author  refers  also  to  the  case  of  Maty  above 
recited,  and  concludes  his  observations  by  the  remark,  *  Upon  the 
whole,  it  appears  that  if  the  master,  without  due  cause,  refuse  to 
allow  his  servant  to  remain  during  the  covenanted  time,  he  will  be 
subjected  in  such  damages  a9  in  the  whole  circumstances  of  the  case 
appear  reasonable  (p.  464). 

Mr  Blair,  in  his  Treatise  on  the  Office  of  Justice  of  the  Peace 
(1834,  p.  300),  adopts  the  opinion  of  Mr  Tait,  observing,  ^f  the 
master  dismiss  the  servant  without  good  cause,  the  latter  will  be 
entitled  to  full  wages  (and  board  when  that  is  due)  till  the  next 
term,  or  till  he  get  a  place.  The  servant,  in  general,  is  held  entitled 
to  wages  for  the  period  during  which  he  was  out  of  work!  Mr 
Baird,  in  his  work  on  Master  and  Servant  (1840,  p.  54),  observes : 
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'  Where  the  dismissal  cannot  be  justified,  and  where  it  cannot  be 
ascertained  whether  the  servant  has  any  reasonable  expectation  of 
getting  another  place,  the  usual  coarse  of  the  Court  is  to  decern  for 
a  specific  sum,  payable  to  the  servant  either  weekly  or  monthly  till 
be  finds  a  situation,  or  failing  that,  till  the  term  of  his  engagement. 
To  give  the  servant  a  decree  for  wages  and  board,  which  enables  him 
instandy  to  recover  payment,  would  give  him  an  advantage ;  for  he 
might  recover  payment  and  thereafter  remove  to  a  distance  and 
obtain  another  situation,  and  thus  gain  double  wages  and  board  for 
the  remaining  part  of  the  term.  If  the  servant,  after  dismissal,  get 
into  another  place  before  bringing  the  matter  into  a  court  of  law, 
the  sum  awarded  will  be  restricted  to  the  wages  which  he  has  losty  and 
the  expense  to  which  he  lias  been  put  while  oui  of  place!  ^  It  is  a 
vulgar  notion  among  servants,  that  it  affects  their  claim  against  the 
master  for  improper  dismissal,  their  accepting  of  any  situation  dur- 
ing the  currency  of  the  contract ;  but  it  does  not.  If  it  can  be 
shown  that  a  servant  could  have  been  usefaUy  employed,  or  was 
offered  employment  but  preferred  idleness,  his  claim  on  that  account 
is  not  so  favourable.' 

Mr  Wm.  Bell,  in  his  Law  Dictionary  (1838),  observes,  *  Where  the 
master  dies,  the  servant  is  entitled  to  wages  and  board  wages  to  the 
next  term.  The  same  happens  where  the  master  turns  off  a  servant 
between  terms.  But  in  these  easesy  as  the  servant  is  at  liberty  to  em- 
ploy his  timcj  some  allowance  ought  to  be  made  according  to  circum- 
fUmcesJ 

In  England,  domestic  servants  being  engaged  by  the  month,  the 
question  is  not  of  any  great  importance,  and  does  not  appear  to  have 
arisen  in  any , of  the  law  courts  there. 

The  principal  authority  for  the  doctrine  of  full  wages  and  board, 
is  that  of  Mr  Fraser,  in  his  valuable  Treatise  on  Domestic  Relations. 
In  the  outset  he  observes  :  ^  The  amount  of  damages  has  generally, 
by  the  later  decisions  of  the  Court,  been  limited  to  the  wages  to  the 
end  of  the  engagement ;  and  in  the  case  of  servants  whom  the 
master  is  bound  to  lodge  and  feed,  to  board  wages  to  that  period 
also.  There  is,  however,  no  ground  for  confining  the  damages 
awarded  to  the  servant  to  wages  or  board  wages,  nor  for  making 
them  up  to  that  sum,  if  a  less  amount  will  afford  sufficient  repara- 
ticn  for  the  loss  sustained.  The  master  will  be  subjected  in  such 
damages  as  from  the  whole  circumstances  of  the  case  appear  reason- 
Me!    The  learned  author  refers  to  Mr  Tait  and  several  unreported 
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cases  in  support  of  this  sound  view  of  the  law.  But  the  case  of 
Longmuivy  16  March  1833,  to  which  he  also  refers,  is  not  an 
authority  in  point,  as  the  action  there  was  for  defamation  and 
wrongous  apprehension,  and  not  for  breach  of  contract. 

Mr  Fraser,  however,  proceeds  to  combat  the  ^practice  some- 
times adopted,  of  taking  off  from  the  servants'  wages  and  board 
wages  to  the  next  term,  any  sum  he  may  obtain  by  getting 
into  other  service.'  He  states  that  one  learned  author  (not  named) 
expressed  surprise  at  the  practice,  ^ut  if  the  ground  of  the  sur- 
prise be  merely  ^  where  a  master  unjustifiably  dismisses  a  servant, 
it  would  evidently  be  giving  a  premium  to  wrong,  to  enable  him 
to  violate  the  contract  without  paying  more  than  the  value  of 
t/ie  actual  service  he  has  received;^  no  such  practice  is  believed  to 
exist.  The  servant  always  has  been  held  entitled  to  more  than 
the  wages  actually  earned,  and  to  the  extent  of  his  actual  loss 
liberally  estimated.  Mr  Fraser  quotes  the  opinion  of  Baron 
Hume,  in  the  case,  13  June  1806,  Stewart  v.  Bichardeon,  He 
unfortunately  omits  to  notice,  that  in  that  case  the  Lord  Ordi- 
nary, whilst  awarding  a  sum  Use  than  what  was  claimed  by  the 
servant,  reserved  to  the  defender,  the  master,  his  ^  action  of  re- 
petition, in  case  he  shall  be  able  to  instruct  that  the  pursuer  is 
actually  in  employment,  and  earning  wages  in  return  for  service.' 
The  Court,  however,  ^remitted  to  the  Lord  Ordinary  to  inquire 
whether  Bichardson  earned  wages  elsewhere  for  the  term  finom 
Martinmas  1805.'  The  quotation  as  given  by  Mr  Fraser  is  from 
the  reporter,  in  answer  to  a  plea  that  the  servant  was  ^  entitled  to 
no  damage  if  the  servant  gets  immediately  into  place  for  the  term, 
where  he  has  equal  wages  and  other  advantages.'  And  the  learned 
author  also  omits  the  conclusion  which  the  Baron  reached  on  the 
opposing  argument,  which  is  in  these  words :  ^  But  still  in  the  main 
the  decree  is  for  a  sum  nomine  damniy  and  not  in  pomam;  and  it 
should  seem  that  it  ought  t/ierefore  to  be  taken  into  consideration  in 
taxing  ity  what  the  servant  has  earned  in  the  way  of  wages  for  the  term 
elsewhereJ  The  reporter  also  notes  the  opinions  expressed  in  an  un- 
reported case  in  1808,  subsequent  to  those  of  Stewart  and  Richard- 
son. Lord  Meadowbank  observed :  ^  I  think  the  interlocutor  right, 
provided  it  is  shown  that  damage  was  truly  suffered.  But  if  a 
servant  get  instantly  into  as  good  a  place,  he  suffers  no  damage, 
and  no  indemnity  can  be  due.'  Loixi  Balrauto:  ^I  agree  with 
Lord  Meadowbank,  that  if  he  got  into  a  place  with  better  wages  by 


A  POINT  IN  THE  LAW  OP  MASTER  AND  SERVANT.  289 

means  of  the  breach  of  bargain^  he  profits  instead  of  losing  in 
that  case.'  Baron  Home  sums  ap  the  whole  matter  in  these  words : 
'  No  decision  was  given,  for  the  point  was  not  fully  before  the  Court. 
One  difficulty  is  to  arrange  this  matter  when  the  decree  comes  to  be 
given  early  in  the  term,  and  while  it  is  uncertain  as  yet  what  the 
servant's  situation  may  come  to  be'  (Hume's  Dec,  p.  391).  On 
the  whole,  therefore,  instead  of  the  Baron  being  an  authority  for  no 
inquiry  and  no  allowance  of  wages  earned  after  dismissal,  he  is  dis- 
tinctly on  the  other  side. 

Mr  Fraser,  after  quoting  part  of  the  passage  from  Hume's 
reports  of  the  case  of  Stewart^  proceeds  to  state,  ^  that  the  decisions 
of  the  Coort  have  been  in  accordance  with  these  opinions.'  The 
learned  author  first  notices  the  cases  of  Bae  and  Stewart  above 
mentioned,  where  the  opposite  opinions  prevailed.  The  next  case 
dted  is  that  of  M'Lean  v.  Kyle,  4  Dec.  1813,  Fac  Coll.  That 
ease  was  of  a  gardener  at  the  yearly  wages  of  L.39  and  advantages, 
bat  no  board,  and  the  question  was  entirely  as  to  warning  being 
necessary,  and  the  amount  of  damage  was  not  raised ;  and  therefore 
the  case  is  one  neither  as  to  the  nature  of  the  service,  nor  is  the  judg- 
ment given  an  authority  on  either  side.  The  report  does  not  state 
that  '  the  servant  was  found  entitled  to  the  fiill  yearns  wages  loith- 
out  deduction^  The  next  case  referred  to  by  Mr  Fraser  is  6  June 
1889,  Muir  v.  M^Kemie.  In  that  case,  the  pursuer  was  a  grieve 
or  farm  overseer ;  and  the  question  raised  was,  whether  on  dismissal 
he  was  entitled  to  wages  for  the  whole  year  or  for  the  half-year. 
The  question  of  deductions  was  not  raised.  The  next  authority 
referred  to  was  a  jury  case,  Anderson  v.  Wiaharty  17  July  1818,  1 
Mnrray,  429.  The  engagement  of  the  servant  was  as  an  overseer,  at 
a  salary  of  L.42  per  annum ;  and  there  was  a  second  issue  sent  to  the 
jury  of  defamation.  The  jury  gave  L.200  of  damages  and  L.95  for 
breach  of  contract.  The  question  of  deductions  was  not,  and  could 
not,  be  raised  under  the  issues.  It  is  important  to  notice,  that  ^  at 
the  trial  one  of  the  witnesses  stated,  that  since  the  defamatory  state- 
ments made  by  the  master,  there  were  probably  several  situations 
to  which  he  could  have  recommended  the  servant,  and  mentioned 
one  which  he  could  have  given  him,  but  did  not  recollect  the  value 
of  it'  This  obviously  tends  to  show  that  it  would  have  been  relevant 
to  prove  that  the  servant  could  have  got  another  situation  had  the 
master^sevil  speaking  not  prevented  this.  The  next  case  referred  to 
is  27  June  1827,  Morrison  v.  Allardycey  2  Shaw,  434.    This  was 
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the  case  of  a  cook-maid  dismissed  on  the  veiy  term-day.  The  issne 
was,  whether  warning  was  necessary  according  to  local  usage,  and 
the  question  of  deduction  was  not  raised.  The  same  remark  appli^ 
to  the  prior  case  of  a  cook  reported  by  Hume,  384,  3  June  1801, 
(yunn  V.  Ramsay;  as  also  to  that  of  Thomson  v.  Douglas^  1807, 
Hame  392,  which  was  the  case  of  a  gardener.  The  case  of 
Bachsllor  v.  M^Gilvray^  4  March  1831,  was  that  of  a  salesman  to 
a  Mercantile  Society ;  and  there  also  no  question  of  deduction  was 
raised. 

In  all  the  cases  referred  to  by  Mr  Eraser,  it  will  be  thus  noticed 
that  in  no  one  was  the  question  of  deduction  raised,  except  in  those 
of  Rae  and  Richardson^  where  the  deduction  was  sustained.  In  all 
the  subsequent  cases,  with  two  exceptions,  the  pursuer  was  in  a 
situation  higher  than  a  domestic  servant.  In  this  class  of  cases 
employment  is  at  no  time  of  easy  obtainment,  and  next  to  impos- 
sible when  there  has  been  dismissal  between  tehns.  In  ordinaiy 
domestic  service  there  is  little  difficulty  at  any  time  of  obtaining 
service  when  sought  for. 

All  authorities,  including  Mr  Fraser,  on  the  authority  of  the  case 
o(  Puncheonj  agree  that  in  the  case  of  the  dismissal  of  the  servant  in 
consequence  of  the  death  or  insolvency  of  the  master,  the  former 
is  only  entitled  to  a  reasonable  portion  of  his  wages  for  such  time  as 
may  enable  him  to  find  other  employment.  There  is  no  very  sub- 
stantial distinction  between  that  class  of  cases  and  those  where  the 
servant  has  been  dismissed  between  terms,  on  grounds  which  the 
master  may  not  be  able  to  satisfy  a  judge  was  altogether  sufficient 
to  justify  the  dismissal. 

If  the  principle  be  sound,  that  dismissal  by  a  master  without 
good  cause  must  necessarily,  and  in  all  cases,  impose  on  him  the 
payment  of  wages  and  board  to  his  dismissed  servant  for  the  full 
period  of  the  engagement,  without  the  equivalent  rendering  of  any 
service,  then  it  ought  to  be  carried  out  to  its  fullest  extent  If 
good  under  one  contract  of  service,  it  must  be  equally  so  in  all, 
though  with  the  same  servant.  It  follows  that  a  fortunate  servant, 
by  his  latent  talent,  may  qualify  himself  for  unjustifiable  dismissal 
several  times  within  the  same  term,  and  the  earlier  in  its  currency 
the  more  lucrative.  Thus,  for  the  greater  part  of  a  year  he  may 
be  acting  *  the  gentleman  at  large,'  drawing  wages  and  board,  at 
one  and  the  same  time,  from  several  of  his  late  less  fortunate  mas- 
ters.    The  knowledge  of  the  existence  of  such  a  golden  rule  for 
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rewarding  discarded  servants  most  have  a  very  exciting  though  not 
a  very  beneBcial  effect  on  the  mind  of  the  servile  classes. 

The  principle  of  estimating  actaal  loss  and  damage  not  accord** 
ing  to  fact,  but  on  theory,  has  fortunately  foand  place  as  yet  in  no 
other  contract.  Where  there  is  a  breach  by  the  seller  in  a  contract 
of  sale,  the  buyer's  award  of  damage  sustained  has  nothing  to  do 
with  the  cifmu/o  price  stipulated  to  be  paid ;  but  he  is  bound  to  go 
to  the  market  and  supply  himself  with  the  same  quantity  and  quality 
of  the  article,  and  the  difference  of  the  price  is  the  criterion  of  his 
damage.  In  a  falling  market  he  would  have  no  claim,  because  he 
had  suffered  no  loss,  but  obtained  a  benefit.  So,  too,  in  the  con* 
tract  of  lease,  a  violation  on  either  side  is  not  blindly  estimated  by 
:he  amount  of  rent ;  bdt  the  difference  between  what  rent  the  land- 
lord obtains  for  the  subjects,  and  what  was  stipulated  to  be  paid 
him,  is  the  true  measure  of  the  landlord's  claim,  and  the  actual  loss 
sustained  by  the  tenant  where  the  breach  is  on  the  side  of  the  pro- 
prietor. 

There  appears  no  peculiarity  in  the  contract  of  service  to  confer 
on  one  of  the  contracting  parties  a  greater  privilege  than  on  parties 
to  other  contracts  of  location,  or  on  the  master,  the  other  party  to 
tlie  same  contract.  If  the  servant  deliberately  deserts,  he  justly 
forfeits  his  wages  actually  earned.  If  he  leaves  under  some  mutual 
quarrel,  there  may  even  be  room  to  award  him  all  or  part  of  the 
wages  earned.  See  case  22  Jany.  1861,  Gibson  v.  M^NaughUm. 
Bat  it  would  be  a  strange  principle  which  would  declare  against 
the  servant  full  forfeiture  of  the  wages  actually  earned,  and  liability 
to  the  master  for  a  sum  equivalent  to  the  remainder  of  the  wages 
for  the  year,  though  it  may  be  proved  that  the  master  had  imme- 
diately supplied  himself  with  a  better  servant,  and  at  a  less  wage, 
and  therefore  really  sustained  no  actual  loss,  but  obtained  a  benefit. 
L^I  and  logical  analogy  leads  to  the  result,  that  where  the  servant 
deserts,  the  measure  of  the  master^s  damages  is  neither  more  nor 
less  than  the  wages  and  board  of  the  servant,  put  in  the  place  of  the 
deserter.  If  the  master  in  default  has  to  pay  wages  and  board  with- 
'iQt  getting  any  equivalent,  then,  on  the  same  principle,  when  it  is 
the  servant  who  is  in  fault,  the  master  should  obtain  service  without 
the  return  of  wages  and  board.  Thus  blindly  to  lay  down  a  rule 
that  the  wages  on  either  side  must  be  the  measure  of  damage,  and 
neither  more  nor  less,  is  to  introduce  the  Procrustean  conch,  anil 
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Stretch  or  strain  everj  case  to  its  exact  dimensions.  It  is  humblj^ 
thought  that  the  older  rule  of  judging  eveiy  case  of  breach  of  the 
contract  of  service  according  to  its  own  circumstances,  and  award- 
ing damages  equivalent  to  the  loss  actually  sustained  by  the  party 
seeking  reparation,  is  that  which  is  more  consonant  with  sound  sense 
and  mutual  justice. 

We  feel  much  confidence,  that  on  a  review  of  the  authorities,  and 
none  more  weighty  than  that  of  Baron  Hume,  when  his  opinion  is 
taken  as  a  whole,  the  decisions  in  Rcte  and  Richardson  ought  to  mle 
all  cases  under  the  contract  of  master  and  servant,  especially  in 
the  class  of  domestic  servants.  We  disclaim  all  allusion  to  the 
practice  in  the  King's  Bench  of  Macedon,  when  we  say  we  are 
({uite  willing  to  abide  an  appeal  on  the  point  from  Mr  Fraser  as 
the  learned  author,  to  Mr  Fraser  as  the  distinguished  local  judge. 


CASE  LAW  OF  THE  SESSION. 

In  pursuance  of  the  plan  commenced  at  the  end  of  last  summer 
session,  we  proceed  to  lay  before  our  readers  our  sessional  retrospect 
of  case  law,  in  which,  without  any  attempt  at  systematic  arrange- 
ment, we  shall  group  together  those  cases  which  illustrate  each  other, 
or  which  belong  to  the  same  leading  category  of  rights. 

I.  Husband  and  Wife. — The  case  of  ^ruickshank  or  Tumbull, 
14  Jan.  1864,  settles  a  question  of  considerable  importance  in 
the  construction  of  the  'Conjugal  Rights  Act.  By  the  1st  section  of 
tlie  Act,  a  wife  '  deserted  by  her  husband '  is  entitled  to  apply  to 
the  Court  by  petition  (which  comes  before  the  junior  Lord  Ordi- 
nary in  the  first  ii>stance),  ^  for  an  order  to  protect  property  which 
she  has  acquired,  or  may  acquire,  by  her  own  industry  after  such 
desertion,  and  property  which  she  has  succeeded  to,  or  may  succeed 
to,  or  acquire  right  to,  after  such  desertion,  against  her  husband,  or 
liis  creditors,  or  any  person  claiming  in  and  through  his  right'  It 
is  then  enacted  that,  after  the  usual  intimation,  the  Lord  Ordinary 
shall  require  evidence  of  the  desertion ;  and  on  being  satisfied  thereof, 
and  that  the  same  was  without  reasonable  cause,  shall  pronounce  an 
interlocutor,  giving  to  the  wife  protection  of  her  property  as  afoi-e- 
said  against  the  husband,  and  all  creditors  or  persons  claiming 
under  or  through  him.  The  question  was,  whether  the  Mesertion' 
mentioned  in  the  statute  must  be  of  the  same  kind  that  would  en- 
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title  the  petitioner  to  a  divorce.  The  First  Division,  overralinfc 
Lord  Ormidale's  judgment,  held  that  the  word  mast  be  construed 
in  its  ordinary  acceptation ;  and  in  the  particular  case,  where  the 
husband  had  gone  off  to  America  without  giving  his  wife  notice, 
though  they  had  since  corresponded,  held  that  desertion  was  suffi- 
ciently established.  They  further  held,  that  the  going  abroad  to 
avoid  the  diligence  of  creditors  was  not  a  reasonable  cause  of  de- 
sertion. It  is  satisfactory  to  know  that  the  Court  has  been  able  to 
construe  this  humane  provision  in  a  manner  which  is  evidently 
consistent  with  the  intention  of  the  Legislature.  Had  the  remedy 
been  restricted  to  cases  of  ^  wilful  and  malicious'  desertion  under 
the  statute  of  1573,  we  should  have  had  a  litigation  to  determine 
what  was  the  intention  of  the  husband  in  going  abroad  in  every 
case,  the  expense  of  which  would  have  been  greater  than  the  wortii 
of  the  application^ 

The  House  of  Lords,  as  might  have  been  expected,  have  reversed 
the  judgment  of  the  Second  Division  of  the  Court  sustaining  the 
jorisdiction  in  the  divorce  case,  PiU  v.  Pitt,    It  is  envious  to  observe 
how  the  course  of  decisions  has  fluctuated  on  this  apparently  simple 
({oestion.      The  old  Commissary  Court  had  no  scruples  on  this 
subject  of  jarisdiction  ;    they  unhesitatingly  granted  decrees  of 
divorce  at  the  suit  of  either  party,  if  only  the  defender  had  been 
resident  within  the  territory  for  forty  days*     The  House  of  Lords, 
in  the  celebrated  case  of  Warrender^  not  only  sanctioned  this  ground 
of  jarisdiction,  but  by  the  aid  of  the  principle  of  derivative  domicile, 
extended  it  so  that  the  husband,  if  pursuer,  was  entitled  to  found 
upon  his  own  temporary  residence  to  the  efFeet  of  establishing  juris- 
diction in  a  suit  against  his  wife.    Such  at  least  was  the  express 
dictum  of  Lord  Brougham,  though,  as  Sir  George  Warrender  was 
reallv  domiciled  in  Scotland,  the  observation  was  not  necessary  for 
the  decision  of  the  case.      In  Ringer  v.  Ringer  or  ChurcMU^  a 
majority  of  the  whole  judges  of  the  Court  of  Session  refused  to 
adopt  Lord  Brougham's  view ;  and  it  was  then  ruled  that  the  hus- 
band's residence  for  forty  days  would  not  give  jurisdiction  in  an 
action  at  his  instance  against  the  wife.     From  that  time  the  forty 
days^  jurisdiction  fell  into  disfavour,  though,  we  believe,  it  was  acted 
upon  in  many  unreported  cases.     In  the  case  of  Jack  v.  Jaek^ 
decided  by  the  Second  Division  after  consulting  the  whole  Court, 
domtet/^,  as  distinguished  from  temporary  residence,  was  held  by 
the  majority  of  the  judges  to  be  the  proper  ground  of  consistorial 
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jurisdiction  ;  but  in  PUfs  case  the  old  notion  of  a  '  forensic  domi- 
cile' was  revived  in  a  somewhat  modified  form.  When  the  cafre 
went  to  the  House  of  Lords,  counsel  declined  to  support  the  judg- 
ment, as  founded  on  ^  forensic  domicile/  but  maintained  that  Colonel 
Pitt  had  established  a  real  domicile  in  Scotland.  Both  views  were 
unhesitatingly  repelled  by  the  House  of  Lords.  As  this  question 
has  already  assumed  something  of  a  controversial  aspect,  as  between 
the  jurists  of  England  and  Scotland,  we  venture  to  add  the  expres- 
sion of  a  hope  that  the  principle  now  established  (and  which  we 
believe  to  be  reasonable  in  itself)  will  be  carried  out  with  reference 
to  the  decrees  of  the  English  Divorce  Court.  Any  other  course 
would  be  detrimental  to  the  law,  and  disparaging  to  the  more  ancient 
jurisdiction  of  the  Court  of  Session* 

IL  Contract — ( 1 .)  Master  and  Apprentice. — The  case  of  iyfe  v. 
Seruicej  12  Nov.  1868,  if  it  has  not  established  any  new  doctrine, 
has  at  least  proved  that  a  duty,  which  is  commonly  supposed  to  be 
only  binding  in  faro  conscientiofy  may  be  enforced  by  action.  In 
this  case,  the  Court,  on  an  advocation  from  the  Sheriff  Court  of 
l^enfrewshire,  held  it  to  be  proved  that  the  respondent,  a  baker,  had 
failed  to  give  the  pursuer,  his  apprentice,  proper  instructions  in  his 
trade ;  that  it  was  not  enough  that  an  apprentice  should  be  allowed 
to  see  the  work  going  on,  but  that  ke  must  be  taught  to  do  it ;  and 
that  it  was  not  a  sufficient  excuse  for  the  master  to  say  that  the 
apprentice  was  stupid  and  inattentive.  In  accordance  with  these 
views,  the  Court  awarded  L.15  of  damages  against  the  master,— a 
sum  which  seems  very  moderate  when  compared  with  the  injury 
which  must  be  presumed  to  have  been  sustained  in  the  circum- 
stances. 

(2.)  Loan  ofMoney.~Jn  the  case  o{  M*'Keen  v.  Kewais  Trusteef, 
the  Court  negatived  an  action  founded  on  the  plea  that  a  general 
acknowledgment  of  the  receipt  of  money  imported  that  the  money 
was  received  as  a  loan,  under  an  obligation  to  repay  it  with  interest 
The  decision  was  rested  partly  on  the  ground  that  the  pursuer  had 
failed  to  produce  the  letter  by  which,  as  he  alleged,  a  loan  was 
requested,  and  that  the  defenders,  the  trustees  of  the  all^;ed 
borrower,  were  entitled  to  obtain  from  the  pursuer  all  the  evidence 
which  was  or  ought  to  have  been  in  his  possession  with  regard  to 
the  contract.  The  decision  might  with  propriety  have  been  rested 
on  broader  grounds.     We  see  no  reason  why  au  acknowledgment 
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of  the  receipt  of  money  should  be  referred  to  the  contract  of  loan 
rather  than  to  any  other  contract.  A  party  claiming  the  repayment 
of  money  for  which  a  receipt  has  been  obtained,  ought  to  be  bound 
to  adduce  evidence  to  support  the  contract  for  repayment.  It  is 
otherwise  where  property  or  documents  of  debt  have  been  trans* 
ferred  without  the  intervention  of  writing.  There  the  presumption 
has  very  property  been  held  to  be  against  donation. 

(3.)  Way  leave. — The  case  of  Addie  v.  Henderson  and  Dimmack  is 
only  interesting  as  an  example  of  a  class  of  questions  which  are 
becoming  rare  in  the  practice  of  the  Court  of  Session ;  we  refer  to 
questions  on  the  construction  of  contracts.  In  this  case,  the  Court 
held  that  in  a  feu*contract  for  mineral  property,  Tvith  the  joint  use 
of  a  railway,  a  stipulation  to  the  effect,  that  if  any  other  parties 
shoald  '  use  the  said  railway,  the  said  second  parties  (the  vassals) 
and  their  foresaids  shall  be  paid  by  such  other  parties  a  fair  prO'* 
portion  of  the  expense  of  maintaining  the  said  railway,'  meant  that 
the  superior  reserved  to  himself  the  right  to  confer  the  privilege  of 
using  the  railway  upon  other  parties,  upon  the  condition  mentioned 
in  the  contract.. 

(4.)  Partner^htp. — It  is  ve»y  clear,  in  point  of  principle,  that  a 
party  who  sell»  or  transfers  his  business  to  another,  cannot  get  rid 
of  the  obligaticms  he  has  already  contracted  by  mei*ely  advertising 
that  the  new  fipn  will  receive  the  debts  and  discharge  the  obligations 
of  the  late  concern.  But  in  the  case  of  PoUoek  Sf  Co.  v.  Murra}^ 
6  Nov.  1863,  it  was  maintained  that  such  obligations  were  extin- 
l^i&hed  by  novation,  where  the  creditor,  acting  upon  the  advertise- 
roent,  applied  to  the  new  firm  fov  payment^  but  failed  to  obtain  it  in 
coBse^uence  of  its  becoming  bankrupt.  The  Court  very  properly 
lulled  this  plea,  holding  that,  as  regards  creditors  of  the  late  firm, 
the  advertisement  merely  constituted  the  new  firm  their  mandatories 
for  the  payment  of  their  debtSb 

III.  Injurt. — Under  this  head  we  may  notice  first,  a  curious 
<38e  of  breach  of  promise ;  and  secondly,  some  decisions  bearing  upon 
the  qua$tio  vexata  of  the  responsibility  of  masters  for  injuries  to 
workmen  in  their  own  employment. 

(1*)  ii.  V.  A,  March  9,  1864.  Breach  of  promise  of  marriage 
was  alleged  in  respect  of  a  letter  in  which  the  defender,  with  many 
wpiesrions  of  contrition,  avowed  that  he  no  Iimger  loved  the  pnr- 
«»er,  adding:—*  If  with  this  knowledge  you  would  still  prefer  tliat 
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our  engagement  should  not  be  broken  off,  I  promise  that  I  would 
enter  upon  the  new  state  with  the  firm  intention  of  doing  my  best, 
in  the  absence  of  love^  to  make  your  life  comfortable  and  happy/ 
The  Court  granted  an  issue  of  damages,  holding  that  love  was  part 
of  the  contract,  and  that  tlie  offer  contained  in  the  passage  quoted 
was  not  one  which  the  pursuer  could  honourably  accept. 

(2.)  From  broken  hearts  to  broken  bones  is  a  violent  transition^ 
rendered  necessary  by  the  desultory  character  of  our  comment<. 
The  liability  of  masters  for  injury  to  workmen  in  their  employment 
was  the  subject  of  consideration  in  no  less  than  three  cases  whicli 
came  before  the  Inner  House  in  the  last  session.  In  Devine  v. 
RoherUon  ^  Co.j  6  Nov.  1863,  the  claim  was  for  damages  for  injury 
sustained  by  a  blow  from  the  carriage  of  a  '  self-actor,'  which  began 
to  move  in  some  unexplained  way.  The  pursuer  failed  to  prove 
that  the  machinery  was  defective,  or  that  the  man  by  whose  orders 
she  was  cleaning  the  machinery  was  foreman  or  other  than  a 
coUaborateur ;  and  the  Court  accordingly  reversed  the  judgment 
of  Sheriff  Alison,  who  had  found  the  defenders  liable  in  fifteen 
guineas  of  damages.  The  question  of  masters'  liability  for  the  fault  of 
their  managers  was  more  directly  raised  in  the  cases  of  Morion  v. 
The  Edinburgh  and  Glasgow  Bailway  Company^  3  Feb.  1864,  and 
Morris  v.  PhiUips  and  Roxburgh  v.  Wright^  heard  together  and 
decided  26  Feb.  1864*  In  the  first-mentioned  case,  which  was  an 
action  at  the  instance  of  the  widow  and  children  of  an  engine- 
driver  in  the  employment  of  the  defenders,  who  was  killed  at  the 
Winchburgh  aeeident,  the  ground  of  action  was  negligence  in  the 
general  management  of  the  company.  li  was  contended  by  the 
defenders,  that  all  the  parties  in  theip  employment,  from  the 
manager  downwards,  were  to  be  regarded  as  coUaborateurs ;  and 
that  a  master,  not  being  liable  for  injuries  caused  by  one  employee 
to  another,  no  issue  should  be  allowed.  The  First  Division  unani- 
mously repelled  this  plea,  and  allowed  an  issue  on  the  ground  that 
the  negligence  alleged  was  in  th«  general  management. 

This  decision  is  apparently  at  variance  with  the  decision  pro- 
nounced by  the  Second  Division  in  the  other  cases  to  which  we 
have  referred,  where  it  was  held  that  an  underground  manager  of  a 
coal-pit  was  to  be  regarded  as  a  coUaborateur  with  the  miners  who 
were  under  his  orders ;  insomuch  that,  although  be  was  personally 
liable  in  damages  for  gross  negligence,  no  liability  attached  to  the 
lessees  of  the  pit.   We  trust  that  the  Court  of  Appeal  will  not  sanction 
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«nch  an  extension  of  the  doctrine,  as  the  result  of  its  recognition 
would  be  to  give  complete  indemnity  to  companies  carrying  on 
hazardons  operations  through  the  agency  of  a  manager.  That 
actions  of  damages  of  this  class  are  frequently  taken  up  for  the  sake 
of  getting  expenses,  may  be  conceded ;  but  this  ought  not  to  blind 
us  to  the  just  claims  of  working  people,  who  are  called  upon  to  risk 
their  lives  at  the  bidding  of  an  irresponsible  agent  under  the  pain 
of  loss  of  employment,  and  whose  only  protection  is  the  liability  to 
which  the  master  has  been  supposed  to  be  subject  for  the  conse- 
quences of  orders  given  by  persons  holding  his  authority. 

IV.  Property. — First  among  decisions  relating  to  real  rights, 
we  may  class  the  case  of  Muirhead  v.  Tlie  Glasgow  Highland  So- 
deiy,  15  Jan.  1864,  in  which  the  First  Division  refused  to  ordain 
a  proprietor  to  take  down  a  building,  on  the  ground  of  its  alleged 
interference  with  the  servitude  rights  of  an  adjoining  proprietor,  who 
had  notice  of  the  intention  to  build.  *  If,'  said  Lord  Deas,  '  in  the 
first  place,  one  proprietor  stands  by  and  sees  another  performing, 
at  great  expense,  operations  at  variance  with  a  servitude  right,  and 
says  nothing,  that  silence  amounts  to  acquiescence,  which  bars  him 
from  afterwards  pleading  his  servitude.  Secondly,  there  is  a  sufficient 
answer  to  the  action  in  the  warrant  of  the  Dean  of  Guild,  under 
which  the  buildings  on  the  defender's  property  were  erected.  .  .  . 
One  of  the  objects  of  the  application  to  the  Dean  of  Guild  was  to 
afford  the  Union  Bank  the  opportunity  of  opposing  a  warrant  for 
the  proposed  erections  being  granted ;  and  if  the  Bank  did  not 
oppose  the  warrant,  but  allowed  the  buildings  to  go  on,  they  could 
not  interfere  now.' 

We  cannot  help  thinking  that  the  same  equitable  exception  might 
have  been  allowed  in  the  case  of  Niabet  v.  Cairns  and  Howdenj  11 
March  1864,  where  the  Second  Division  reduced  a  sale  of  property 
by  an  heritable  creditor,  on  the  ground  of  his  omission  to  advertise 
during  one  of  the  weeks  during  which  advertisement  was  required 
by  the  terms  of  the  power  of  sale.  The  sale  took  place  eighteen  years 
hefore  the  decision;  and  it  does  not  seem  altogether  reconcilable  with 
equity,  that  a  proprietor  should  be  allowed  to  lie  by  for  so  lengthened 
a  period,  and  afterwards  to  challenge  a  sale  which  was  rendered 
necessary  by  his  inability  to  meet  his  engagements. 

In  connection  with  the  subject  of  property,  we  may  notice  tho 
^Victoria'  lozenge  case,  Wotherspoon  v.  Gray^  12  Dec.  1863,  where 
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it  was  held  that  a  manufacturer  has  no  property  in  a  fancy  name 
given  to  an  article  of  commerce^  unless  the  article  itself  is  u 
novelty.     ^Victoria,'  as  an  adjective,  it  seems,  is  public  property! 

*  V.  Superior  and  VA8&AL.T-The  case  of  HulUm  v.  Mae/arlmej 
10  Nov.  1863,  is  a  strong  illustration  of  the  rule  that  a  supe- 
rior is  entitled  to  reinsert  a  clause,  reserving  his  own  rights  in 
the  estate,  which  had  been  dropped  out  of  a  progress.  Here  the 
clause  was  a  reservation  of  mines  and  minerals,  and  the  clause  had 
been  omitted  for  more  than  forty  years.  We  presume  that  pos- 
session had  not  been  had  by  the  vassal  of  the  mineral  property, 
otherwise  prescription  must  be  aUowed  to  have  run  in  favour  of  the 
vassal,  by  possession  on  his  charter. 

Clauses  of  relief  from  public  burdens  seem  to  have  given  occa- 
sion to  a  good  deal  of  litigation  in  recent  years.  Two  of  these 
were  decided  last  winter.  In  Haps  v.  HopCj  26  Feb.  1864,  it  was 
held  that  a  clause  of  relief  contained  in  an  original  charter,  but 
which  had  never  entered  the  record,  must  be  inserted  for  the  future. 
In  Paterson's  Trs.  v.  Hunter,  10  Dec.  1864,  the  more  difficult 
question  was  propounded,  whether  the  superior  was  liable  under 
such  a  clause  to  any  greater  extent  than  the  amount  of  the  feu-duty. 
The  First  Division  were  at  one  in  the  opinion  that  the  obligation 
could  not  be  limited  to  an  aliquot  part  of  the  whole  public  burdens, 
in  the  ratio  of  the  value  of  the  lauds  to  that  of  the  feu-duty ;  bnt 
reserved  their  opinion  as  to  whether  the  superior  was  liable  in  excess 
of  the  feu-duty.  Lord  Deas  intimated  an  opinion  in  favour  of  the 
superior  on  the  latter  point,  in  which  we  are  disposed  to  concur. 

YI.  It  is  now  settled  that  the  omission  of  the  designation  of  the 
name  of  the  writer  of  a  deed  constitutes  a  nullity,  and  cannot  be 
supplied  by  a  condescendence.  Surely  it  is  high  time  that  some- 
thing should  be  done  to  mitigate  the  rigour  of  the  much  over-lauded 
Acts  by  which  the  validity  of  conveyances  is  made  to  depend  upon 
compliance  with  formalities  which  afford  no  security  against  fraud, 
and  the  omission  of  which  is  due  to  no  fault  on  the  part  of  the 
r'ecipient  {Cullender  v.  Buruj  17  Dec.  1863). 

VII.  Trusts  and  Succession. — Under  this  rather  general  cate- 
gory we  propose  to  class  four  cases  belonging  to  different  branches 
of  the  subject.     (1.)  The  first  of  these  is  a  case  on  the  construction 
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of  a  power  now  of  very  frequent  occnrrence  in  trust  settlements, 
u^  a  power  to  advance  part  of  the  capital  to  a  liferenter.  In  the 
case  in  question,  Hambleton  v.  HambleUm's  Trs.j  25  Nov.  1863  (a 
First  Division  case),  it  was  very  properly  held  that  such  a  power  was 
entirely  discretionary,  and  that  the  Court  could  not  compel  the 
rnistees  to  exercise  it.  As  in  that  case  the  fee  was  carried  over  by 
the  destination  to  charitable  uses,  the  decision  must  be  admitted  to 
be  a  hard  one.  Conveyancers  should  take  care  not  to  insert 
clauses  giving  the  actual  disposal  of  property  to  trustees  as  matter 
of  style.  Of  course,  if  the  truster  wishes  his  trustees  to  have  a 
power  of  disposal  of  his  estate,  he  is  entitled  to  give  it ;  but  the 
expediency  of  granting  such  powers  to  persons  not  beneficially  in- 
terested is  more  than  doubtful. 

(2.)  The  never-ending  puzzle  of  the  vesting  of  beneficial  interests 
received  some  further  illustration  in  Donaldson* s  Trs.  v.  MacdougaUj 
a  case  which  has  already  figured  too  well  in  the  Reports  of  the  House 
of  Lords.  The  final  decision  (15  Jan.  1864)  is  so  lengthy  and  so 
much  involved  as  to  be  unsuitable  for  insertion  here ;  but  the  case, 
which  has  now  become  the  leading  one  in  this  branch  of  the  law,  de- 
serves to  be  studied  in  all  its  stages. 

(3.)  In  WTjarty  yr.M'Larty^  the  Second  Division  decided  that,  in 
case  of  deficiency,  legacies  of  fixed  amount  must  be  paid  in  full 
before  the  residuary  legatee  could  touch  the  estate,  however  clearly 
it  might  appear  that  the  testator  meant  to  leave  the  bulk  of  his 
fortune  to  the  residuary  legatee. 

(4.)  The  decision  of  the  majority  of  the  whole  Court  in  the  Liquid 
(/atofs  of  the  Western  Bank  v.  Buchanan^  26  Feb.  1864,  is,  in  our 
Gamble  opinion,  unsound.  That  trustees  may  contract  with  the 
parties  wiUi  whom  they  enter  into  partnership  as  bankers,  to  be  re- 
lieved of  personal  liability,  is  as  plain  as  that  they  may  enter  into 
any  other  contract  within  their  powers.  But  to  say  that  the  mere 
description  of  them  in  their  character  as  trustees  amounts  to  such  a 
contract,  is  just  begging  the  question.  The  description  in  itself 
does  not  import  anything  of  the  kind;  and  to  give  that  meaning  to 
it,  is  just  a  roundabout  way  of  giving  the  trustees  indemnity  ex  lege^ 
when  no  special  contract  has  been  made.  The  result  of  this  decision 
vould  be,  that  a  special  contract  would  require  to  be  made,  to  render 
trustees  liable  in  the  same  degree  as  other  shareholders.    The 

decision,  which  was  opposed  by  tlie  Lord  Justice-Clerk  in  an  able 
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opinion,  and  by  several  of  the  other  judges,  is  already  reversed  by 
the  verdict  of  professional  opinion,  and  in  all  probability  will  be  so 
in  the  Honse  of  Lords. 

VIII.  Poor  Law.— Buie  v.  Steveuy  5  Dec.  1863.  In  this  case 
the  Court  very  reasonably  refused  action  to  a  parochial  board 
against  a  defender  for  the  aliment  of  his  grandmother,  he  having 
previously  offered  to  relieve  them  by  entertaining  her  at  his  house. 
Their  Lordships  waived  consideration  of  the  question,  whether  the 
grandmother  might  have  had  a  claim  for  separate  maintenance  in 
an  action  at  her  own  instance.  But  they  were  clearly  of  opinion 
that  a  parochial  board  had  no  title  to  try  such  a  question,  in  conse- 
quence of  having  given  aliment  to  the  pauper, — their  statutory  duties 
being  confined  to  the  affording  of  ^  needful  sustentation,'  and  which 
was  not  descriptive  of  the  relief  given  in  this  case,  in  opposition  to 
the  wishes  of  the  party  who  was  bound  and  was  willing  to  furnish 
aliment. — Isdale  v.  Jacky  31  March  1864.  In  this  case  the  whole 
Court,  by  a  majority  of  one,  decided  that  a  parochial  board  is  not 
entitled  to  give  relief  to  the  able-bodied.  (See  the  report  in  our 
present  impression.) 

IX.  Statute. — Under  this  head  we  had  noted  the  case  of 
Young  v.  Lang^  18  Peb.  1863,  a  case  under  the  local  Smoke 
Prevention  Act,  7  &  8  Geo.  IV.,  c.  43 ;  but  apparently  there  is 
^  nothing  in  it.'  Ex  fumo  dare  lucem  doesn't  apply-  The  respon- 
dent, however,  was  ordained  to  have  his  furnaces  altered  so  as  to  be 
in  conformity  with  the  most  approved  model  of  construction. 

X.  Actions  and  Diligence. — This  article  has  already  extended 
beyond  our  usual  limits,  and  we  do  not  think  that  cases  under  this 
department  of  our  classification  are  sufficiently  interesting  to  detain 
us  further.  We  may  note,  however,  two  cases  in  which  the  Court 
had  to  consider  the  equitable  defence  of  retention.  In  Blaikie's  Tr. 
V.  T/ie  Scottish  Widotos'  Fund  Assurance  Sodeiy^  4  Feb.  1864,  a 
majority  of  the  whole  judges  qualified  to  vote  held  that  an  assurance 
society  is  entitled,  in  competition  with  the  trustee  for  the  creditors 
of  the  assured,  to  retain  policies  of  assurance  effected  with  them  in 
security  of  money  advanced,  and  that  although  the  condition  on 
which  the  sum  assured  was  payable  had  not  yet  emerged.  The 
other  case,  Ferguson^  liussel,  Sf  Co.  v.  The  Scottish  Central  Railmy 
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Co^  27  Feb.  1864,  related  to  the  lien  claimed  by  railway  com- 
panies for  arrears  of  carriage  over  goods  sent  to  them  for  carriage. 
The  decision  of  the  First  Division  of  the  Court  was^  that  there  was  no 
such  Ken, — a  resnlt  which  we  consider  satisfactory  both  on  legal  and 
economical  grounds.  An  opposite  decision  would  have  led  to  much 
confusion,  and  would  probably  have  called  for  legislative  amendment. 


It^fo  §ooks. 


A  Treatise  on  tlie  Law  of  Evidence  in  Scotland.  By  WiLLlAM 
Gillespie  Dickson,  Procureur  and  Advocate-General  of  the 
Mauritius.  Second  Edition.  Edited  by  John  Skelton,  Advo- 
cate.    Edinburgh :  Bell  and  Bradfute. 

Anything  like  a  formal  criticism  of  a  work  so  well  known  and  so 
higlily  valued  as  Mr  Dickson's  Treatise  on  the  Law  of  Evidence, 
would  be  a  work  of  supererogation.  Yet  we  willingly  seize  the  oppor- 
tunity afforded  by  the  appearance  of  the  second  edition  of  this  impor- 
tant work,  to  express  our  sense  of  its  great  value,  both  as  a  contribu- 
tion to  the  jurisprudence  of  Scotland  and  as  a  guide  to  the  practi- 
tioner. The  subject  is  a  large  one^ — probably  the  most  extensive  in 
its  scope,  and  involving  the  greatest  amount  of  labour  and  research, 
among  the  special  treatises  on  our  law  which  have  yet  appeared.  In 
one  aspect,  a  treatise  on  evidence  is  a  treatise  on  the  entire  municipal 
law  of  the  country,  considered  with  reference  to  the  mode  of  proving 
the  facts  which  constitute  the  ground  of  action  in  the  various  de- 
scriptions of  legal  rights.  For  example,  the  subject  of  written  evi- 
dence at  once  opens  to  our  view,  first,  the  practice  of  conveyancing 
in  one  of  its  most  important  departments ;  secondly,  the  subject  of 
mercantile  contracts,  in  so  far  as  constituted  by  writing,  formal  or 
informal ;  thirdly,  the  legal  import  and  effect  of  correspondence  and 
informal  writings,  and  the  rules  according  to  which  validity  may  be 
given  to  such  writings  by  implement  of  the  contract  by  the  other 
ptrtj.  The  subject  of  juratory  evidence  is  one  which  enters  more 
or  less  deeply  into  all  departments  of  the  law  of  property ;  for  there 
is  scarcely  any  description  of  claim  affecting  property,  in  regard  to 
which  the  lawyer  may  not  have  occasion  to  consider  whether  he  is 
entitled  to  insist  on  a  proof  at  large,  or  to  be  restricted  to  writ  or  oath. 
In  connection  with  the  deplutment  of  parole  evidence,  the  subject 
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admits  of  more  general  discussion,  though  even  in  this  branch  of 
the  subject  the  great  landmarks  of  the  law  require  to  be  kept  in 
view.  The  constantly  recurring  question,  how  far  parole  evidence 
is  available  to  prove  a  particular  fact,  renders  necessary  a  mode  of 
treatment  under  which  the  most  important  topics  of  general  law 
must  be  passed  in  review. 

Mr  Dickson,  as  is  well  known,  brought  to  bear  upon  the  subject 
of  his  choice  an  untiring  patience,  and  a  mind  thoroughly  trained  to 
the  investigation  of  legal  questions,  and  well  qualified  to  deal  with 
them  in  all  their  bearings.  His  work  evinces  at  once  a  minute  and 
practical  acquaintance  with  the  case  law  of  the  country,  such  as 
could  only  have  been  acquired  by  years  of  conscientious  application 
to  its  study,  and  also  a  mastery  of  the  principles  and  modes  of  inves- 
tigation of  questions  of  evidence,  which  entitles  him  to  a  high  plact.' 
among  our  jurists,  and  will  secure  for  his  work  a  permanent  station 
in  the  law  literature  of  Scotland. 

In  consequence  of  Mr  Dickson's  appointment  to  the  office  of 
Advocate-General  in  the  Mauritius,  which  he  has  held  for  many 
years  with  much  acceptance,  he  has  been  prevented  from  personally 
revising  the*  second  edition  of  his  Treatise  on  Evidence ;  and  the 
work  of  revision  has  been  accordingly  entrusted  to  Mr  Skelton, 
assisted,  as  we  are  informed  in  the  preface,  by  Mr  Gloag.  The  edi- 
torial department  could  not  have  been  placed  in  better  hands.  Mr 
Skelton,  although  more  known  as  a  contributor  to  general  literature 
than  as  a  legist,  has  in  this  work  given  most  satisfactory  proof  of 
his  capacity  for  dealing  with  law  as  the  subject  of  systematic  expo- 
sition. His  notes-^and  we  presume  we  are  right  in  including  Mr 
Gloag  as  a  joint-contributor  to  this  part  of  the  undertaking — give 
evidence  of  the  same  habits  of  laborious  investigation,  and  of  the 
same  capacity  for  generalizing  the  results  of  the  decided  law,  which 
characterizes  the  text  of  Mr  Dickson's  Treatise.  Of  course,  the 
duty  of  the  editor  of  a  second  edition  of  such  a  book  must  be  light 
in  comparison  with  that  of  the  author ;  but  such  as  it  is,  we  are 
satisfied  that  it  has  been  most  thoroughly  and  ably  performed. 

A  Eandlooh  of  Bankers^  Law.  By  Henry  Robertson,  Notary 
Public,  Bank  of  Scotland.  Second  Edition.  Edinburgh :  Bell 
and  Bradfute. 

Mr  Robertson's  Manual  of  Bankers'  Law  was  favourably  reviewed 
by  ourselves  on  its  first  appearance ;  and  we  are  glad  to  find  that 
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the  sncoess  which  we  anticipated  for  it  has  been  realized  by  the 
appearance  of  a  second  edition  within  a  time  which^  with  reference 
to  a  law  book,  may  be  called  brief.  Mr  Robertson's  work  deals 
Avirh  a  branch  of  law  specially  interesting  to  bankers  and  merchants, 
who,  we  believe,  often  know  more  abont  the  law  of  their  own  de- 
partments than  professed  lawyers  do.  Although  claiming  to  be 
written  chiefly  for  the  benefit  of  that  class,  we  have  no  hesitation 
in  saying  that  the  Handbook  of  Bankers'  Law  will  be  found  to  be 
very  useful  to  legal  practitioners  generally.  Not  only  does  it  con- 
tain an  excellent  digest  of  the  statute  and  case  law  of^the  subject, 
brought  down  to  the  latest  date;  but  there  will  be  found  in  it  a  great 
variety  of  information  connected  with  the  practice  of  banking,  and 
the  transactions  with  which  bankers  are  conversant,  which  is  not 
to  be  had  in  the  regular  legal  treatises,  but  which  the  practitioner 
would  do  well  to  peruse  before  offering  advice  on  this  important 
and  intricate  department  of  mercantile  law. 


CnrrBspnhnrr. 


THE  SHERIFF  COURTS. 

To  the  Editor  of  the  Journal  of  Jurisprudence. 

Sir,— Perhaps,  after  recent  occurrences,  anything  I  can  wcite  may  seem 
Ume  and  uninteresting ;  but  at  the  risk  of  over-taxing  your  courtesy,  I 
again  request  permission  to  address  you.  What  induces  me  to  do  so,  is 
not  that  I  desire  discussion  with  your  contributor,  or  think  that  much 
weight  is  due  to  his  observations,  but  that,  in  addressing  you,  I  address 
at  the  same  time  a  large  and  intelligent  body  of  readers. 

With  much  of  the  contents  of  your  articles  I  have  at  present  no  con- 
cern. I  believe  a  reconstruction  of  the  appellate  jurisdiction  in  the 
Sheriff  Courts  to  be  unavoidable,  sooner  or  later,  and  at  some  other  time 
I  shall  be  willing  enough  to  discuss  that  subject.  At  present  the  issues 
raised  are  simpler,  and  I  shall  pass  to  their  discussion,  with  no  remark 
upon  the  other  question,  save  this,  that  the  institution  of  non-resident 
Sheriff  must  surely  be  in  a  perilous  way  if  your  contributor's  energetic 
defence  was  requisite.  I  intend  in  this  letter,  then,  to  confine  myself  to 
the  questions  of  the  salary  of  the  Sheriffs-substitute,  and  of  their  exclusion 
from  promotion,  and  to  notice  your  articles  only  in  so  far  as  they  bear 
tither  directly  or  indirectly  upon  these. 

Upon  the  question  of  salary,  I  believe  I  interpret  your  contributor's  views 
fairly  when  I  say,  that  he  holds  that  it  is  comparatively  immaterial  how 
tbe  judge  of  the  first  instance  is  paid,  because,  if  that  judge  be  ineflScient,  he 
can  at  once  be  put  right  by  the  judge  of  appeal.   Tour  contributor  seems 
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to  think  that  it  is  unnecessary  to  give  the  resident  jadge  of  a  Scottish 
county  more  than  one-third  or  one-half  of  what  is  given  to  the  resident 
judge  of  an  English  county,  because,  if  the  Scottish  judge  err»  there  is  an 
easy  means  of  putting  matters  right.    I  dispute  both  the  soundness  of 
this  doctrine  and  its  application.     It  is  unsound ;  for,  to  carry  it  out  to  its 
legitimate  consequences,  it  would  involve  such  propositions  as  these— that 
it  was  of  comparatively  little  consequence  how  the  judges  of  the  Outer 
House  were  paid,  because  their  errors  could  "be  corrected  by  the  loner    ' 
House;  and  that  the  Inner  House  judges,  again,  need  not  be  well  paid, 
because  they  happen  to  be  under  the  supervision  and  control  of  the  House 
of  Lords.    And  the  doctrine  has  no  application,  because  in  three-fourths 
of  all  the  work  that  a  Sheriff-substitute  does,  the  Sheriff  has  no  power  to 
keep  him  from  falling  into  errors,  or  to  correct  his  errors  when  made.    It 
is  of  no  consequence  to  say,  that  the  cases  in  which  the  review  of  the 
Sheriff  is  excluded  are,  taken  one  by  one,  of  little  consequence.     They  are 
generally  of  as  much  consequence  to  the  individuals  concerned,  as  more 
weighty  matters  are  to  men  of  higher  station ;  and  when  they  are  taken 
collectively,  it  becomes  of  far  more  consequence  to  the  mass  of  the  inhabi- 
tants of  a  county  that  the  Small  i>ebt  and  Summary  Criminal  Courts, 
from  which  there  is  no  appeal,  should  be  well  managed,  than  the  ordinary 
Sheriff  Court,   Your  contributor's  theory, — that  out  of  a  given  sum— say 
L.1500  a-year— to  be  expended  in  securing  judicial  service,  it  is  better  to 
apply  one-half  to  obtain  the  'services  of  a  judge  to  committ  errors,  and 
the  remainder  to  secure  those  of  another  judge  to  correct  them, — as  ap- 
plied to  the  Sheriff  Courts,  means  this,  that  the  interests  of  the  majority, 
who  compose  the  lower  class  of  litigants,  are  to  be  sacrificed,  in  order 
that  a  cheap  means  of  appeal  may  be  secured  to  the  minority  composing 
the  higher  class  of  litigants,  who  could  generally  afford  easily  to  use  the 
more  expensive  right  of  appeal  to  the  Supreme  Courts. 

The  most  important  point  for  consideration  on  the  question  of  salary, 
is,  what  income  will  induce  competent  men  to  undertake  the  office,  and 
enable  them,  when  appointed,  suitably  to  maintain  the  status  of  chief 
resident  judge  and  magistrate  T  On  these  points  it  would  be  sufficient  to 
show  the  inadequacy  of  the  present  scale,  were  I  arguing  merely  with 
your  contributor,  to  quote  his  assertion,  that  it  secured  for  the  office 
none  but  men  who  had  failed  in  their  profession.  This,  however,  is  plainly 
an  exaggeration ;  and  for  my  own  part,  I  remember  that  when  I  was  ap- 
pointed, you  were  kind  enough  to  speak  of  me  in  language  of  a  somewhat 
more  complimentary  description.  The  question  of  salary  is  a  question  of 
comparisons ;  for  if  men  of  ability  can  obtain  higher  remuneration  in  other 
branches  of  our  profession  or  in  other  professions,  they  will  not  become 
county  judges.  You  select  for  comparison  with  us  the  incomes  of  the 
professors  and  of  the  clergy.  The  comparison  in  both  instances  is  un- 
fair. If  any  one  will  secure  to  the  Sheriff-substitutes  a  six  months^  vaca- 
tion such  as  the  professors  have,  to  employ  as  they  please,  nothing  more 
will  be  said.  The  case  of  the  clergy  is  peculiar.  As  the  Saturday 
Review^  speaking  of  the  '  marked  value  of  ability,'  says : — 

<  We  must  first  put  aside  all  professions  to  enter  on  which  is  to  make  a 
voluntary  and  conscious  self-sacrifice.  No  one,  for  example,  can  venture 
to  say  that  he  looks  upon  taking  orders  as  a  good  pecuniary  investment. 
The  life  of  a  clergyman  is  ordinarily  a  life  of  poverty — of  decent  poverty 
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perhaps,  EDd  of  a  poverty  gilded  by  the  respect  of  society,  but  still  of 
poverty.  A  living  of  L.500  a-year  is  thought  a  very  fair  piece  of  pre* 
fermeDt.  and,  after  ontgoiogs  are  paid,  a  living  of  L.500  a-year  brings  In 
Terj  little  more  than  L.300.  This  is  not  very  tempting ;  and  although  it  is 
qaite  true  that  there  are  many  prizes  in  the  Church,  and  that  a  sprinkling 
of  the  minor  order  of  these  prizes  is  wisely  allotted  to  honest  plodding 
merit  accompanied  by  decent  ability,  yet  the  prospect  is  not  so  attractive 
as  might  be  expected,  for  these  rewards  of  ecclesiastical  merit  ordinarily 
eome  late  in  life,  and  are  not  much  of  a  worldly  recompense  for  years  of 
poverty  and  straggling.' 

Admitting  the  force  of  all  this,  I  should  still  say  that  the  incomes  of  the 
clergy  should  be  quoted  rather  as  warnings  than  as  examples.  Com- 
plaints are  numerous  that  the  middle  classes  do  not  educate  their  sons  for 
the  Church,  and  that  the  status  of  the  clergy  consequently  suffers.  The 
difficulty  in  the  way  of  raising  their  incomes  is  their  number.  There  may 
be  half  a  dozen  of  them  in  one  parish,  though  there  is  generally  but  one 
resident  judge  in  a  county.  In  the  county  were  I  have  the  honour  to  hold 
office,  there  are  more  than  twenty  clergymen  of  the  Established  Church, 
and  more  than  twenty  of  other  denominations.  Does  your  contributor 
seriously  maintain  that  Government  or  society  should  deal  with  all  these 
incomes  on  the  same  scale  f 

The  comparison  of  our  incomes  ought  in  the  first  place  to  be  with  those 
of  other  judges.  You  might,  for  example,  compare  our  incomes  with 
those  of  the  Sheriffs.  We  are  generally  on  equal  terms  as  regards  educa- 
tion ;  and  yet  the  Sheriff  receives,  for  doing  perhaps  a  tenth  part  of  the  work 
that  we  do,  with  full  liberty  to  turn  the  remainder  of  his  time  to  the  best 
account  be  can,  more  than  we  receive  for  the  surrender  of  our  whole  time. 
You  might  compare  us  with  the  English  county  judges,  who  receive  more 
than  twice  our  average  income  for  exercising  a  more  limited  jurisdiction ; 
or  you  might  make  a  more  humble  comparison,  and  compare  our  remunera- 
tioD  with  those  of  county  agents,  bankers,  or  factors ;  and  then,  if  I  mis- 
take not,  you  will  invariably  find  that  the  incomes  of  successful  men  of 
bosiuess  exceed  those  of  the  judges  in  amount,  and  are  of  a  hardly  less 
permanent  nature.  It  is  ahnost  needless  for  me  to  add,  that  our  incomes 
fall  greatly  short  of  those  which  professional  men  of  sufficiently  moderate 
accomplishments  can  earn  in  the  larger  towns.  You  compare  our  incomes 
with  those  of  the  worst  remunerated  men  in  the  kingdom — ^the  men  who 
devote  themselves  to  religion,  to  science,  or  to  literature  :  I  think  I  have 
now  furnished  you  with  the  means  for  a  fairer  comparison. 

I  have  almost  finished  what  I  have  to  say  on  the  question  of  salary. 
Ton  seem  willing  to  support  our  claims  to  some  small  extent,  and  not 
indisposed  to  raise  the  incomes  of  the  resident  Sheriffs  in  one  or  two  of  the 
larger  counties.  I  maintain  that  the  smaller  counties  are  also  entitled  to 
consideration.  The  principle  of  payment  according  to  work  does  not 
Apply  with  any  exactness  to  cases  where  you  take  the  whole  of  each 
man's  time  whether  you  employ  him  or  not.  If  you  were  to  apply  that 
principle,  it  would  lead  to  the  adoption  of  such  a  scale  in  the  smaller 
eoonties  that  a  man  of  ability  would  scarcely  take  the  office.  If  you  reply 
that  it  is  absurd  to  pay  a  man  more  than  L.500  a-year  for  trying  some 
dozen  of  summary  criminal  cases  in  the  year,  I  answer  that  it  is  absurd  to 
have  such  an  official  at  all.    Where  there  is  not  a  fair  amount  at  least  of 
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work,  there  is  in  general  no  neceesity  for  a  resident  jndge ;  and  there 
wonld,  I  think,  be  no  difficulty  in  striking  off  ten  or  twelve  at  least  of  the 
fifty-five  substitoteships  at  present  in  existence. 

I, have  but  one  word  to  say  on  the  question  of  promotion.  If  yon  are 
right  in  your  proposition  that  it  is  contrary  to  the  natnre  of  things  that  a 
Sheriff-substitute  should  ever  receive  professional  advancement,  yon  are 
certainly  wrong  as  to  the  question  of  salary.  But  you  mistake  the  whole 
question  of  promotion.  You  put  it  as  if  we  were  complaining  of  personal 
injustice.  For  my  part  I  make  no  such  complaint ;  and  the  only  con- 
sideration which  I  take  to  be  of  the  smallest  importance,  is  this,  whether 
it  IS  for  the  public  interest  that  any  class  of  officials  should  be  made  to 
understand  that,  however  diligent  and  successful  they  may  be  in  discharg- 
ing their  duties,  whatever  services  they  may  render  beyond  these,  they  are 
to  expect  from  the  public  no  reward  beyond  that  attached  to  routine  per- 
formance. 

I  now  conclude.  Your  contributor's  object  seems  to  have  been  to  show 
that  the  maintenance  of  the  present  system  of  having  non-resident  and 
resident  Sheriffs  is  synonymous  with  scant  renumeration  and  no  promo- 
tion to  the  latter.  My  object  has  been,  on  the  other  hand,  to  show  that 
the  present  claims  of  the  Sheriffs-substitute  have  no  necessary  connection 
with  the  question  of  the  maintenance  or  abolition  of  the  office  of  SherilT. 
— 1  am,  etc.,  A  Sheriff-Substitute. 


ORDER  OF  LEADING  PROOF. 

To  the  Editor  of  the  Joiamal  of  Jurisprudence. 

Sir, — In  a  recent  case  (12th  Feb.,  Scnmgeour  v.  Stewart)  the  Second 
Division  of  the  Court  of  Session,  in  reversing  the  decision  of  the  Lord 
Ordinary,  and  reverting  to  that  of  the  Sheriffs  of  Perthshire,  were  pleased 
to  animadvert  on  the  terms  of  the  interlocutor  of  the  latter,  in  sending  the 
oase  to  probation. 

The.  action  was  one  of  filiation  and  aliment  of  an  illegitimate  chili 
The  defender  denied  sexual  intercourse  with  the  pursuer ;  and,  as  is  nov 
almost  the  uniform  procedure  in  this  class  of  cases,  in  counter  statements 
the  defender  averred  intercourse  with  another  man  nambd  in  the  record. 
The  Sheriff  *  allowed  the  pursuer  a  proof  of  her  averments,  and  to  the  de- 
fender a  conjunct  proof.*  The  Court  were  of  opinion  that  the  correct 
form  was  to  '  allow  both  parties  a  proof  of  their  averments,  and  to  the 
vursuer  a  conjunct  probation.' 

This  is  a  position  which  admits  of  some  doubt.  .A  charges  B  as  puta- 
tive father  of  her  child ;  thca  and  theU  only  is  the  issue  and  subject  of  a 
proof  in  chief.  The  defender  denies  intercourse  with  the  pursuer,  and 
alleges  that  she  had  intercourse  with  C.  This  defence  raises  no  separate 
issue,  but  is  merely  to  meet  the  charge  of  the  pursuer,  and  therefore  is 
only  conjunct  to  the  pursuer's  proof  in  chief.  The  only  result  can  be  to 
fix  the  child  on  B,  or  to  relieve  him  of  the  charge.  No  judgment  can  be 
given  against  C,  who  is  not  called  nor  heard  for  his  interest :  therefore 
there  can  be  no  direct  issue  or  proof  in  chief  as  between  A  and  C ;  and  no 
party  could  lead  a  proof  properly  conjunct  to  that  of  B  as  against  C,  but 
C  himself,  who  is  not  in  court. 

The  order  of  leading  evidence  is  quite  separate  from  the  burden  of 
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proof.  In  the  case  sapposed,  A  can  at  one  diet  lead  evidence  both  to 
affirm  her  libel  and  negative  the  defence ;  and  the  proof  of  B  is  coi\janct 
to  both.  Unless  on  the  gronnd  of  surprise,  such  as  in  the  Jnrj  Court 
7oald  warrant  a  new  trial,  the  parsner  is  not  entitled  to  f^o  back  on  her 
proof.  The  form  suggested  by  the  judges  of  the  Second  Division  Is  open 
to  this  obvious  objection,  that  the  pursuer  is  allowed  a  proof  in  chief,  to 
which  the  defender  is  allowed  no  proof  conjunct  thereto.  In  that  form  the 
issue  as  pat  between  A  and  B  a^its  only  a  proof  in  chief  by  A,  without 
aoj  counter  proof  bj  B ;  but  in  the  correlative  or  subordinate  issues  as 
between  A  and  C,  the  defender  B  is  made  to  stand  as  pursuer,  and  A  as 
defender,  with  a  conjunct  proof.  Thus  the  reill  issue  resolves  into  a  proof 
a  parte;  whilst  the  secondary  issue,  which  can  terminate  in  no  judgment 
between  A  and  C,  is  made  the  leading  issue,  requiring  a  proof  in  chief  as 
well  as  one  conjunct,  which  latter  is  denied  in  the  principal  or  only  real 
issoe  in  the  action. 

There  are  several  analogous  cases  which  may  illustrate  the  rule.  A 
charges  B  with  assault,  and  sues  for  damages.  B  denies  he  struck  the 
blow,  and  avers  that  it  was  one  C  who  did  so.  The  simple  issue  would 
be  as  between  A  and  B ;  and  the  proof  as  against  C  would  only  be  col- 
lateral or  conjunct,  and  could  never  authorize  a  decree  against  C. 

In  like  manner,  A  sues  B  for  a  debt.  B,  in  defence,  denies  he  contracted 
or  is  liable  for  the  debt,  but  one  C.  The  issue  in  such  a  case  would  be 
direct  as  between  A  and  B ;  and  the  allegation  as  to  C  would  be  only 
admitted  as  conjunct  proof. 

There  may  be  no  great  principle  involved  in  the  form  of  the  interlocutor, 
if  sabstantial  justice  be  ultimately  done.  But  the  form  recommended  by 
the  Supreme  Court  is  open  to  this  objection,  that  an  issue  is  directly 
raised  as  against  a  party  who  is  not  in  the  process  or  heard  for  his  in- 
terest. If  there  should  be  any  alteration  in  form,  the  more  artistic  amend- 
ment would  in  such  a  case  be  to  allow  proofs  to  both  parties  of  their  re- 
spective averments,  and  conjunct  proofs.  Lex  Legis. 

[We  think  the  difficulty  which  has  suggested  itself  to  the  mind  of  our 
esteemed  correspondent,  may  be  got  over  by  attending  to  a  consideration 
mentioned  by  himself,  which  is  that  the  interlocutor  in  question  determines 
nothing  but  the  '  order  of  leading  evidence.'  In  a  previous  case,  in  which 
the  form  of  interlocutors  allowing  proof  was  the  subject  of  discussion  in 
the  Second  Divisioo,  it  was  explained  that  the  defender's  proof,  in  so  far 
as  'conjunct'  to  the  pursuer's,  ought  to  be  adduced  along  with  his  proof 
in  chief;  and  therefore  that  there  was  no  occasion  for  allowing  a  conjunct 
I>roof  to  the  defender  as  distinct  from  his  proof  in  chief.  The  pursuer, 
on  the  contrary,  is  obliged  to  close  his  proof  in  chief  before  he  has  had 
an  opportunity  of  learning  the  evidence  to  be  adduced  by  the  defender. 
Hence  the  necessity  for  an  allowance  of  proof  in  replication  to  the  pur- 
suer, which  is  all  that  is  meant  by  a  *  conjunct  proof 'in  the  sense  in 
which  that  expression  is  now  used  in  the  Court  of  Session. — Ed.  J.  /.] 


VOL  Vni.  KO*  LXXXIX.— MAY  1864.  2  K 


258  BILLS  BEFORE  PABLIAMENT. 

^  BILLS  BEFORE  PARLIAMENT. 

THE  SUMMARY  PBOCEDURE  BILL. 

The  object  of  this  Bill,  as  its  title  indicates,  is  the  establishment  of  a  nnifonn 
code  of  procedare  for  the  summarj  prosecution  of  offences,  and  the  enforcement 
of  penalty  clauses  in  Acts  of  Parliament.  If  we  contrast  the  large  number  of 
Acts  passed  every  year,  the  observance  of  which  is  sought  to  be  enforced  by 
penaltv  clauses,  with  the  very  limited  number  of  prosecutions  for  penaltieg  in 
our  inferior  courts,  we  must  conclude  either  that  the  population  of  this  ooustry 
have  ^own  a  singular  alacrity  in  giving  obedience  to  laws  which  few  of  then) 
have  the  means  of  reading,  or  that  the  laws  in  question  are  very  indifferentlr 
enforced.  We  believe  the  latter  conclusion  would  be  found  to  furnish  the  trae 
explanation  of  the  disproportion  referred  to.  To  the  further  inquiry,  Why  the 
observance  of  laws  intenaed  for  the  protection  of  persons  and  property,  and  the 
enforcement  of  social  order,  are  left  to  the  conscience  of  those  interested  in  con- 
travening them  ?  the  answer  must  be  that  the  Legislature  is  chiefly  responsible, 
it  having  neglected  to  provide  the  requisite  machinery  for  enforcing  its  mandates. 
The  greater  number  of  statutes  creating  petty  offences  and  imposing  penalties, 
extend  to  the  whole  United  Kingdom  ;  but  the  forms  of  procedure  enjoined  in 
them  are  such  as  are  adapted  to  legal  proceedings  in  England  and  Ireland, 
where  the  writs  in  use  are  atfferent  from  tnose  which  the  Scotch  law  recognises, 
and  where  the  parties  entitled  to  prosecute  are  necessarily  different.  When  we 
add  to  this  the  consideration  that  Procurators-fiscal  and  other  o£Bcial  prose- 
cutors are  liable  in  heavy  damages,  not  only  for  their  own  mistakes,  but  also 
for  the  blunders  of  the  judges  and  clerks  of  court,  before  whom  prosecutions 
are  instituted,  it  is  not  surprising  that  they  should  seek,  as  far  as  possible,  to 
avoid  undertaking  duties  of  such  an  undefined  and  hazardous  character. 

It  is  very  obvious,  that  the  enactment  of  a  simple  and  intelligible  code  of  sum- 
mary procedure  would  greatly  facilitate  the  conduct  of  public  prosecutions  in  the 
inferior  courts ;  and  we  understand  that  the  main  provisions  of  the  Bill  of  this 
session  have  already  obtained  the  approval  of  many  of  the  most  experienced 
judges  and  practitioners  in  this  branch  of  administrative  jurisprudence.  The 
Loid  Advocate  has  obtained  an  order  to  reprint  the  Bill  with  amendments ; 
but  as  we  understand  that  the  amendments  consist  chiefly  of  some  additional 
clauses,  establishing  a  cheap  system'  of  appeal,  and  as  the  amended  Bill  will  not 
be  in  the  hands  of  the  public  before  we  go  to  press,  we,  in  the  meantime,  ap- 
pend an  abstract  of  the  Bill  in  its  original  form,  and  hope  in  our  next  number 
to  be  able  to  give  some  account  of  the  amendments  which  are  now  in  contem- 
plation. 

A  Bill  to  make  Provision  for  Uniformity  of  Process  in  Summary  Criminal  Pro- 
sectUionSj  and  Prosecutions  for  Penalties  in  the  Inferior  Courts  in  Scotland, 

[The  preamble  recites  the  Acts  9  Geo.  IV.  c.  29,  11  Geo.  lY.  &  1  Will.  IT.  c. 
37,  and  19  &  20  Vict.  c.  48,  and  proceeds  as  follows :] — And  whereas  it  is  expe- 
dient to  make  further  and  more  effectual  provision  for  the  trial  of  offences  pun- 
ishable on  summary  conviction,  and  for  the  summary  recovery  of  penalties  in 
the  Inferior  Courts  in  Scotland :  Be  it  enacted,  etc. 

1.  [Short  titie.] 

2.  [Interpretation  of  terms.] 

3.  The  provisions  of  this  Act  shall  be  applicable  to— (1)  All  proceedings 
before  any  sheriff,  justice,  or  magistrate  in  Scotland,  in  virtue  of  the  summary 
jurisdiction  conferred  upon  them,  or  any  of  them,  by  the  recited  Acts,  or  any 
of  them :  (2)  All  proceedings  to  be  taken  before  any  sheriff,  justice,  or  magis- 
trate in  Scotland,  for  the  prosecution  of  any  person  who  has  committed,  or  is 
charged  with  having  committed,  any  offence  or  act  for  which,  under  the  pro- 
visions of  any  Act  of  Parliament,  he  is  liable,  upon  summary  conviction  beifore 
any  sheriff,  magistrate,  or  justice,  to  be  imprisoned  or  fined,  or  otherwise 
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ponislied,  or  to  be  ordered  to  do  or  perform  a,nj  act,  and  to  be  imprisoned  in 
default  of  performance :  (3)  All  proceedings  for  the  recovery  of  any  penalty,  or 
sam  of  money  in  the  nature  of  a  penalty,  which,  under  the  provisions  of  any 
Act  of  Parliament,  may  be  recovered  bv  summary  complaint  or  information,  or 
by  poinding  or  distress  and  sale,  or  other  summary  process  or  diligence  of  the 
like  nature,  before  any  sheriff,  justice,  or  magistrate :  (4)  All  proceedings  for 
tin  trial  or  prosecution  for  any  offence  or  for  the  recovery  of  any  penalty,  under 
sinj  Act  off  jParliament,  by  which  it  shall  be  provided  that  offences  committed 
in  conmtvention  thereof,  or  penalties  thereby  imposed,  shall  be  prosecuted  or 
recovered  under  the  provisions  of  this  Act. 

4.  All  proceedings  for  summary  conviction  for  any  offence,  whether  at  common 
hv  or  under  any  Act  of  Parliament,  and  all  proceedings  for  the  recovery  of 
any  penalty  which  may  be  sued  for  or  recovered  in  a  summary  form,  whether 
inch  proceedings  are  at  the  instance  of  a  public  or  private  prosecutor  or  com- 
plainer,  may  be  instituted  by  way  of  complaint  in  one  or  other  of  the  forms  set 
fc>nh  in  the  schedule  (A.)  to  this  Act  annexed  ;  and  in  cases  in  which  there  are 
more  than  one  Act  of  Parliament  having  relation  to  the  same  offence  or  class  of 
(iences,  it  shall  be  sufficient  in  such  complaint  to  cite  the  latest  Act,  and  to 
r^er  to  tJie  Acts  therein  recited ;  and  no  objection  shall  be  allowed  by  the  Court 
w  any  such  complaint  for  any  allied  defect  therein  in  substance  or  in  form,  or 
ftif  any  variance  between  any  such  complaint  and  the  evidence  adduced  on  the 
part  of  the  prosecutor  or  complainer  at  the  hearing  thereof ;  but  if  any  such 
•objection  or  variance  shall  appear  to  the  Court  to  he  such  that  the  respondent 
bag  been  thereby  deo^ved  or  miried,  it  shall  be  lawful  for  the  Court  to  adjourn 
the  hearing  to  some  future  day,  and  at  the  same  time  to  direct  such  amendment 
to  be  made  upon  the  complaint  as  may  appear  to  be  requisite ;  and  such  amend- 
ment shall  be  authenticated  by  the  signature  or  initials  of  the  judge  or  clerk  of 
Court ;  and  where  it  is  necessary,  in  virtue  of  any  statutory  provision,  that  any 
pQch  complaint  should  be  supported  by  the  oath  of  the  complainer,  or  of  a  cre- 
dible witness,  such  oath  may  be  in  the  form  of  the  schedme  (B.)  to  this  Act 
aoDexed. 

5.  On  such  complaint  being  laid  before  the  Court,  it  shall  be  lawful  for  the 
Court  to  grant  warrant  to  cite  the  respondent  personally,  or  by  leaving  a  copy 
of  the  complaint,  with  the  warrant  of  citation  annexed,  at  his  last  or  usual 
dwelling  place,  in  common  form,  to  appear  before  the  Court  on  inducise  of  not 
less  than  foriy^tight  hours ;  or  (where  apprehension  is  competent)  to  grant  a 
vairant  for  the  apprehension  and  interim  detention  of  the  respondent :  provided 
that  where  the  complaint  shall  pray  for  a  warrant  of  apprehension,  the  Court 
Diay  in  its  discretion  grant,  in  place  of  such  warrant,  a  warrant  for  the  citation 
of  the  respondent  as  i^oresaid  ;  and  it  shall  be  lawful  to  annex  to  such  warrant 
of  citation  or  apprehension  a  warrant  to  cite  witnesses  and  havers  for  both 
parties,  and  also  (where  such  procedure  is  otherwise  competent)  a  warrant  to 
aearch  for  and  seize  stolen  goods  or  other  artides  mentioned  in  the  complaint. 

6.  [Court  may  |»-oceed  in  absence  of  respondent  in  certain  cases,  or  issue  a 
wrant  for  his  apprehension.] 

7.  [Execution  of  warrants  of  apprehension  and  citation.] 

8.  [Execution  of  warrants  beyond  the  jurisdiction  of  the  Court.  Provisions  of 
n  &  12  Vict.  c.  42,  made  applicable  to  warrants  granted  by  magistrates  of 
livghs,  and  to  all  warrants  issued  under  this  Act.] 

^.  [Apprehension  of  witnesses.  Warrant  may  be  granted  in  the  first  instance, 
if  Court  satisfied  by  evidence  on  oath  that  it  is  probable  witness  will  not  attend 
vithoQt  bdng  compelled.] 

10.  Any  respondent  brought  before  the  Court  by  a  warrant  of  apprdiension 
snider  the  autoority  of  this  Act,  or  appearing  volimtarily,  shall  be  entitled  to 
nquire  a  copy  of  the  complaint,  and  also  to  require  that  the  hearing  shall  be 
adjoomed  for  a  period  not  less  than  forty -ei^ht  hours  after  the  delivery  of  such 
copj ;  and  such  requisitions  shall  be  complied  with  if  made  before  the  exami- 
AitioQ  of  any  witness  on  the  merits  shidl  nave  commenced ;  but  no  such  requi- 
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Bition  Bhall  be  competest  where  a  copy  of  the  complaint  shall  have  been  ddiyered 
to  the  respondent  forty-eight  hours  oef ore  the  hearing. 

11.  Subject  to  the  provisions  contained  in  the  preceding  section,  no  adjourn- 
ment of  the  hearing  snidl  take  place  when  the  respondent  pleads  not  guilty,  or 
at  any  other  stage  of  the  proceedings,  unless  the  Court  shall,  in  respect  the 
respondent  has  not  had  time  to  prepare  for  his  defence,  or  for  some  ot^er  snffi* 
cient  reason,  think  fit  to  order  an  adjournment :  Provided,  that  where  snch 
adjournment  is  made  it  shall  be  lawful  for  the  Court  to  grant  warrant  to  detain 
the  respondent  imtil  the  period  to  which  the  hearing  shall  be  adjourned,  or 
until  he  finds  sufficient  caution  to  appear  at  all  future  diets  of  the  Court. 

12.  Any  sherifiF,  magistrate,  or  justice,  though  out  of  his  county  or  jurisdic- 
tion, may  sign  any  conviction,  iudgment,  warrant,  or  interlocutor  under  this 
Act ;  provided  the  evidence  and  every  other  proceeding  necessary  to  support 
such  conviction,  judgment,  warrant,  or  interlocutor  shall  have  be^  had  bdore 
him  when  within  his  county  or  jurisdiction. 

13.  [As  to  judgment  of  absolvitor  by  default  and  abandonment  of  the  com- 
plaint. Absolvitor  in  a  prosecution  for  the  public  interest  may  be  pleaded  in 
bar  of  any  subsequent  prosecution.] 

14.  Where  the  respondent  shall  be  present  at  the  hearing,  the  subbtance  of 
the  complaint  shall  be  read  or  stated  to  him,  and  he  shall  thereupon  be  re- 
quired to  plead  in  common  form ;  and  the  respondent  may  then  state  objectioDs 
to  the  competency  or  relevancy  of  the  complaint  or  proceedings  *,  and  if  no 
objections  are  stated,  or  if  such  obiections  are  stated  and  repelled,  or  are  obvi- 
ated by  amendment  of  the  complaint  or  adjournment  of  the  diet  as  herein- 
before provided,  the  respondent's  plea  shall  then  or  at  such  adjourned  diet  be 
recorded,  and  the  plea  snail  be  signed  by  the  respondent,  or  by  a  judge  or  the 
clerk  of  Court  if  the  respondent  cannot  vnite;  and  the  prosecutor  or  complainer 
shall  thereupon  proceed  to  establish  his  complaint  by  leeal  evidence  or  by  such 
evidence  as  is  required  by  the  Act  of  Parliament  founded  on,  and  the  re^n- 
dent  may  afterwards  lead  such  evidence  as  is  competent,  and  the  prosecutor 
may,  with  permission  of  the  Court,  lead  evidence  in  replication ;  and  before 

i'udgment  is  pronounced  each  party  shall,  subject  to  the  control  of  the  Court, 
kave  liberty  to  address  the  Court  upon  the  evidence;  and  the  Court  may,  where 
the  complaint  concludes  for  a  pecuniary  penalty  onljr  in  the  first  instance, 
or  where  the  Act  authorizes  such  procedure,  dispense  with  the  personal  attend- 
ance of  the  respondent,  and  allow  him  to  appear  and  plead  by  a  procurator  of 
Court. 

15.  Where  the  Court  shall  proceed  to  dispose  of  the  com^^nt  in  absence  of 
the  respondent,  judgment  shall  not  be  pronounced  Mpainst  him  until  the  com- 
plaint has  been  established  to  the  satisfaction  of  the  Vovat  by  legal  evidence,  or 
by  such  evidence  as  is  requisite  under  the  Act  of  Parliament  founded  upon. 

16.  It  shall  not  be  necessary  in  anv  proceeding  under  the  authority  of  this 
Act  to  record  the  evidence  adduced,  but  the  record  shall  set  forth  in  the  form 
of  the  schedule  (I.)  to  this  Act  annexed  the  respondent's  plea,  if  any,  the 
names  of  the  witnesses,  if  any,  examined  upon  oath  or  affirmation,  and  the 
conviction  or  judgment ;  and  shall  also,  if  either  party  desire  it,  set  forth  in  the 
form  of  a  note,  to  be  subscribed  or  initialed  by  the  judge  (or  in  a  separate  case, 
if  otherwise  competent),  any  offer  of  proof  made  by  either  of  the  parties  and 
refused  to  be  admitted,  any  objections  to  the  admissibility  of  evidence  sustained 
or  repelled,  and  any  objections  to  the  relevancy  or  competency  of  the  charge  or 
furoceedings  whether  sustained  or  repelled ;  and  the  Court  may  require  from 
the  party  or  his  agent  a  suggestion  m  writing  of  the  matter  which  he  desires 
to  have  set  forth  in  such  note,  but  shall  not  be  bound  to  set  forth  the  same  in 
the  words  suggested,  and  shall  not  be  bound  to  note  any  objections  which,  in 
the  opinion  of  the  Court,  are  manifestly  Mvolous  and  untenable ;  and  no  judg- 
ment pronounced  under  the  authority  of  this  Act  shall  be  challenged  in  any 
process  of  appeal,  suspension,  advocation,  reduction,  or  other  process  of  reviev, 
upon  any  objection  or  ground  of  appeal  which  might  lawfully  have  been  noted 
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SB  aforenid,  nnlesB,  before  judgment  is  signed,  the  party  challenging  such 
judgment  as  aforesaid  shall  have  desdred  the  Court  to  note  the  same. 

17.  The  sereral  forma  of  proceeding  prescribed  by  this  Act  may  be  either 
in  writing  or  printed,  or  may  be  partly  written  and  partly  printed ;  and  all . 
sach  forms  as  bear  reference  to  any  antecedent  form  may  be  either  on  the  same 
sheet  of  paper  therewith,  or  on  a  separate  sheet  attached  to  it. 

18.  [ik  aivided  into  eight  paragraphs,  having  reference  to  the  seyeral  forms 
of  oonTictions  and  warrants  contained  in  the  schedule.  It  defines  the  class  of 
esses  to  which  these  forms  are  respectively  to  apply.  This  clause  is  purely 
technical.] 

19.  In  cases  in  which  a  statutory  penalty  is  or  shall  be  reooyerable  by  poind- 
ing or  distress  and  sale,  arrestment,  or  other  summary  process  of  execution,  and 
in  which  the  respondent  is  also  liable  to  be  imprisoned  for  a  term  to  be  specified 
in  the  warrant  of  imprisonment,  ^ther  immediately  or  in  default  of  recovery  of 
the  penalty  by  execution,  the  Court,  in  lieu  of  granting  warrant  for  recovery 
hy  poinding  and  sale,  may  issue  a  warrant  for  the  immediate  imprisonment  of 
the  respondent  for  any  term  not  exceeding  the  term  specified  in  the  Act  of 
Parliament,  in  one  or  other  of  the  forms  appended  to  Nos.  4,  5,  and  6  in 
schedule  (K.),  but  that  only  for  one  or  other  of  the  causes  specified  in  the  said 
echedule,  the  cause  of  granting  in  all  such  cases  being  specified  in  the  warrant  :^ 
Prorided,  that  no  sale  shall  be  made  in  virtue  of  a  warrant  granted  under  the 
authority  of  this  Act,  unless  the  goods  are,  at  the  appraised  value,  sufficient  to 
satisfy  ihe  sums  mentioned  in  the  judgment,  and  the  expenses  of  the  poinding 
and  ale. 

20.  [Wazranta  and  other  proceedings  subsequent  to  conviction  to  be  in  the 
iarm  scheduled.] 

21.  In  cases  in  which  under  any  Act  of  Parliament  any  matter  or  proceed- 
ing which  may  be  dealt  with  under  the  forms  prescribed  l^  this  Act,  or  which 
is  incidental  thereto,  is  or  shall  be  cognizable  by  two  or  more  justices,  it  shall 
be  sufficient  that  any  warrant  or  prooMding  to  which  the  subscription  of  such 
jostioeB  is  requisite,  other  than  the  conviction  or  judgment,  shall  be  subscribed 
hy  one  justice ;  and  it  shall  not  be  necessary  that  such  justice  shall  have  been 
present  at  the  hearing  of  the  complaint ;  and  the  conviction  or  judgment  shall 
in  all  cases  be  signed  by  such  number  of  justices  present  at  the  hearing  and  con- 
coning  in  the  result  thereof,  as  may  be  requirea  by  such  Act ;  and  in  case  of 
an  eqmd  division  of  opinion  among  the  justices  present,  the  complaint  shall  be 
held  to  be  not  proved,  and  judgment  shall  be  given  for  the  respondent. 

23.  [Penalties  recovered  may  be  paid  over  to  clerk  of  Court  or  keeper  of 
prison,  who  shall  account  to  the  Procurator-fiscal  or  other  person  entitled  to 
receive  the  money.] 

23.  In  all  cases  of  complaint  under  this  Act  for  the  forfeiture  of  any  statutory 
penalty,  it  shall  be  lawful  for  the  Court  to  make  an  award  of  expenses  without 
the  same  being  praycxl  for  in  such  complaint ;  but  expenses  shall  not  be  awarded 
to  or  against  any  public  prosecutor  or  party  prosecutmg  under  the  authority  of 
sny  Act  of  Parliament  for  the  public  interest,  unless  such  award  of  expenses  is 
amhorized  by  such  Act :  Provided,  that  in  all  cases  where  a  compkint  for  the 
forfettnre  of  a  statutory  penalty  is  at  the  instance  of  a  private  complainer,  it 
flhall  he  lawful  for  the  Court  before  which  such  complaint  is  brought,  and  any 
Court  before  which  any  judgment  on  such  complaint  is  afterwards  brought  by 
▼ay  of  review  or  appeal,  to  awatd  expenses  to  the  successful  party  if  the  Court 
ih^  think  fit ;  and  such  expenses  may  be  recovered  and  imprisonment  awarded 
in  debult  of  payment  or  recovery  thereof,  in  the  manner  and  form  specified  in 
the  said  schedule  (K.),  in  connection  with  the  several  forms  of  convictions  and 

1  The  schedale  anthorizes  the  aubetitation  of  a  warrant  of  imprisonment  for  one  of 
pomding  and  sale,  in  caae  it  shall  be  made  to  appear  at  the  hearing  of  the  cause  that  no 
suffldent  poinding  and  sale  can  be  made,  er  that  the  issnhig  of  a  warrant  of  pomding 
and  sale  wonld  be  minons  to  the  raapondent  or  hia  family.  Similar  proviaiona  are  made 
vith  ra^eot  to  the  substitution  of  imprisonment  for  arrestment  and  poinding. 
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judgments  therein  contained,  or  if  neceseary,  by  a  Beparate  judgment  for  ezpenseft 
in  such  form  as  may  be  appropriate. 

24.  [If arrant  of  imprisonment  may  be  framed  so  as  to  take  effect  from  the 
expiration  of  a  previoos  sentence.] 

25.  In  all  cases  in  which  no  time  is  already,  or  shall  be  hereafter  specially 
limited  for  instituting  any  complaint  for  the  recovery  or  forfeiture  of  any 
penalty  or  sum  of  money,  or  for  conviction  for  any  statutory  offence,  punish- 
able on  summary  conviction,  in  the  Act  of  Parliament  relating  to  each  par- 
ticular case,  such  complaint  shall  be  instituted  within  six  months  from  the  time 
when  the  matter  of  such  complaint  arose. 

26.  Nothing  in  this  Act  shall  extend,  or  be  construed  to  extend,  to  any 
warrant  or  order  for  the  removal  of  any  poor  person  who  is  or  shaU  become 
chargeable  to  any  parish  or  district,  nor  to  any  information  or  complaint  or 
other  proceeding  under  or  by  virtue  of  any  of  the  statutes  relating  to  her 
Majesty's  revenue,  or  under  or  by  virtue  of  any  statutory  provision  for  the 
recovery  of  any  rate,  tax,  or  impost  whatsoever. 

27.  In  cases  in  which,  under  the  authority  of  any  Act  of  Parliament,  any 
conviction  may  be  obtained,  or  any  warrant  ad  factum  prsestandum  or  judg- 
ment granted  or  pronounced,  or  any  penalty  or  forfeiture  or  expenses  recovered, 
by  way  of  summary  complaint  before  any  sheriff,  justice,  or  magistrate,  and  it 
is  also  provided  therein,  or  in  any  other  Act  of  Parliament  having  reference 
thereto,  that  such  conviction  or  warrant  may  be  obtained,  or  judgment  pro- 
nounced, or  penalty  or  expenses  recovered,  in  any  Police  Court  in  Scotland,  the 
proceedings  by  this  Act  authorized  may  be  taken  in  such  Police  Court  with 
such  and  the  hke  remedies  by  poinding  and  sale,  imprisonment,  or  otherwise, 
as  are  herein  provided  in  the  case  of  convictions  and  judgments  obtained  before 
sheriffs,  magistrates,  and  justices  of  the  peace ;  and  tne  several  forms  contained 
in  the  schedules  to  this  Act  annexed  mi^  be  varied  so  far  as  may  be  necessary 
to  render  them  applicable  to  such  Police  Courts. 

28.  [Jurisdiction  of  Inferior  Courts  not  to  be  extended.] 

29.  And  whereas  much  inconvenience  has  resulted  ^m  the  uncertainty 
which  exists  as  to  the  nature  of  the  jurisdiction  conferred  by  various  Acts  <» 
Parliament  authorizing  convictions  for  offences,  and  the  recovery  of  penalties, 
and  the  enforcement  of  orders  by  imprisonment,  upon  summary  complaint  be- 
fore sheriffs,  justices,  and  magistrates  in  Scotland ;  and  it  is  expedient  to  define 
the  cases  in  which  such  jurisdiction  shall  be  held  to  be  of  a  criminal  nature : 
In  all  proceedings  bjr  way  of  complaint  instituted  in  Scotland,  in  virtue  of  any 
such  statutory  provisions  as  are  herein-before  mentioned,  the  jurisdiction  shall 
be  deemed  and  taken  to  be  of  a  criminal  nature,  where,  in  pursuance  of  a  convic- 
tion or  judgment  upon  such  complaint,  or  as  part  of  such  conviction  or  judgment, 
the  Court  shall  be  required,  or  shall  be  authorized,  in  their  discretion,  or  in  a 
certain  event,  to  pronounce  sentence  of  imprisonment  against  the  respondent : 
or  shall  be  authorized  or  required,  in  case  of  default  of  payment  or  reooveiy  of 
a  penalty  or  expenses,  or  in  case  of  disobedience  to  their  order,  to  grant  warrant 
for  the  imprisonment  of  the  respondent  for  a  period  limited  to  a  certain  time, 
at  the  expiration  of  which  he  shall  be  entitled  to  liberation ;  and  in  all  other 
proceedings  instituted  by  way  of  complaint,  under  the  authority  of  any  Act  of 
Parliament,  the  iurisdiction  shall  be  held  to  be  civil,  and  no  suspension  or 
advocation  of  such  last-mentioned  proceedings  shall  be  competent  oefore  the 
High  Court  of  Justiciary  in  Scotland. 

30.  Any  prosecutor  or  oomplainer  in  any  complaint  or  proceedings  under  the 
authority  of  this  Act,  shall  be  a  competent  witness  to  support  such  comphunt, 
and  may  also  competently  be  adduc^  as  a  witness  for  the  respondent ;  and 
every  respondent  in  any  such  proceeding  as  is  herein-before  decliured  to  be  of  a 
civil  nature  in  respect  of  jurisdiction,  may  lawfully  be  examined  as  a  witness 
for  either  party ;  and,  except  as  herein  provided,  no  respondent  in  any  proceed- 
ing under  this  Act  shall  be  competent  or  compellable  to  give  evidence. 

31.  In  cases  in  which  by  any  Act  of  Parliament  the  provisions  of  an  Act 
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ptsed  in  the  eleventh  and  twelfth  year  of  the  reign  of  her  present  Majesty, 
iotitoled  '  An  Act  to  facilitate  the  Performance  of  the  Duties  of  Justices  of  the 
Peace  out  of  Sessions  within  England  and  Wales,  with  respect  to  Summary  Con- 
TictioDs  and  Orders^'  are  or  shi^  be  made  applicable  to  complaints  or  informa- 
tkns  nnder  any  such  Act,  the  proyisions  of  the  said  Act  of  the  eleventh  and 
twelfth  year  of  her  Majesty^s  reign  shall  not  be  applicable  to  any  j^roceedings 
under  such  Act  when  instituted  in  Scotland ;  but  the  provisions  of  this  Act  shidl 
be  applicable  to  all  such  proceedings  as  may,  under  the  authority  of  any  such 
Act,  be  instituted  before  any  shexiff,  justice,  or  magistrate  in  Scotland. 

32.  The  proceedings  in  *an^  action  or  complaint  for  the  prosecution  for 
offeDces  or  recovery  of  penalties  under  any  Act  of  Parliament  may  either  be 
aooording  to  the  form  prescribed  by  such  Act  or  any  Act  incorporated  there- 
vith,  or  aooording  to  the  form  prescribed  by  this  Act. 

33.  [Court  of  Session  to  provide  for  execution  of  Act.] 
[Here  follow  the  schedules.] 

The  Bill,  having  been  committed  pro  forma^  has  this  day  (28th 
April)  been  reprinted,  with  the  amendments  proposed  by  the  Go- 
vernment, These  consist  chiefly  of  ten  new  clauses,  giving  an 
appeal  upon  a  stated  case  to  the  Court  of  Justiciary  in  Edinburgh 
or  on  Circuit,  in  cases  defined  (by  sec.  39)  to  be  of  a  criminal 
nature ;  and,  in  other  cases,  to  the  Court  of  Session  in  one  of  its 
divisions.  Where  review  is  restricted  or  excluded  by  the  special 
Act,  such  restriction  or  exclusion  is  to  apply  to  appeals  in  the  new 
form,  unless  the  Sheriff  or  other  judge  should  think  proper  ex  pro- 
prio  motu  to  lay  a  case  before  the  judges,  and  to  direct  the  prose- 
cutor's expenses  to  be  paid.  In  case  of  wilful  refusal  to  state  a  case, 
where  appeal  is  competent,  the  party  aggrieved  may  apply  by  note 
to  one  of  the  heads  of  the  Court,  who  may  direct  a  case  to  be  stated, 
or  refuse  the  application.  Appeal  is  not  to  be  competent  where  the 
penalty  is  within  the  amount  of  the  small  debt  jurisdiction,  and 
imprisonment  has  not  followed. 

Two  other  clauses  have  been  added  :  the  one  defining  the  extent 
of  punishment  that  may  be  awarded  under  the  power  conferred  by 
the  General  Police  Act  (which,  by  an  oversight,  contains  no  provi- 
sion on  the  subject) ;  the  other,  restricting  the  amount  of  damages 
which  may  be  recovered  from  public  prosecutors  to  L.20,  unless  the 
judge  shall  certify  malice  and  want  of  probable  cause,  and  enabling 
the  defender,  on  repayment  of  the  penalty,  with  L.20  as  compensa- 
tion for  the  injury,  to  have  the  action  dismissed. 
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COURT  OF  SESSION. 


FIRST  DIVISION. 

SCRABSTER  II ARBOUR  TRUSTEES  V.  SlNCLAIB. — MoT.   19. 

Property — Parliamentary  Title, 
This  is  an  action  of  removing  against  Mr  Sinclair  of  Forss  in  Caithness, 
concluding  for  decree  of  removing  against  him  from  part  of  the  sea-shore  at 
Scrabster,  on  which  the  harbour  trustees  have  erected  their  works,  and  of 
which  he  has  taken  possession.  To-day  the  Court  dismissed  the  action. 
on  the  ground  that  an  Act  of  Parliament  giving  power  to  construct  a 
harbour  gives  no  right  of  property  in  the  solum  of  the  sea-shore. 

Wedderburn  V,  Paterson. — Mar,  21. 
Fishing — Medium  Filum  of  Stream. 

This  is  an  action  of  declarator  and  interdict  at  the  instance  of  F.  L. 
Scrjmgeonr  Wedderburn,  Esq.  of  Wedderburn  and  Birkhill,  again^^t 
George  Paterson,  Esq.  of  Castle  Huntly.  The  pursuer  and  defender 
are  opposite  proprietors  upon  the  Tay  where  the  tide  ebbs  and  flows. 
Both  have  Crown  charters  giving  them  right  to  salmon  fishing  in  the 
Tay,  ex  adverse  of  their  lands.  The  defender's  title  gives  him  the  right 
of  salmon  fishing  with  power  to  extend  nets  into  the  middle  of  the  stream, 
and  to  prohibit  all  others  from  fishing  within  the  said  boundaries.  The 
pursuer's  title  gives  him  the  right  of  salmon  fishing  on  the  Tay  within 
the  boundaries  of  his  lands.  Within  the  last  thirty  years  or  there- 
abouts a  bank  called  the  Channel  Bank  has  arisen  in  the  middle  of 
the  Tay  within  the  limits  of  the  fishings  of  the  pursuer  and  defender. 
A  report  by  Mr  Leslie,  the  civil  engineer,  shows  that  this  bank  divides 
the  channel  and  body  of  water  in  the  river  into  two  nearly  eqnal  part?, 
there  being  a  rather  greater  volume  of  water  on  the  north  side.  The 
evidence  of  Mr  Stevenson,  the  civil  engineer,  on  the  other  hand,  was 
rather  to  the  effect  that  more  water  passed  through  the  south  channel 
and  that  the  north  was  of  the  character  of  a  '  tidal  gut.'  Each  party 
claimed  the  exclusive  right  of  fishing  in  the  channel  adjacent  to  his  own 
lands,  and  also  a  joint  right  of  fishing  in  the  remote  channel. 

The  Lord  Ordinary  (Barcaple)  held,  on  a  consideration  of  the  scien- 
tific and  other  evidence,  that  although  the  south  channel  was  on  the  whole 
the  more  important  of  the  two,  yet  there  was,  in  respect  of  depth,  width, 
sectional  area,  and  velocity,  such  an  approach  to  equality  as  prevented 
the  north  channel  from  being  considered  as  merely  a  subordinate  stream, 
and  the  other  the  main  channel,  as  had  been  contended  for  the  defenders. 
His  Lordship  further  held,  that  the  fresh  water  in  both  channels  must  be 
looked  upon  as  forming  together  the  current  of  the  river,  and  that  the 
middle  line,  to  which  the  parties  were  both  entitled  to  fish,  was  that  which 
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vas  eqai-difitaot  from  the  north  margin  of  the  f^esh-water  coarse  in  the 
north  channel,  and  the  south  margin  of  the  fresh-water  coarse  in  the 
iiouth  channel. 

The  resalt  of  this  decision  was  to  give  to  the  pnrsaer  the  whole  fishing 
of  the  soath  channel,  and  to  the  defender  the  whole  fishing  of  the  north 
cfaanoeL  The  jadgment  was  qualified  by  making  it  refer  merely  to  the 
existing  state  of  the  river,  his  Lordship  statmg  in  his  note,  that  if  the 
opper  end  of  the  north  channel  should  become  entirely  closed  up,  so  as  to 
coDfert  it  into  a  mere  '  tidal  gut,'  the  grounds  of  the  jadgment  would 
cease.  No  expenses  were  found  due,  because  the  Lord  Ordinary  had  not 
sostained  the  contention  of  either  party,  and  because  he  thought  it  not 
nureasonable  that  either  party  should  have  required  a  judicial  jadgment 
of  their  rights  in  the  altered  state  of  the  river,  in  regard  to  which  there 
was  no  obvious  or  well-understood  rule  of  law. 

Both  parties  reclaimed ;  but  soon  after  the  reclaiming  notes  were  pre- 
sented, the  pursuer  proposed  to  the  defender  to  acquiesce  in  the  Lord 
Ordinary's  judgment,  which  he  declined  to  do. 

To-day  the  Court  unanimously,  adhered  to  the  Lord  Ordinary's  judg- 
ment, holding  that  in  the  circumstances  it  was  the  most  equitable  which 
coald  be  pronounced ;  their  Lordships  distinctly  stating,  however,  that 
their  jadgment  merely  applied  to  the  existing  state  of  the  river,  it  being 
open  to  either  party  to  apply  again  to  the  Court  if  a  change  in  the  state 
of  the  channels  should  take  place.  The  defender  was  found  liable  in  ex- 
penses from  the  date  of  the  Lord  Ordinary's  interlocutor,  he  having  de- 
clined the  pursner's  proposal  to  acquiesce  in  it. 

Dewab  and  Othebs  v.  Skikner  and.  Others. — Mar.  23. 
Legacy — Special  or  General 
By  trust  disposition  and  settlement,  dated  30th  Nov.  1852,  the  de- 
ceased Miss  Elizabeth  Paton  conveyed  to  certain  trustees  her  whole  pro- 
perty, heritable  and  moveable,  at  her  death — First,  for  payment  of  her 
JDst  and  lawful  debts,  death-bed  and  funeral  charges,  and  the  expenses  of 
eiecatiog  the  trust ;  and  <  in  the  second  place,  for  the  purposes  specified 
by  me  in  a  sealed  letter  of  even  date  with  these  presents,  or  any  subse- 
qaeot  writing  I  may  afterwards  subscribe  and  execute,  or  any  other 
document  or  writing  clearly  expressive  of  my  will,  though  not  holograph 
•>r  probative  ;  all  which  instructions  and  purposes  my  said  trustees  shall 
Te  bound  to  carry  into  full  efl*ect  and  execution.'  By  a  holograph  writ- 
inj?  or  codicil,  dated  22d  May  1857,  Miss  Elizabeth  Paton  directed  her 
trostees  to  convey  and  dispose  of  her  property,  heritable  and  moveable,  as 
follows,  viz. — *  To  pay  at  the  first  term  of  Martinmas  or  Whitsunday 
aext  ensuing  after  my  death  the  following  pecuniary  legacies,  viz.' — After 
Heqaeathing  a  number  of  legacies  this  writing  proceeds  thus : — '  To  the 
tirk-session  of  this  parish  of  Torrybum  three  thousand  pounds  sterling, 
the  money  to  remain  in  the  Government  funds,  and  the  interest  to  be  paid 
P&rtly  to  such  poor  respectable  persons  in  connection  with  the  Established 
Canrch  as  they  may  select  from  time  to  time,  not  upon  the  parish  list  for 
aid ;  and  partly  to  educate  poor  lawful  children,  also  in  connection  with 
the  Established  Church.'  After  making  some  further  bequests,  Miss 
Paton,  by  the  same  writing,  directs  the  residue  of  her  means  and  estate 
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to  be  paid  over  to  Mesas  Andrev  Dewar  and  John  Macdooald,  eqaallj 
between  them.  In  a  holograph  writing  signed  bj  Miss  Paton,  and, 
though  not  dated,  eyidentlj  written  after  the  codicil  qaoted  above,  the 
following  passage  occurs : — *  I  have  given  the  interest  of  L.8000  to  the 
poor  in  this  parish,  the  money  to  remain  in  the  Oovernment  funds ;  and 
the  other  L.IOOO,  and  L.400,  and  L.dOO  to  help  to  pay  the  legacies, 
along  with  the  money  of  what  is  sold.'  These  writings  were  found  io 
Miss  Paton*s  repositories  at  her  death^  which  took  place  on  the  18th 
January  1862.  From  the  date  of  her  trust  settlement  down  to  her  death 
Miss  Paton  held  three  parcels  of  Government  stock : — 

1.  In  New  8  per  cent.  Government  Stock,  the  sum  of  L.4100     0    0 

2.  In  the  same  stock,  the  sum  of     .  .  .        420    C    0 
8.  In  the  same  stock,  the  further  sum  of     .  .        800    0    0 


Amount  of  New  8  per  cent,  stock    .  .  .  L.4820     0    0 

In  this  state  of  the  facts  the  question  arose,  whether  the  kirk-sessioD  of 
Torryburn  were  entitled  to  a  legacy  of  L.8000  sterling  in  money;  or  to 
stock  in  the  Governments  funds,  as  at  Martinmas  1862,  to  the  value  of 
L.8000  sterling,  as  claimed  by  them  ;  or  only  to  a  legacy  of  L.8000  Three 
per  cent,  consols,  estimated  at  the  selling  price  of  that  date  to  be  worth 
only  about  L.2760  sterling,  as  contended  by  the  residuary  legatees  ? 

The  Lord  .Ordinary  (Mackenzie)  found  that,  under  Miss  Paton's  trust 
deed  and  codicil,  the  kirk-session  of  Torryburn  were  entitled  to  a  legacy 
either  of  L.8000  sterling,  or  to  have  transferred  to  them  as  much  of  the 
consols  belonging  to  Miss  Paton  at  her  death  as,  according  to  the  selling 
price  at  that  time,  would  be. of  the  value  of  L.8000  sterling,  and  repelled 
the  objections  of  the  residuary  legatees  to  the  kirk-session's  claim. 

Against  this  interlocutor  the  residuary  legatees  reclaimed. 

The  Court  to-day,  after  hearing  counsel,  refused  the  reclaiming  note, 
and  found  the  kirk-session  of  Torryburn  entitled  to  additional  expenses. 
Their  Lordships,  while  arriving  at  the  same  conclusion,  did  so  on  different 
grounds. 

Lton  Mackenzie  v.  Mackenzie's  Tbustbes. — Mar.  28. 
Trust — Construction — Interest. 
This  was  an  action  brought  by  Mr  Lyon  Mackenzie  of  St  Martins 
against  the  trustees  of  the  late  Mr  Mackenzie  of  Newhall,  for  the  purpose 
of  having  it  found  and  declared  that  the  pursuer  had  right  to  three-fourths 
of  the  interest  or  dividends  which  had,  at  the  date  of  raising  of  the  action, 
accrued,  or  which  might  thereafter  accrue,  on  L.8000  of  Buenos  Ayres 
stock  which  had  belonged  to  the  said  deceased  Mr  Mackenzie  of  Kew- 
hall,  from  and  since  the  date  of  his  death,  which  happened  on  1st  October 
1842,  until  the  said  stock  should  be  realized,  and  the  proceeds  thereof 
invested  in  land,  to  be  entailed  as  directed  by  his  trust  disposition  and 
settlement.  It  appeared  that,  at  the  date  of  the  truster's  death,  no 
dividends  had  been  paid  upon  the  stock  for  a  period  of  fourteen  years, 
and  that  then,  and  for  a  considerable  time  theres^ter,  theinarket  value  of 
the  stock  had  been  very  small ;  and  that  the  trustees,  acting  on  the  re- 
commendation contained  in  the  settlement,  and  with  the  concurrence  of 
the  pursuer,  had  refrained  from  selling  it.    It  further  appears  that  cer- 
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tain  diTideodfi  had  recently  been  paid,  and  that  the  stock  had  of  late  con- 
siderablj  risen  in  valae.  In  support  of  his  claim  the  pursuer  maintained 
that  the  dividends  or  profits  referred  to  in  the  clause  sixtOj  above 
qooted,  and  which  when  received  were  to  form  part  of  the  free  funds  of 
tiie  trust,  were  simplj  such  dividends  and  profits  as  might  be  due  at  the 
date  of  the  truster's  death,  and  not  those  accruing  after  that  event ;  and 
that  dividends  of  the  latter  class  fell  to  be  disposed  of  in  terms  of  the 
direction  applicable  to  the  interest  or  profits  of  free  disposable  f\mds. 
The  Lord  Ordinary  held  that  the  pursuer's  claim  was  not  well  founded ; 
and  to-day  the  Court  adhered,  holding  that  before  the  heir  could  become 
entitled  to  three-fourths  of  the  interest  of  any  fund,  it  must  have  been 
*  realised '  and  '  disposable,'  and  that  the  stock  in  question  was  in  neither 
of  these  conditions.  They  further  held  that  the  word  *  dividends,'  in  the 
first  clause  above  quoted,  could  not  receive  the  limited  construction  put 
opon  it  by  the  pursuer,  but  must  be  held  to  refer  to  the  dividends  which 
might  accrue  upon  the  stock  so  long  as  it  might  remain  unsold. 

BONTINE  V.  BONTIKE. — MoT.  24. 

EntaH — Prohibitum  against  Alienation. 

This  is  an  action  of  declarator  at  the  instance  of  William  Cunninghame 
Routine,  Esq.  of  Ardoch,  against  the  heirs  of  entail  entitled  to  succeed  to 
him  in  the  entailed  estate  of  Ardoch,  to  have  it  declared  that  the  entail 
of  Ardoch  is  invalid  and  ineffectual.  The  entail  contains  the  usual  clauses 
prohibiting  alienation,  contraction  of  debt,  and  alteration  of  the  order  of 
sQceession,  and  also  irritant  and  resolutive  clauses  in  proper  form.  The 
entail  further  contained  a  provision  that  it  should  not  be  lawful  to  the 
heirs  of  entail  *  to  sett  any  tack  or  rental  of  the  same,  or  any  part  thereof, 
for  any  longer  space  than  two  lifetimes,  or  for  nineteen  years,  or  one  life- 
time after  the  expiry  of  the  said  nineteen  years.'  It  was  contended  for 
the  pursuer,  that  the  general  prohibition  in  the  entail  against  alienation 
could  not  be  held  to  apply  or  to  strike  against  leases  at  all,  the  entailer 
having  framed  his  deed  on  the  principle  of  dealing  with  the  subject  of  the 
power  of  leasing  under  a  subsidiary  and  special  clause,  and  that  there- 
fore the  entail  was  defective  in  the  prohibition  against  alienation — aliena- 
tion by  granting  leases  not  being  properly  prohibited. 

The  Lord  Ordinary  (Jerviswoode)  held  that,  the  question  not  being 
one  of  intention  on  the  part  of  the  maker  of  the  entail,  but  of  the  con- 
nmction  due  to  the  technical  expressions  used  in  the  deed,  these  must  be 
allowed  to  have  the  meaning  and  force,  and  those  only,  which  the  law  has 
already  fixed  and  ascertained  as  attaching  to  them ;  and  that,  applying 
this  doctrine  to  the  present  case,  the  primary  and  leading  clause  of  pro- 
hibition in  the  deed  of  entail  directed  against  alienation  must  be  read  as 
a  clause  which  struck  by  force  of  its  own  terms  against  the  granting  of 
leases  for  any  period  beyond  such  term  of  endurance  as  the  law  holds  to 
be  consistent  with  the  due  and  ordinary  administration  of  an  entailed 
estate,  be  this  nineteen  or  twenty-one,  or  any  like  period  of  years. 

The  pursuer  having  reclaimed,  the  Court  to-day,  without  calling  on 
the  respondent's  counsel,  refused  the  reclaiming  note,  and  adhered  to  the 
Wd  Ordinary's  judgment. 
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Baxteb  and  Mitchell  v.  Wood. — Mar.  24. 
Trust — Eixpenses  of  LitigaiiorL 

By  aote-nnptial  coDtract  of  marriage  between  John  Smith,  Bometime 
tenant  in  the  Hanghs  of  Kinoaird,  and  his  wife,  certain  property  was  con- 
veyed to  trnstees  therein  named,  for  behoof  of  the  wife.  Ultimately,  the 
trustees  were  reduced  to  two — Mr  Wm.  Neill,  and  Mr  Smith  the  hnsbaDd. 
Mr  Neill  at  last  left  this  country  for  New  Zealand.  Mr  Smith,  in  addi- 
tion to  the  fact  that  his  jus  mariti  and  right  of  administration  were  ex- 
cluded as  to  these  funds,  was  a  debtor  to  the  trust-estate  in  a  considerable 
amount.  In  these  circumstances,  Mrs  Smith  (who  was  living  in  separa- 
tion from  her  husband)  presented  a  petition  to  the  Court  for  the  appoint- 
ment of  a  judicial  factor  on  the  trust-estate.  Mr  Smith  opposed  this 
application,  and  assumed  two  new  trustees,  who,  together  with  himself, 
would  validly  and  expediently  carry  on  the  trust.  The  Court  appointed 
a  judicial  factor,  in  terms  of  Mrs  Smith's  petition,  and  found  no  expenses 
due  to  or  by  either  party.  In  the  course  of  these  proceedings  Mr  Smith 
presented  a  petition  for  the  removal  of  Mr  Neill  from  the  office  of  trustee, 
in  order  to  remove  any  difficulty  as  to  his  assumption  of  new  trnstees. 
The  petition  was  refused,  and  the  Court  again  found  no  expenses  due  to 
or  by  either  party.  The  pursuers,  who  were  the  agents  of  Mr  Smith  in 
these  proceedings,  now  claim  from  the  defender  Mr  Wood,  the  judicia 
factor  appointed  by  the  Court,  the  amount  of  Mr  Smithes  expenses,  as 
expenses  properly  chargeable  against  the  trust- estate. 

The  Lord  Ordinary  (Kinloch)  repelled  this  claim;  but  the  Court  to-daj 
altered,  and  held  that  Mr  Smith  was  in  a  measure  bound  to  maintain  the 
integrity  of  the  trust ;  that  he  could  not  well  have  opposed  the  applica- 
tion for  the  appointment  of  a  judicial  factor  without  suggesting  some 
method  of  carrying  on  the  trust ;  and  that  therefore  the  proceedings  he 
had  taken  had  been  properly  adopted  for  the  benefit  of  the  trust — fiar  as 
well  as  liferenter — and  that  therefore  the  expenses  incurred  should  be 
allowed  out  of  the  trust-estate. 

ScouLAR  V.  Maclauchlan. — Mor.  28. 

Reduction^  Competency  of- — Paivnbroking, 
Tliis  case  originated  in  a  petition  presented  by  the  defender  to  the 
Justices  of  the  Peace  for  Lanarkshire  against  the  pursuer,  founded  on 
the  14th  section  of  the  Pawnbrokers  Act,  39  &  40  George  III.,  c  99. 
and  praying  that  the  pursuer  should  be  ordained  to  deliver  up  to  the 
defender  a  piece  of  French  merino  belonging  to  her,  which  had  been 
pawned,  and  failing  such  delivery,  to  find  him  liable  to  her  in  the  value 
of  said  goods ;  or  otherwise  to  determine  in  the  said  matter,  as  directed 
by  the  said  Act,  and  to  find  him  liable  in  expenses.  The  pursuer  attended 
the  Justice  of  Peace  Court,  and  pleaded  that  the  piece  of  French  merino 
had  been  taken  from  him  by  an  officer  of  police,  with  a  view  to  a  criminal 
prosecution,  and  moved  that  the  proceedings  against  him  should  be  sisted 
till  the  result  of  an  action  raised  by  him  against  the  police  authorities 
should  be  known.  By  an  interlocutor  dated  14th  November  1861,  the 
Justices  refused  this  motion,  and  allowed  the  defender  to  produce  her 
evidence,  after  which  proof  was  led  on  the  part  of  the  pursuer.  There- 
after, on  5th  December  1861,  an  interlocutor  or  decree  was  pronoanoed 
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bj  the  Justices,  whereby,  after  setting  forth  the  import  of  the  proof 
adduced,  they  *  decern  and  ordain  the  eaid  William  Sconlar,  defender,  to 
make  payment  to  the  parsaer  of  L.1,  68.,  being  the  valne  of  the  piece  of 
French  merino  which  was  delivered  to  him  in  pledge  as  aforesaid,  and 
L.3, 155.  as  the  taxed  expenses  of  this  prosecntion,  and  also  to  account 
to  the  complainer  for  the  2s.  she  paid  him  to  cover  interest  on  the  som 
advanced,  in  so  far  as  that  snm  exceeds  the  interest  lawfully  chargeable.' 
This  decree  has  not  been  extracted.  In  order  to  obtain  relief  against  this 
decree,  the  pursuer  presented  a  note  of  suspension  in  the  Bill  Chamber, 
which,  after  answers  were  lodged,  was  passed  by  the  Lord  Ordinary  on 
12th  February  1862.  That  interlocutor,  however,  was  recalled  by  the 
Second  Division,  and  a  remit  was  made  to  the  Lord  Ordinary  '  to  hear 
parties  on  the  grounds  of  suspension  embraced  in  the  first  three  pleas  of 
the  suspender.'  On  resuming  consideration  of  the  case  under  this  remit, 
the  Lord  Ordinary,  on  19th  March  1862,  refused  the  note  of  suspension. 
The  pursuer  then  lodged  a  reclaiming  note  against  this  interlocutor,  but 
afterwards  departed  from  it,  and  resorted  to  this  action  of  reduction. 
The  defender  stated  various  preliminary  defences,  and  inter  alia  that  the 
decree  sought  to  be  reduced  was  not  a  final  judgment,  and  at  all  events 
that  it  was  extractable,  and  had  not  been  extracted. 

The  case  having  been  again  debated,  the  Lord  Ordinary  pronounced 
the  following  interlocutor : — *  In  respect  the  process  at  the  instance  of 
the  defender  against  the  pursuer  is  still  in  dependence  before  the  Justices, 
SDd  that  th^  interlocutor  or  decree  of  .5th  December  1861  is  extractable, 
and  has  not  been  extracted,  sustains  the  objection  to  the  competency  of 
this  reduction,  dismisses  the  action,  and  decerns :  Finds  the  defender 
<*ntitled  to  expenses,  including  those  incurred  by  her  after  the  date  of  the 
interlocutor  of  15th  July  1862,'  etc.  Against  this  interlocutor  the  pur- 
f^ner  reclaimed,  and  counsel  were  heard  yesterday  and  on  Thursday.  To- 
day the  case  was  advised. 

The  Lord  President  said — This  piece  of  French  merino  had  become  a 
very  costly  fabric,  and  the  pursuer  still  desired  to  spend  more  money  on 
account  of  it ;  but  the  Court  must  determine  the  question  according  to 
their  view  of  the  law,  without  regard  to  the  smallness  or  largeness  of  the 
subject  in  di^^pute.  The  view  of  the  law  upon  which  the  Lord  Ordinary 
had  proceeded  was,  that  the  remedy  of  reduction  was  not  competent 
where  the  decree  sought  to  be  reduced  had  not  been  extracted,  unless 
where  the  decree  could  not  be  extracted  by  reason  of  the  nature  of  the 
action,  or  where,  the  judgment  being  final,  suspension  and  advocation 
were  incompetent.  Agreeing  as  he  (the  Lord  President)  did  in  that  view 
of  the  law,  he  was  for  adhering  to  the  Lord  Ordinary's  interlocutor  dis- 
mifsiog  the  reduction  as  incompetent;  and  he  did  so  the  more  readily,  that 
the  whole  argument  of  the  pursuer  went  on  the  footing  that  the  remedy 
of  suspension  was  open  to  him. 

The  Court  therefore  adhered,  and  dismissed  the  action  with  additional 
expenses. 

Susp.  and  IrU,,  Isbale  v.  Jack. — Mar,  81. 
Poor— Relief  of  the  Able-bodied. 
This  is  a  suspension  and  interdict  at  the  instance  of  Robert  Hawlker 
Isdale,  hat  manufacturer,  Dundee,  a  member  of  the  Parochial  Board  of 


270  DIGS8T  OF  DECISIONS  IK 

Dundee,  and  of  the  Acting  Committee  of  that  Board,  against  Henry 
Jack,  Inspector  of  Poor  of  the  parish  of  Dandee,  and  as  representing  the 
Parochial  Board  of  that  parish.  The  question  raised  is  whether  a 
Parochial  Board,  although  not  bonnd  to  do  so,  is  entitled  in  its  discretion 
to  giye  relief,  either  permanent  or  occasional,  out  Of  the  fund  raised  bj 
assessment,  to  persons  who,  being  able-bodied,  are  in  destitution  or 
poverty  merely  from  want  of  employment.  The  Lord  Ordinary  (Kinlocb) 
decided  that  a  Parochial  Board  cannot  legally  afford  temporary  relief, 
from  the  funds  raised  by  assessment,  to  able-bodied  poor  out  of  empioj- 
ment.  The  respondents  having  reclaimed,  the  Court,  in  respect  of  the 
importance  of  the  question  raised,  appointed  the  case  to  be  argued  in 
writing,  and  the  pleadings  to  be  laid  before  the  whole  Court. 

The  majority  of  the  consulted  judges,  consisting  of  the  Lord  Justice- 
Clerk,  Lords  Cowan,  Benholme,  Mackenzie,  Kinloch,  Jerviswoode,  and 
Ormidale,  returned  opinions  to  the  effect  that  the  Lord  Ordinary's  judg- 
ment should  be  affirmed.  The  minority  of  the  consulted  judges — consist- 
ing of  Lords  Neaves  and  Barcaple — were  of  opinion  that  the  Lord 
Ordinary's  interlocutor  should  be  recalled. 

At  the  advising  to-day  the  whole  judges  of  this  Division  concurred 
with  the  minority  of  the  consulted  judges,  holding  that  whilst  the  able- 
bodied  poor  in  a  state  of  destitution  have  no  right  to  demand  relief,  it  is 
competent  and  legal  for  a  Parochial  Board  in  their  discretion  to  afford 
such  relief.  The  result  is  that,  by  a  majority  of  one  of  the  whole  Courts 
it  has  been  decided  that  a  Parochial  Board  cannot  legally  afford  relief  of 
the  nature  in  question. 

Craig  and  Co.  (Fortune's  Executors)  v.  Smith's  Executors. — 

Mar.  31. 

Triennial  Prexription, 

This  was  an  action  at  the  instance  of  the  executors*  creditors  of  the 
late  Alex,  Fortune,  clerk  to  the  late  Professor  Shank  More,  for  fees  in- 
curred by  the  late  Mr  Smith,  W.S.,  to  Mr  Fortune,  as  Mr  More's.  clerk, 
fi-om  1832  to  1860.  Mr  Fortune  died  in  1855,  and  the  case  came  before 
the  Conrt  to-day,  on  a  reclaiming  note  against  an  interlocutor  of  Lonl 
Barcaple,  finding  that  *  the  triennial  prescription  applies  to  the  account 
sued  for.' 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor. 


SECOND  DIVISION. 

Fultons  v.  Fulton  and  Others. — Mar.  22. 
Trust — Liability  for  Intromissions  of  former  Trustee. 
This  was  an  action  at  the  instance  of  James  Fulton  and  Agnes  Foltoiu 
residing  in  Glasgow,  the  only  surviving  children  of  the  deceased  Hogh 
Fulton,  merchant  there,  with  the  consent  of  their  curator,  James  Smith, 
accountant  in  Glasgow,  against  John  Fnlton  and  Others.  The  action 
was  one  of  count  and  reckoning,  on  the  ground  that  the  defenders  had, 
without  any  legal  title,  taken  possession  of  and  intromitted  with  the 
whole  means  and  estate  left  by  the  late  Hugh  Fnlton.  It  appears  that 
after  his  death,  on  the  4th  of  January  1849,  the  deceased's  brother 
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iHegaHj  and  onwarrantabl j,  as  is  alleged,  procured  himself  appointed  sole 
•Mecntor  qua  nearest  in  kin.  He  (William  Folton)  realized  the  estate, 
trhich  is  said  to  hare  amounted  to  L.2284.  Aboat  a  twelremonth  there- 
after, Mr  Hogh  Fulton's  widow  requested  the  executor  to  denude.  This 
he  onljr  agreed  to  do  oa  her  executing  along  with  himself  a  trust  deed  in 
favoor  of  himself  and  the  other  .defenders.  The  deed  was.  executed  on 
the  18th  June  1850,  and  contained  a  varietj  of  provisions  in  regard  to 
ihe  management  and  disposal  of  the  estate.  The  defenders  having  ac- 
cepted of  the  trusty  they  held  a  meeting  on  the  18th  July  1850,  at  which 
William  Fulton  is  said  to  have  produced  a  state  of  his  intromissions. 
Tlttse  the  defenders  approved  of,  and  docqueted  the  account  accordingly. 
The  state  of  that  account  was  as  follows,  viz.: — 

Total  amount  received  .  .        L.2284  16    0 

And  the  total  payments,  including  a  sum  of 
L.IOOO  deposited  in  the  Western  Bank, 
were  ....  1421     0    0 


Leaving  a  balance  of  .  .  .  L.863  16    0 

The  defenders  agreed  to  allow  this  balance  to  remain  in  the  hands  of  William 
Falton  on  bis  personal  security.  He  afterwards  became  bankrupt,  and 
the  defenders  obtained  a  dividend  from  his  estate  of  about  L.65.  The 
firet  questions  that  came  to  be  argued  and  disposed  of  in  the  case  were, 
whether  the  pursuers  were  bound  to  take  over  certain  investments  in 
heritable  property  made  by  the  defenders  from  the  funds  of  the  estate ; 
aod  whether  the  defenders  were  liable  for  the  stun  of  L.863,  which  they 
allowed  the  executor  to  retain  in  loan  when  the  trust  was  constituted. 
The  defenders  maintained  that,  as  they  had  obtained  their  title  from 
William  Fulton,  who  had  been  confirsoed  executor,  and  as  they  had  been 
aetuated  by  motives  of  friendship  towards  the  family,  they  could  not  be 
beM  liable  personally  for  more  than  they  bad  actually  intromitted  with. 
The  Lord  Ordinary  (Eiuloch)  decided  that  the  pursuers  were  not  bound 
to  take  over  the  heritable  subjects,  but  that  the  defenders  were  bound  to 
account  for  the  monies  so  invested,  and  also  for  the  L.863  lent  to  'fViiliam 
Fulton.  The  pursuers  then  maintained  that  the  defenders  were  liable  for 
the  rest  of  the  executry  under  deduction  of  any  bona  Jide  payments  which 
had  been  made  to  the  widow  for  behoof  <^  herself  and  children.  A  remit 
was  made  to  an  accountant  to  report  upon  the  state  of  accounts,  both  as 
between  Mrs  Fulton  and  the  defenders,  as  well  as  between  them  and  the 
porauers.  The  accountant's  report  having  been  obtained,  the  pursuers 
objected  to  it  in  so  far  as  it  debited  them  with  payments  alleged  to  have 
been  made  by  William  Fulton  while  acting  as  executor,  and  for  which  no 
roQcbers  were  produced.  The  Lord  Ordmary  decided  that  the  defenders, 
▼ho  appear  to  have  acted  as  bona  Jide  trustees,  were  not  liable  for  the 
intromissions  or  omissions  of  William  Fulton  previous  to  the  constitution 
of  the  trust.  The  pursuers  reclaimed,  and  counsel  were  heard  yesterday 
and  to-day.  On  behalf  of  the  pursuers  it  was  contended,  that  the  defenders 
having  accepted  an  assignation  to  the  whole  executry  of  the  late  Hugh 
FoItoD,  and  having  approved  of  and  docqueted  the  accounts  of  William 
Falton  as  executor,  they  made  themselves  responsible  for  his  actings  and 
imromissions.    Further,  that  they  could  not  be  regarded,  so  far  as  liability 
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was  concerned,  as  bona  fide  trustees  having  a  legal  title,  but  were  liable 
as  pro-tutors  for  tt^eir  omissions,  as  well  as  intromissions,  on  the  autboritj 
of  Erskine  and  the  Act  of  Sederunt  of  10th  June  1665.  On  the  other 
hand,  it  was  maintained  for  the  defenders,  that  they  could  not  be  held 
liable  for  money  they  never  intromitted  with,  and  which  had  been  lost 
through  the  actings  of  William  Fulton,  who  had  a  legal  title  as  executor 
of  his  late  brother. 

The  Court,  to-day,  adhered  to  the  Lord  Ordinary's  interlocutor. 

Lord  Neaves  dissented,  on  the  ground  that  the  defenders  had  obtruded 
themselves  into  the  management  of  the  pupil's  estate,  thereby  indaciiig 
his  proper  guardians  to  abstain  from  serving  as  tutors  and  acting  under 
the  statutory  regulations  and  responsibilities,  and  that  therefore  they,  the 
defenders,  were  liable  to  the  same  extent  as  tutors  would  have  been. 

Adv,y  Barclay  v.  Thomson. — Mar,  25. 
Sheriff- — Summary  Petition. 

This  was  an  advocation  from  the  Sheriff  of  Aberdeenshire,  at  the  u- 
stance  of  J.  W.  Barclay,  residing  at  St  Devenick  Cottage,  Banchorj- 
Devenick,  against  John  Thomson,  miller.  Mill  of  Cults.  The  advocator, 
in  January  1861,  presented  a  petition  to  have  the  respondent  prevented 
from  obstructing  '  a  public  road  or  footpath,  sometimes  called  the  Birley 
Brae,  or  the  Birley  Brae  Road,  used  also  as  a  kirk-road,  about  three  feet 
in  breadth,'  leading  from  a  certain  point  to  a  certain  other  point  along 
certain  detailed  landmarks.  The  Sheriff-substitute  (Watson)  allowed  a 
proof,  and  upon  the  proof  granted  the  interdict.  Upon  appeal,  the 
Sheriff  (Davidson)  recalled  the  interdict  by  an  interlocutor,  to  which  be 
appended  a  note,  in  which  he  said — '  The  ground  on  which  the  petition 
is  dismissed  is  that  the  road  is  misdescribed  in  the  petition.  It  is  errone- 
ously described  as  to  its  length  and  proportions,  but  chiefly  as  to  its 
situation.  It  is  proved  that  there  is  a  pnblic  footpath ;  but  that  is  not 
the  path  specified  in  the  record.  The  proof  shows  that  there  is  no  such 
path  as  is  described  in  the  petition.  The  Sheriff  cannot  surmount  this 
difficulty;  therefore  the  petition  is  dismissed.'  Against  this  judgment  of 
the  Sheriff  the  present  note  of  advocation  was  presented.  After  hearing 
counsel. 

The  Court  were  of  opinion  that  the  Sheriff  had  been  hypercritical  in 
dismissing  the  petition  on  the  ground  of  the  difference  between  the  state- 
ments in  the  petition  and  the  proof  as  to  the  line  of  the  footpath.  It 
was  clearly  proved  that  there  was  such  a  public  footpath,  and  interdict 
would  be  granted  against  any  one  obstructing  it.  This  was  only  a  pos- 
sessory question,  and  it  was  sufficient  to  describe  the  footpath  in  general 
terms. 

The  Court  therefore  granted  the  interdict,  with  expenses. 

M'DouGAix  AND  Herbertson  V.  Thb  Northern  Assurance  Coufanv. 

—Mar.  28. 
Reduction,  Misrepresentation^  and  Concealment, 
These  are  conjoined  actions  of  suspension  and  reduction  at  the  instance 
of  Messrs  D.  M'Dongall  and  H.  Herbertson  against  the  Northern  Assur- 
ance Company,  under  the  following  circumstances: — In  October  1856. 
M'Dougall  and  Herbertson  became  cautioners  for  John  Dick  and  Sons, 
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as  tenants  in  a  lease  of  a  threadmill,  and  the  machinery  contained  in  it, 
heritable  and  moveable,  granted  by  the  Northern  Assnrance  Company  as 
proprietors  of  the  mill  and  machinery.  They  became  bonnd  on  the 
lease,  along  with  Dick  and  Sons,  for  the  due  payment  of  a  rent  of  L.IOOO 
per  annnm.  They  now  contend  that  they  are  liberated  from  the  obliga- 
tion on  two  grounds.  First,  They  say  that  the  transaction,  though 
ofitenstbly  one  of  lease,  was  not  so  in  reality,  bnt  was  a  transaction  of 
secnrity,  by  which  a  loan  of  L.6000  bearing  legal  interest,  made  by  the 
Assurance  Company  to  Dick  and  Sons,  was  to  be  rendered  safe.  The 
mode  of  accomplishing  the  transaction  was  the  very  usual  one  of  Dick 
and  Sons  granting  to  the  Company  an  ex  facie  absolute  disposition  of  the 
mill  and  machinery,  qualified  by  a  back  bond,  and  the  Company  then 
granting  a  lease  to  Dick  and  Sons,  under  which  they  remained  in  posses- 
sion as  tenants.  M'Dougall  and  Herbertson  allege  that  the  true  nature 
of  the  transaction  was  not  disclosed  to  them,  and  they  entered  into  their 
obligation  in  the  belief  that  the  transaction  was,  as  represented,  a  mere 
transaction  of  lease.  Secondly,  M'Dougall  and  Herbertson  say  they  are 
relieved  from  their  obligation  because  the  subjects  let  have  been  evicted 
in  the  following  way.  The  Northern  Assurance  Company  took  infeft- 
ment  on  Dick  and  Sons'  conveyance  to  them,  but  never  took  possession, 
or  did  anything  to  complete  their  title  to  the  machinery  in  the  mill.  In 
1857  Dick  and  Sons  were  sequestrated ;  and  their  trustee  having  claimed 
the  machinery  as  belonging  to  the  bankrupts,  a  compromise  was  entered 
into  between  him  and  the  Assurance  Company,  under  which  the  machi- 
nery was  given  up  to  the  trustee,  and  sold  by  him  for  the  benefit  of  the 
j^eneral  body  of  creditors.  In  these  circumstances  M'Dougall  and  Her- 
bertson brought  a  suspension  of  a  charge  of  the  Assurance  Company  for 
a  half-year's  rent  under  the  lease,  and  also  a  reduction  of  the  lease  itself. 
A  proof  was  allowed,  upon  considering  which  the  Lord  Ordinary  (Kin- 
loch)  assoilzied  the  defenders  from  the  reduction,  and  in  the  suspension 
foQod  the  letting  orderly  proceeded.  The  pursuers  and  suspenders  having 
reclaimed, 

The  Court  to-day  were  of  opinion  that  the  Lord  Ordinary  bad  done 
right  in  assoilzieing  from  the  reduction,  because  there  was  no  proof  of 
misrepresentation  or  undue  concealment.  But  in  regard  to  the  suspen- 
sion, they  were  of  opinion  that  the  letters  should  be  suspended,  because 
the  subjects  let — or  at  all  events  that  which  made  the  subjects  let  valuable, 
▼iz.,  the  machinery — ^had  been  evicted. 

M^DoNALD  V,  The  Union  Bank  op  Scotland. — Mar.  30. 
BiU—Proofof  Value. 
This  was  an  action  of  reduction  at  the  instance  of  Donald  McDonald, 
innkeeper,  Weem,  by  Aberfeldy,  against  the  Union  Bank  of  Scotland. 
The  object  of  the  action  is  to  reduce  a  promissory-note  for  L.300  granted 
by  Uie  pursuer  to  the  Union  Bank,  and  the  only  ground  of  action  now 
insisted  in  is  that  the  promissory-note  was  granted  without  value.  This 
groQod  of  action  rested  on  the  circumstances  under  which  the  promissory- 
note  was  granted.  In  August  1860  the  pursuer  indorsed  a  draft  upon 
the  Commercial  Bank  of  Scotland  for  L.300,  drawn  by  one  John 
M'Donald,  sometime  cattle-dealer,   Torridon,   which  draft    was    then 
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honoured  by  Mr  Rankine,  the  agent  for  the  Union  Bank  at  Aberfeldj. 
The  draft  was  sent  ap  to  the  Commercial  Bank,  and  the  answer  returned 
was  that  the  drawer,  John  M'Donald,  had  no  effects  with  them.  The 
Union  Bank  then  came  against  Donald  McDonald,  the  pnrsner,  on  accoDot 
of  his  indorsation.  His  reply  was  that  he  did  not  indorse  with  the  inten- 
tion of  being  liable,  and  that  Mr  Rankine,  the  bank  agent,  was  aware  of 
the  understanding  on  which  the  indorsation  was  given.  In  order  to  gi?e 
time  to  the  porsaer,  the  Union  Bank  agreed  to  stay  proceedings  upon 
the  dishonoured  draft,  he  granting  the  promissory-note  now  sought  to  be 
reduced.  The  action  of  reduction  having  been  raised,  the  Lord  Ordinary 
dismissed  it ;  but  on  a  reclaiming  note,  the  Court  allowed  a  proof  before 
answer.    This  proof  has  now  been  taken,  and  counsel  heard  upon  it. 

The  Court  to-day  were  of  opinion  that,  on  the  face  of  the  draft  of 
August  1860,  the  pursuer  was  clearly  liable  for  the  sum  of  L.300,  having 
indorsed  it  before  the  bank  agent  paid  its  contents.  They  were  further 
of  opinion  that,  although  it  was  quite  competent  for  the  pursuer  to  prove 
that  he  did  not  sign  the  draft,  and  his  indorsation  was  not  taken  by  the 
Union  Bank  on  the  footing  of  his  being  liable  for  the  contents,  the  proof 
had  completely  failed  to  establish  that  there  was  any  such  understanding 
at  the  time  the  draft  was  cashed  by  Mr  Rankine.  Their  Lordships  were 
therefore  of  opinion  that  the  promissory-note  sought  to  be  reduced  bad 
been  granted  for  value,  and  that  therefore  the  action  must  be  dismissed. 

M.P.^  Trustees  op  the  late  J.  M.  Douglas  v.  General  Monteath 
Douglas  amd  Others. — Mar,  30. 
Trust — Election. 
In  this  case  the  Second  Division,  on  the  18th  December  1868,  appointed 
parties  to  be  heard  on  the  following  points: — (1.)  Whether  the  judicial 
factor,  as  representing  and  administering  the  trust  created  by  the  settle- 
ment of  Archibald  Douglas  Monteath,  is  entitled  to  demand  from  James 
M.  Douglas's  trustees  a  conveyance  of  the  estate  of  8tonebyres;  and 
whether  the  said  trustees  are  bound  or  entitled  to  make  such  conveyance, 
and  if  so.  on  what  condition.  (2.)  On  the  assumption  that  the  said  judicial 
factor  is  not  entitled  to  demand,  or  the  said  trustee  entitled  or  bound  to 
make,  such  conveyance,  what  amount  the  said  factor  is  entitled  to  require 
shall  be  stated  to  the  credit  of  Archibald's  estate,  in  respect  of  the  estate 
of  Stouebyres,  or  of  the  money  of  Archibald's  estate  expended  in  the 
purchase  or  improvement  thereof,  in  separating  the  trust  fund  and  effects 
of  Archibald  Douglas  Monteath  from  those  of  James  Monteath  Douglas; 
and  with  a  view  to  the  discussion  of  these  questions,  the  Court  appointed 
the  trustees  of  James  Monteath  Douglas  to  state  in  a  minute  from  what 
source  the  money  expended  in  the  purchase  of  the  estate  of  Stonebjres 
was  obtained ;  also  what  sums  were  expended,  and  at  what  time,  on  the 
improvement  of  said  estate,  etc.  The  trustees  accordingly  put  in  a  miDote 
stating,  inter  aiia^  that  the  estate  of  Stouebyres  was  purchased  in  NoTem- 
her  1842  for  the  sum  of  L.25,500;  that  the  late  J.  M.  Douglas  spent 
L.28,000  in  permanently  improving  the  estate ;  that  the  estate  is  now 
worth  the  original  price,  plus  the  sums  expended  in  improving  it  Tbe 
judicial  factor  put  in  answers  generally  denying  the  statements  in  tbe 
minute,  except  as  to  the  qriginal  price  of  Stonebyres.  Counsel  having 
been  heard,  the  case  was  advised  to-day.    After  <  finding'  on  the  factf, 
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Iheir  LordshipB  in  an  interlocutor  say : — Find  that  in  the  event  of  the 
^d  factor  and  the  said  General  Monteath  Douglas  electinf?  not  to  take  a 
cott?ejance  of  the  said  estate  of  Stonebyres,  under  the  conditions  foresaid, 
ihej  will  then  be  entitled  in  the  accounting  to  receive  payment  of  or  credit 
for  the  said  sum  of  L.25,500  paid  out  of  the  funds  of  the  said  Archibald 
Douglas  Monteath  as  the  price  of  the  said  estate,  with  any  interest  that 
may,  upon  a  just  accounting,  be  held  to  accrue  thereon,  after  making 
aJlowance  for  the  liferent  use  and  enjoyment  by  the  said  James  Monteath 
DoQglas  of  the  said  sum,  as  part  of  the  residue  of  the  said  Archibald 
Dooglas  Monteath  ;  and  appoint  the  judicial  factor  of  the  said  General 
Mooteatb  Douglas  to  state  in  a  minute  in  what  way  they  intended  to 
exercise  the  option  to  which  they  are  entitled  in  terms  of  the  above  findings. 

APPEALS  IN  THE  HOUSE  OF  LOKDS. 
Pitt  v.  Pitt. — April  6. 

The  facts  bearing  upon  this  appeal  (which  related  exclusively  to  the 
jorisdiction  of  the  Court)  are  explained  in  the  following  judgment : — 

The  Lord  Chancellor  said :  This  was  an  appeal  from  an  interlocutor 
pronounced  by  the  Lord  Ordinary  in  the  Court  of  Session,  and  adhered  to 
hj  the  loner  House.  The  suit  had  been  instituted  by  Colonel  Pitt  against 
the  present  appellant,  Mrs  Pitt,  for  a  divorce.  Preliminary  defences  were 
pat  io ;  among  them  the  plea  of  jurisdiction  arose,  and  the  question  on 
the  issues  then  raised  was  determined  in  favour  of  the  respondent.  It 
was  admitted  by  the  Lord  Ordinary,  and  also  by  the  judges  of  the  Inner 
Dirision,  that  the  jurisdiction  of  the  Court  depended  on  the  question  of 
the  domicile  of  Colonel  Pitt,  the  pursuer  hi  the  action  in  the  court  below. 
The  Lord  Ordinary  was  of  opinion  that  Colonel  Pitt's  domicile  was  in 
Scotland ;  that  for  all  intents  and  purposes  his  domicile  was  complete ; 
aod  that  he  had  not  merely  acquired  in  Scotland  a  sufficient  domicile  for 
the  purpose  of  the  jurisdiction  of  the  Court.  The  Inner  House  did  not 
quite  agree  with  the  Lord  Ordinary  in  that  opinion.  The  majority  of  the 
jodges  seemed  to  be  of  opinion  that  Colonel  Pitt  was  not  absolutely  domi- 
ciled in  Scotland ;  but  that  some  domicile  short  of  an  absolute  and  com- 
plete domicile  would  be  sufficient — a  forensic  domicile — to  confer  jurisdic- 
tion on  the  Conrt,  and  therefore  they  adhered  to  the  interlocutor  of  the 
Lord  Ordinary.  At  the  bar  it  was  admitted  by  the  counsel  for  the  re- 
spondent that  the  proper  view  of  the  case — indeed,  the  only  view  of  it  they 
coald  take — was  that  taken  by  the  Lord  Ordinary ;  that  Colonel  Pitt  had 
acquired  a  complete  domicile  in  Scotland,  and  had  thereby  put  ofif  and 
lost  bis  original  domicile  in  England.  It  would  be  unnecessary,  therefore, 
to  consider  the  very  important  questions  of  jurisprudence  that  might  be 
inTolred  in  this  case,  if  their  Lordships  came  to  the  conclusion  that 
Colonel  Pitt  had  not  an  absolute  and  complete  domicile  in  Scotland.  If 
lie  was  not  domiciled  in  Scotland  to  all  intents  and  purposes,  then  by  the 
Admission  of  the  counsel  for  the  respondent  it  would  be  impossible,  in  ac- 
cordance with  law,  to  maintain  the  interlocutor  which  had  been  pro- 
aouDced  in  Scotland.  The  facts  were  extremely  simple,  and  there  was 
fortunately  no  discrepancy  or  conflict  in  point  of  evidence.  Colonel  Pitt, 
^ng  in  a  state  of  great  pecuniary  embarrassment,  was  obliged  to  quit 
li^nglaod  and  fiy  the  country  by  reason  of  the  demands  of  hia  creditors  in 
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1854.  He  went  to  Scotland  in  the  aatumn  of  that  year ;  and  the  object 
pf  his  going  to  Scotland  was  to  find  a  secnre  and  cou?euient  hiding-place. 
He  endeavoured  to  accomplish  that  end  by  assuming  different  designatioDs ; 
and  after  he  had  been  resident  in  Scotland  three  or  four  years,  he  very 
graphically  and  correctly  describes  himself  as  tired  of  the  life  he  had  led 
— <  weary  of  dodging  about  as  Parsons  or  Plullimore,'  these  being  the 
aliases  which  he  had  at  different  times  assumed.  The  Lord  Ordinarj 
thought  there  was  no  ground  for  imputing  to  Colonel  Pitt  a  final  iDteu- 
tion  to  relinquish  his  English  domicile  until  the  9th  of  May  1858,  when  he 
took  a  lease  for  six  years  of  a  shooting-lodge  at  Kilnin?er,  on  the  west 
coast  of  Scotland.  The  Lord  Ordinary  appeared  to  hatre  arrived  at  the 
conclusion  that  immediately  upon  his  acquiring  that  settled  place  of  resi- 
dence, by  way  of  contrast  to  the  mode  in  which  he  had  spent  his  time 
previously  at  other  places  in  Scotland,  he  must  be  properly  considered  to 
have  acquired  a  new  and  complete  domicile.  Now  he  (the  Lord  Chancel- 
lor) could  not  concur  in  that  conclusion.  Colonel  Pitt  had  left  England, 
as  he  himself  said  in  one  of  his  letters,  from  necessity  and  not  from 
choice.  He  spoke  of  his  residence  in  Scotland  as  a  residence  under  the 
influence  of  that  necessity ;  and  the  intention  of  Colonel  Pitt  was  abun- 
dantly illustrated  by  his  own  declarations  in  letters  written  both  at  the 
time  of  his  acquiring  this  settled  residence  at  Kilninver,  and  also  subse- 
quently, down  to  the  period  when  it  was  most  material  to  ascertain  his 
position — namely,  December  1860,  when  the  suit  for  the  purpose  of  ob- 
taining a  divorce  was  instituted  in  the  Court  of  Session.  From  these 
letters  it  was  clear  that  Culonel  Pitt,  both  before  he  took  the  lease  and 
subsequently,  was  in  constant  communication  with  the  solicitor  and  bis 
friends,  for  the  purpose  of  ascertaining  in  what  manner  he  could  be  re- 
leased from  his  debts  and  liabilities.  On  one  occasion  he  had  formed  a 
design,  about  which  be  corresponded  with  his  brother  (Lord  Rivers),  for 
making  a  conveyance  of  a  reversionary  interest  or  remainder  which  he  had 
in  an  estate,  and  then  passing  through  the  Insolvent  Debtors'  Court.  At 
a  subsequent  period  he  expressed  his  determination  to  get  rid  of  his  debts 
through  the  medium  of  a  Scotch  bankruptcy, — a  proceeding  then  a  com- 
mon one,  but  on  which  some  restraints  were  put  by  the  provisions  of  the 
Bankruptcy  Act  of  1851.  He  found,  therefore,  that  Colonel  Pitt,  through- 
out the  whole  of  this  period,  was  chafing  under  the  necessity  in  which  he 
was  placed — meditating  the  mode  of  finding  some  escape  from  his  debts 
and  liabilities,  and  evincing  the  greatest  possible  anxiety  to  return  and 
live  in  England,  so  that  he  might  have  unrestrained  communication  with 
the  members  of  his  family,  for  whom  he  appeared  to  entertain  the  warmest 
affection.  Under  these  circumstances,  was  it  possible  to  impute  to  him 
an  intention  of  finally  relinquishing  his  English  domicile,  and  acquiring  a 
new  domicile  in  Scotland  t  The  whole  of  his  correspondence  contradicted 
such  a  notion.  There  could  be  no  doubt  as  to  his  deliberate  intention,  if 
he  could  obtain  the  means,  of  being  free  from  his  debts.  There  was  no 
possibility  to  doubt  that  he  would  have  quitted  Scotland  instantly,  or  with 
the  greatest  possible  alacrity,  and  returned  to  the  place  of  his  original 
domicile.  There  was  no  animus  of  deliberately  acquiring  a  new  domicile 
in  Scotland,  and  altogether  putting  off  his  English  domicile.  If  that 
could  not  be  imputed  to  Colonel  Pitt,  it  was  impossible  to  hold,  accord-' 
ing  to  the  just  rules  of  law  as  admitted  by  counsel  at  the  bar,  that 
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the  order  pronounced  in  the  Court  below  could  be  maintained.  Were  it 
not  necessary,  which  he  trusted  it  would  not  be,  to  arrive  at  a  different 
conclusion,  he  should  hare  felt  the  greatest  poBBible  difficulty  in  holding 
that  the  domicile  of  the  husband  must  be  regarded  in  law  as  the  domicile 
of  the  wife,  by  construction  or  by  fiction,  so  as  to  compel  the  wife  to  follow 
the  husband,  and  become  subject,  for  the  purpose  of  divorce,  to  the  juris- 
diction of  the  tribunal  of  any  country  in  which  the  husband  might  choose 
even  for  that  purpose  alone,  to  fix  and  declare  that  he  meant  to  acquire  a 
I16W  absolute  domicile ;  but  it  was  unnecessary  to  enter  into  the  question, 
for  he  trusted  their  Lordships  would  agree  with  him  in  considering  that 
there  was  nothing  to  warrant  the  inference  that  Colonel  Pitt  had  pnt 
off  his  English  domicile,  and  deliberately,  ipso  facto,  chosen  a  Scotch  domi- 
cile. He  recommended  their  Lordships  to  reverse  the  decision  of  the 
Court  below,  and  declare  the  appellant  absolved  from  the  whole  con- 
clusions of  the  action. 
Lord  Chelmsford  and  Lord  Kingsdown  concurred. 

Yelvsrton  v.  Yelverton. — April  6. 

The  Appeal  Committee  of  the  Honse  of  Lords,  on  the  same  day,  dis- 
posed of  a  petition  presented  by  Mrs  Yelverton  to  pay  her  L.500,  to  enable 
her  to  defend  her  interest  in  the  appeal.  Various  authorities  were  cited 
to  show  that  the  rule  of  law  in  such  cases  was,  that  if  a  lady  made  out  a 
strong  prima  facie  case  of  marriage,  the  Court  would,  before  the  final 
decision,  award  her  some  alimony.  The  good  faith  of  the  case  was  wholly 
on  her  side.  The  defences  which  were  pleaded  were  submitted  to  be  ex- 
tremely dishonest ;  and,  at  all  events,  the  bnrden  of  proving  them  clearly 
fell  on  Major  Yelverton,  and  the  Court  of  Session  had  decided  that  he  had 
failed  in  the  proof.  In  these  circumstances,  it  was  submitted  that  a  man 
vho  had  thus  placed  himself  in  the  condition  of  being  prima  facie  married, 
most  bear  the  burdens  of  a  husband  in  the  first  instance,  and  afford  to  the 
lady  be  had  deserted  the  means  of  fairly  trying  the  case  on  such  a  defence. 
On  the  other  side,  it  was  argued  the  cases  cited  did  not  apply,  and  that 
the  Court  of  Session,  and  not  the  Appeal  Committee,  was  the  proper  tri- 
bunal to  dispose  of  such  an  application.  The  Lord  Chancellor  said  his 
own  impression  rather  was  that  such  application  should  not  be  entertained 
before  the  Appeal  Committee;  but  he  found  from  the  case  of  Blake^  which 
had  been  referred  to,  that  so  far  baek  as  1828  Lord  Lyndhursthad  acted 
on  an  opposite  principle,  which  could  not  now  be  disturbed.  He  thought 
thst  in  this  case  the  judgment  of  the  Court  of  Session  must,  in  the  mean- 
time, receive  effect,  and  that  this  lady  was,  for  the  present,  entitled  to  tlie 
status  and  rights  of  Major  Yelverton's  wife.  The  report  of  the  Commit- 
tee would  therefore  be  that  Major  Yelverton  should  pay  her  L.I  50,  afid 
that  her  case  should  be  lodged  in  three  weeks,  which  would  insure  the 
cause  being  disposed  of  this  session. 
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Administration  of  Estate. — The  administrator  of  au  inteBtate*8  estate  paid  to 
seven  out  of  eight  of  the  next-of-kia  L.1260  on  aooount  of  each  share,  and  made 
only  small  payments  on  account  of  the  remaining  share.  In  distributing  the 
residue  of  the  estate,  after  a  lapse  of  thirty  years,  the  persons  claiming  the  last- 
mentioned  share  insisted  that  for  the  purposes  of  distribution  a  sum  of  L.l2d0 
ought  to  be  treated  as  having  been  set  apart  on  account  of  their  share,  and  in- 
terest at  L.4  per  cent,  to  be  allowed  thereon,  and  that  the  small  payments  ought 
to  be  treated  as  having  been  made  on  account  of  the  interest  on  that  L.1250. 
It  was  held,  that  this  would  be  conferring  a  benefit  in  the  nature  of  compound 
interest  on  the  claimants  of  the  unpaid  s£ure,  and  the  only  mode  of  equalization 
which  the  rules  of  the  Court  allowed  was  to  charge  each  recipient  with  the 
amount  paid  to  him,  together  with  simple  interest  at  Ij.4  per  cent,  from  thedat« 
of  payment.  An  administrator  having  advanced  a  sum  consisting  partly  of  the 
intestate^s  and  partly  of  his  own  monies  on  a  security  which  it  was  apprehended 
would  prove  deficient,  it  was  held,  that  the  deficiency,  if  any,  must  be  borne 
by  his  own  share  of  the  monies  advanced  in  exoneration  of  the  intestate^s  estate. 
Kindersley,  V.-O. :  It  is  said  that  the  direction  for  apportionment  is  wrong,  for 
a  reason  which  I  may  say  at  once  amounts  to  a  complaint  that  compound  in- 
terest is  not  charged But  this  amounts  to  the  same  thing  as  say- 
ing that  simple  interest  is  not  strict  pecuniary  justice,  and  no  doubt  it  is  not. 
Strict  pecuniary  justice  is  nev«r  done  in  any  case  whei^e  a  man  does  not  get  com- 
pound interest :  that  is,  if  A.  owes  B.  a  debt  with  interest,  and  A.  does  not  pay 
for  twenty  years,  that  is  unreasonable.;  but  B.  gets  no  more  than  simple  in- 
terest, amounting  to  the  rate  reserved  in  the  contract.  Strict  justice  is  never 
done  unless  the  creditor  gets  paid  his  interest  exactly  at  the  time  at  which  it 
ought  to  have  been  paid  according  to  the  contract.  Take  the  stronger  case  of 
a  testator  leaving  an  annuity,  meaning  it  probably  for  the  annuitant's  subsis- 
tence :  it  is  settled  by  a  series  of  decisions,  although  the  Courts  have  struggled  to 
do  something  like  justice,  that  you  cannot  have  interest  upon  arrears ;  that  no 
doubt  is  a  very  hard  case,  but  so  it  is.  The  Court  considers  that  it  is  better  to 
have  a  rule  of  law  easily  worked  out,  than  an  elaborately  contrived  one,  inflict- 
ing mischief  upon  those  it  was  intended  to  benefit,  and  involving  heavy  ex- 
pense and  litigation  in  endeavouring  to  work  it  out.  The  mischief  in  this  case, 
if  there  is  mischief  following  from  the  want  of  strict  arithmetical  justice,  arises 
from  the  habit  of  the  Court  not  to  allow  compound  interest ;  and  there  being 
no  instance  in  which  the  Court  has  ever  done  it,  all  I  can  say  is  that  the  decree 
is  right  in  that  respect.-^(Xam&e  w.  Orton,  33  L.  J.,  Ch.  81.) 

Marriage  Settlement. — ^A  marriage  settlement  contained  a  covenant,  that  if 
at  any  time  during  the  coverture  the  husband  or  wife,  or  either  of  them  in  her 
right,  should  by  gift,  descent,  succession  or  otherwise  become  entitled  to  an? 
r»Eil  or  personal  estate  of  the  value  of  L.100  or  upwards  at  any  one  time  (other 
than  interests  which  should  be  restricted  to  the  life  of  the  wife,  or  which,  whether 
so  restricted  or  not,  should  be  settled  to  her  separate  use),  then  that  the  same 
should  be  settled  upon  the  trusts  of  the  settlement.  After  the  marriage  real  and 
TJersonal  estate  was  given  by  will  unto  and  to  the  use  of  the  wife  and  her  hus- 
band, their  heirs,  executors,  administrators,  and  assigns,  as  joint  tenants ;  and 
it  was  held,  the  property  given  by  the  will  was  not  within  the  terms  of  the 
covenant.— (Wood,  ¥.-(;. ;  Edye  v.  Addison,  33  L.  J.,  Ch.  132.) 

Illegal  Consideration. — W,  0.  B.,  by  a  settlement  expressed  to  be  made  in 
consideration  of  an  intended  marriage  with  the  niece  of  his  deceased  wife,  and 
of  his  natural  love  and  affection  for  bis  children  by  his  late  wife,  assigned  cer- 
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tain  faods  to  trustees  upon  trust  for  herself  until  the  solemnization  of  the  in- 
tended marriage,  and  after  solemnization  upon  trusts  for  the  benefit  of  himself, 
his  intended  wife,  and  the  children  of  his  former  wife  and  of  his  then  intended 
marriage.    He  afterwards  died  in  debt.     Upon  a  bill  by  creditors,  it  was  held  by  "\ 

the  Master  of  the  Rolls,  that  the  legal  and  illegal  considerations  for  the  deed 
were  so  mixed  up  together  that  the  deed  was  void ;  and,  on  appeal,  the  Lords 
Joitices  aifirmed  the  decree,  but  on  the  ground  that  no  marriage  had  ever  been 
sdemnized  within  the  proper  meaning  of  the  settlement,  and  that  the  first  trust 
in  favour  of  the  settlor  remained  therefore  in  force.  Lord  Justice  Knight  Bruce 
aid :  That  the  first  trust  in  this  settlement  was  for  the  settlor,  his  executors, 
administrators,  and  assigns^  until  the  then  intended  marriage  should  be  solemnized 
between  himself  and  t£e  lady  therein  mentioned ;  and  the  first  question  was, 
vbat  was  the  meaning  to  be  ascribed  to  the  word  ^  solemnized,'  as  used  in  that 
iostnunent?  As  it  was  used  in  that  instrument,  he  thought  that  it  must  mean 
validly  and  effectually  solemnized.  The  ceremony  of  marriage  was  indeed  gone 
through  afterwards,  but  the  lady  and  gentleman  were  domiciled  in  England, 
ind  their  domicile  had  not  been  changed,  and  the  lady  was  his  wife^s  niece. 
Therefore,  although  the  marriage  ceremony  took  place  at  Neufcbatel,  it  was  as 
ineffectual  as  if  there  had  never  been  any  such  oeremony  at  all. — {fih^pman  t. 
Bradley,  33  L.  J.,  Ch.  139.) 

CoKTRiBUTORT. — ^A  shareholder  in  a  joint-stock  company  was  chosen  director 
and  acted  as  such,  but,  wishing  to  get  rid  of  his  shares,  applied  to  the  managing 
director,  and  entered  into  an  arrangement  that  if  the  latter  would  find  a  pur- 
chaser for  the  shares  he  (the  managing  director)  should  have  L.IO  per  cent. 
cofflmisBion  on  the  transaction.  Su^equently  the  shareholder  transferred  direct 
^}  the  company,  the  purchase-money  for  the  shares  being  taken  in  part  payment 
for  annuities  granted  by  the  company  to  the  shareholder,  and  paid  the  managing 
<lirector  Uie  l^ance  of  the  consideration  for  the  annuities,  and  the  L.10  per 
(%Qt.  The  deed  of  settlement  authorized  the  purchase  of  shares  by  the  company, 
I>roTided  that  it  should  not  be  lawful  for  the  directors  to  purchase  any  sbares 
vithoat  the  authority  and  sanction  of  a  general  meeting  of  proprietors  previously 
in  that  behalf  obtained.  The  only  notice  of  the  transactton  at  any  general 
'oeeting  appeared  to  be  an  obscure  reference  to  it  in  a  balance-sheet  presented 
^t  a  subsequent  meeting ;  but  the  minutes  of  what  took  place  at  the  meetings 
'i  the  company  were  generally  inaccurate,  and  the  company  exercised  acts  of 
ownership  over  the  shares  so  transferred.  Five  years  elapsed,  and  the  company 
Has  ordered  to  be  wound  up.  It  was  held  by  the  Lord  Chancellor,  that  it  was 
not  necessary  that  the  sanction  of  a  general  meeting  should  be  obtained  pre- 
uously  to  any  treaty  for  the  purchase  of  the  shares,  but  only  previously  to  the 
<^atract  becoming  finally  binding,  and  that  under  the  circumstances  it  roust  be 
^cumed  as  against  the  company,  that  the  transaction  was  properly  submitted 
to  a  meeting  and  sanctioned ;  and  consequently  (reversing  the  decision  of  Kin- 
'lenley,  V.-G.)  that  the  transfer  was  valid,  and  the  transferor  must  be  struck  off 
ihe  list  of  contributories.  It  was  also  held,  that  the  stipulation  for  the  allow- 
ance of  commission  did  not  affect  the  transaction  as  between  the  transferor  and 
<he  company. — (In  re  the  British  Provident  Life  and  Fire  Assurance  Society^  re 

W,  33  L.  J.,  Ch.  »4.) 

CoPTRiGHT. — By  the  effect  of  section  18  of  5  &  6  Vict.,  c.  45,  the  proprietor 
'*f  ^  periodical  is  precluded  from  republishing,  without  the  consent  of  the  author, 
^cles  written  by  the  latter  for  and  published  in  ivch  periodical  in  any  other 
f'^rm  than  as  reprints  of  tiie  entire  numbers  of  the  penodical  in  which  those 
articles  appeared.  And  a  republication  in  supplemental  numbers  of  a  selection 
^^  tales  formerly  published  in  a  periodical,  is  a  separate  publication  within  the 
■^ctbn.  Stuart,  V.-C. :  The  proviso  in  the  18th  section  of  the  5th  and  6th  Vict. , 
'  45,  which  prohilHts  a  publication  *  separately  or  singly,*  is  intended  for  the 
'<Defit  and  protection  of  authors ;  and  this  Court  in  previous  cases  has,  and  I 
^ti'Qk  wisely,  construed  the  language  of  the  proviso  so  as  to  afford  that  protec- 
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lion  which  was  thereby  intended  by  the  Legi&latnre,  and  being  so  intended,  it  if 
the  duty  of  the  Court  now  to  give  the  relief  asked.  In  the  case  of  the  BiAopoj 
Hereford  ▼.  GHffin  (16  Sim.  190,  S.  C.  17  Law  Rep.  (N.  S.),  Ch.  210),  it  wm 
said  in  argument  that  the  meaning  of  the  clause  was  not  to  Test  the  copyright 
of  an  article  in  the  proprietors  or  publishers  of  a  periodical  work,  but  simply  to 
give  them  a  licence  to  use  the  matter  for  a  particular  purpose.  That  view  was 
adopted  by  the  late  Vice-chancellor  of  England  in  that  case,  and  subsequentW 
by  Yioe-Charicellor  Sir  W.  P.  Wood  in  Mayhew  v.  Maxwett  (1  Jo.  and  H.  812)': 
and  that  is  the  view  which,  upon  the  construction  of  the  language  of  the  Act, 
fortified  by  those  authorities,  I  feel  myself  bound  to  take  in  this  case. — {Smilk  v. 
Johnson,  83  L.  J.,  Ch.  187.) 

Foreign  Contract. — Held  by  the  House  of  Lords,  affirming  the  judgment  of 
Wood,  y.-C,  that  in  the  construction  of  a  foreign  document  in  the  En^ish 
Courts,  the  judge  or  Court  must  obtain,  first,  a  translation  of  the  document ; 
secondly,  an  explanation  of  any  terms  of  art  used  in  it ;  thirdly,  infonnation  on 
any  special  law  ;  and,  fourthly,  on  any  peculiar  rule  of  construction  of  tbe 
foreign  state  affecting  it ;  and  it  is  the  duty  of  the  English  Court  with  sacii 
light  to  construe  the  document. — (The  Duchess  diSora  v.  PhiUips^  38  L.  J.,  Ch. 
129.) 

Waste. — The  rights  and  interests  of  tenants  for  life  and  remaindermen,  id 
reference  to  timber  felled  and  mines  won  by  a  tenant  for  life  impeachable  for 
waste,  discussed  and  considered.  And,  senile — 1.  That  the  tenant  for  life  may 
work  abandoned  mines  where  the  previous  working  has  been  stopped  merely 
from  inability  to  carry  it  on  at  a  profit.  Secus,  if  stopped  with  a  view  to  the 
permanent  advantage  of  the  estate.  2.  That  the  tenant  for  life  may  cut  oak 
coppice  in  due  course  for  his  own  benefit,  when  the  custom  of  the  country  so 
permits,  and  may  also  take  the  profits  which  arise  from  the  periodical  thin- 
nings of  woods.  3.  That  the  proceeds  of  timber  cut  and  minerals  won,  with  a 
proper  regard  to  the  benefit  of  an  estate,  by  a  tenant  for  life  impeachable  of 
waste,  wiD,  by  the  rules  of  the  Court  of  equity,  be  invested  and  dealt  with  as 
part  of  the  corpus  of  the  estate,  the  tenant  for  life,  though  impeachable  of 
waste,  receiving  the  income.  4.  That  the  proceeds  of  timber  and  minerals 
improperly  cut  and  won  at  a  time  when  there  is  no  person  in  esse  unimpeach- 
able for  waste,  must  be  similarly  dealt  with,  except  Uiat  the  tenant  for  life, 
improperly  acting,  cannot  receive  the  income.  6.  That  the  proceeds  of  timber 
and  minerals  improperly  cut  and  won  by  a  tenant  for  life  impeachable  of  waste^ 
at  the  time  when  tnere  is  in  existence  a  remainderman  entitled  indefeasibly  to 
the  first  estate,  unimpeachable  of  waste,  belong  absolutely  to  such  remainder- 
man. 6.  That  notwithstanding  the  popular  notion  to  the  contrary,  the  proceeds 
of  windfalls  of  timber  must  be  invested  and  dealt  with  as  part  ot  the  corpus  of 
the  settled  estate. — {Bagot  v.  Bagot ;  and  Legge  v.  Legge ;  Master  of  the  Rolls, 
88  L.  J.,  Ch.  116.) 

REyocATiON. — A  testamentary  paper  purporting  to  be  a  codicil  to  a  will,  bat 
being  substantially  ind^ndent  of  it,  is  not  necessarily  revoked  by  the  revocatiou 
of  the  will.  Sir  J.  P.  Wilde  :  The  only  question  is,  whether  the  codicil  is  inde- 
i^endent  of  the  will.  The  testator  appears  to  have  made  the  will  in  order  that 
Iiis  property  might  not  fall  into  the  hands  of  the  railway  company  with  which 
his  son  was  connected,  and  with  that  view  he  gave  all  his  property  to  trustees, 
iu  trust  to  pay  annuities  of  L.IOOO  each  to  Mr  and  Mrs  Ellice,  etc.,  and  subject 
Uiereto,  to  retain  possession  until  his  son  should  be  oompletdy  freed  from  his 
liabilities  in  connection  with  the  company.  The  danger  of  the  calamity  against 
which  the  will  had  provided  having  passed  away,  the  reason  for  the  wiU  ceased, 
and  it  was  therefore  destroyed.  But  the  codicil,  although  it  purports  to  be  a 
codicil  to  the  will,  is  substantially  independent  of  it,  and  therefore  was  not 
revoked  by  the  destruction  of  the  will. — (/n  the  goods  of  EHice,  83  L.  J.,  Ch. 
Pr.  and  M.  27.) 
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OX  THE  LIABILITY  OF  DIRECTORS  AND  OTHER  OFFICIALS  OF 
PUBLIC  COMPANIES. 

SiKCE  the  passing  of  the  '  Companies  Act,  1862/  there  has  been 
fcrmed  in  the  United  Eingdom,  on  an  average  of  working  days 
and  Sondays,  about  one  new  company  for  every  day  of  the  year. 
Financial  companies,  companies  for  banking  and  insurances  of  all 
kinds,  companies  for  steam  navigation,  telegraphing,  railway  plant 
m&ldog^  steel  manufacture,  cork-cutting  and  baking,  etc.,  etc.,  alter- 
nately bid  for  public  support,  with  apparently  certain  returns  of 
fmfn  15  to  50  per  cent.  Of  the  new  banking  companies  especially, 
the  name  is  legion.  The  world  is  ransacked  for  districts  which 
maj  give  them  a  local  habitation  and  a  name.  The  '  London  and 
Shetland  Banking  Company,  limited,'  the  ^  Timbuctoo  and  Central 
Afiricaii  Banking  Company,  limited,'  with  a  host  more,  seem  each 
to  have  found  for  themselves  a  rich  and  unoccupied  field  of  opera- 
tions. The  joint  stock  principle  is  undoubtedly  an  important  and 
rising  power  in  the  commercial  aspect  of  this  country.  Perhaps  the 
most  significant  tribute  to  its  growth  might  be  seen  in  its  absorptioii, 
the  other  day,  of  one  of  the  foremost  among  the  great  old  private 
banking  establishments  in  London.  It  becomes,  therefore,  every 
%more  interesting  to  inquire  what  are  the  liabilities  and  responsi- 
bilities of  the  various  parties  by  whom  such  establishments  are  set 
afloat  and  conducted.  How  far  are  the  promoters  answerable  to 
the  public,  who  are  induced  to  embaric  in  these  undertakings?  how 
&r,  when  the  undertaking  has  been  entered  on,  are  the  directors 
uid  other  officers  answerable  to  their  constituents  f  and  how  far  are 
they  responsible  to  members  of  the  public  who  may,  influenced  by 
their  representations,  become  shareholders  in  the  company  T    We  are 
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not  about  here  to  discuss  the  liability  of  promoters ;  but  the  respon- 
sibility of  directors  and  other  o£Scers  of  a  public  company  to  their 
constituents  and  to  the  public — a  question  which  has,  in  our  courts^ 
given  rise  of  late  to  cases  of  considerable  importance  and  interest— 
will  form  the  subject  of  the  remarks  in  the  following  paper. 

And  first,  a  few  words  upon  the  common  law  relating  to  the 
subject,  apart  from  any  specialties  of  the  deed  of  constitution  of  the 
company.   The  principles  of  all  contract  law,  with  regard  to  respon- 
sibility for  fraud  or  fault,  are  taken  from  the  Boman  law ;  borrowed 
from  it  with  us,  stolen  from  it  in  England.    With  regard  to  the  dis- 
tinctions made  by  the  Roman  lawyers,  there  is  a  controversy  among 
German  professors  whether  three  degrees  of  fault  or  negligence, 
and  of  consequent  responsibility,  were  recognised,  or  only  two.    Our 
own  Erskine,  who  understood  the  Roman  law  as  a  practical  system ' 
better  than  all  of  them  put  together,  says  there  are  three, — ^namely, 
culpa  leviaaimay  culpa  UviSf  and  culpa  lata^ — ^the  contract  exacting 
firom  either  of  the  parties  in  question  the  higher,  the  middle,  or  the 
lesser  degree  of  diligence,  according  as  it  is  for  his  benefit  alone,  for 
the  benefit  of  both  parties,  or  for  the  benefit  of  the  other  party  alone. 
In  the  contract  of  partnership,  however,  a  different  criterion  has  been 
applied;  the  diligence  there  required,  being  not  regulated  by  any 
fi^ed  standard,  but  being  the  diligence  which  he  is  wont  to  exhibit 
in  the  conduct  of  his  own  affairs,  diligentia  quam  suis  rebus  adhiberf 
Bolet;  the  argument  being,  that  a  man  has  himself  to  blame  if  he 
chooses  to  cast  in  his  lot  with  a  negligent  or  unskilful  partner.    In 
all  contracts,  parties  are  liable  for  the  consequences  of  their  ovnx 
fraud.     Except  in  the  case  of  fraud,  these  general  rules  may  be 
modified  by  the  terms  of  the  contract ;  but  whatever  be  pretended  by 
those  who  hold  out  a  peculiar  degree  of  indisputability  in  their  con- 
tracts, it  has  never  been  supposed  among  lawyers  that  a  party  can 
stipulate  exemption  from  liability  for  his  own  fraud.  ^    Want  of  the 
skill  required  for  the  particular  business,  is  in  the  contract  of  hiring 
deemed  equivalent  to  that  negligence  which  would  render  the  party 
b'able,  or  to  culpa  Uvis. 

The  responsibilities  of  a  manager  or  other  salaried  employe  of  a 
company,  seem  clearly  enough  to  belong  to  those  of  the  contract  of 
hire ;  and  culpa  lemsy  that  is,  negligence  or  want  of  skill  in  the  con- 

*  L.  23,  D.  de  reg.  jnr.  (60,  17) :  legem  enim  contractus  dedit,  exoepto  eo, 
quod  Celsus  putat,  non  valere,  si  convenerit  ne  dolus  prsestetur ;  hoc  enim  boose 
£dei  judicki  contrarium  est ;  et  ita  ntunur. 


LIABILITY  OF  DIBECTOBS.  S83 

duct  of  the  business,  whatever  that  may  imply,  appears  to  be  the 
simple  criterion  of  responsibility  at  common  law  as  between  him 
and  the  company.  The  case  is  by  no  means  so  clear  with  regard  to 
directors.  The  preliminary  question  occurs,  as  to  what  is  their  legal 
status^  and  what  is  the  real  nature  of  the  contract  between  them 
and  the  general  body  of  shareholders  of  the  company  f  Are  their 
responsibilities  to  be  determined  as  simply  those  of  partners  towards 
each  other, — ^a  responsibility  which  must  be  judged  of  with  due 
allowance  for  the  party's  personal  qualifications,  his  other  avocations, 
and  the  bona  fides  of  the  intentions  of  his  various  actings;  or  is  the 
position  that  of  remunerated  officials  who  undertake  to  give  up  a 
certain  amount  of  time,  and  to  supply  a  certain  degree  of  professional 
skill,  towards  the  conduct  of  the  business!  On  the  one  hand,  it  is 
said  that  the  office  of  director  in  an  important  company  is  a  position 
of  great  influence,  which  is  eag^ly  desired  on  that  account ;  and 
that  directors,  at  each  meeting  of  the  board  or  committees  at  which 
tbey  are  present,  are  paid  and  remunerated  for  their  services.  On 
the  other  hand,  it  is  said  that  the  services,  and  even  the  use  of 
names  of  people  in  high  position  to  fill  the  office  of  director,  is  a 
thing  eagerly  desired  by  the  shareholders ;  that  such  men  are  in- 
vited and  pressed  to  undertake  the  office,  on  the  understanding  that 
a  Teiy  general  supervision  of  affairs,  and  the  devotion  of  such  time 
as  they  can  easily  spare,  and  the  exercise  of  such  skill  as  a  person 
of  ordinary  common  sense  is  master  of,  is  all  that  is  required  of  them; 
that  the  directors'  fees,  their  so-called  remuneration,  are  so  small  as 
not  to  be  really  any  object  to  them,  still  less  an  equivalent  for  the 
risk  they  run,  if  they  are  to  be  held  accountable  for  any  slight 
n^Iigence  or  want  of  skill  in  the  conduct  of  the  afiairs  of  the  com* 
pany ;  and  finally,  that  if  they  devote  to  those  affairs  such  time  as 
they  can  reasonably  be  expected  to  spare,  bringing  to  bear  upon 
them  sach  common  sense  as  they  are  accustomed  and  are  expected 
to  use  in  the  transaction  of  their  ordinary  business,  and  all  this  with 
the  Jxnidfde  intention  of  doing  their  best  for  the  company,  they 
have  then  fairly  done  their  duty  by  their  constituents,  and  cannot 
he  held  responsible  for  the  unfortunate  results  of  a  mistaken  course 
of  policy. 

The  question  of  the  liability  of  directors  to  their  constituents  was 
f«sed  nearly  in  its  abstract  form  in  the  case  of  the  liquidators  of 
the  Western  Bank  against  the  directors ;  a  case  which,  if  it  had  been 
^rried  to  the  end  against  all  the  defenders,  might  have  given  the 
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general  question  a  good  chance  of  discnssion.  Even  there^  however, 
there  was  a  protecting  clause  in  the  contract  in  favour  of  the  direc- 
tOTSy  absolving  them  from  liability  for  omissions,  and  confining  the 
liability  of  each  to  his  own  actings  and  intromissions  only.  But  this 
celebrated  case^  after  discussion  of  the  preliminary  pleas,  was  with- 
drawn as  against  the  greater  number  of  the  defenders  called;  and 
though  the  summons  was  found  still  to  contun  relevant  matter 
against  the  other  two,  the  form  of  the  averments  as  applicable  to 
them  alone  was  so  inconvenient,  that  it  was  found  expedient  to 
abandon  the  action.  The  action,  it  must  be  remembered,  as  in- 
sisted in  against  two  of  the  defenders  alone,  stood  on  much  narrower 
grounds  than  those  on  which  it  rested  when  concluding  against  all 
the  directors  for  the  time  being  with  reference  to  the  acts  at  each  par- 
ticular period.  For  it  is  only  on  the  ground  of  delict,  such  as  fraud 
or  gross  negligence,  that  a  party  is  allowed  to  single  out  one  or  more 
of  the  wrongdoers  at  his  pleasure,  and  proceed  against  them  with- 
out reference  to  the  others.  As  all  claims  arising  out  of  the  frulore 
of  the  Western  Bank  have  now  been  finally  settled  or  compromised, 
we  can  expect  from  the  questions  arising  out  of  these  transactions 
no  further  exposition  of  the  legal  responsibilities  of  the  several  parties 
concerned  in  such  companies.  The  case,  however,  well  illustrates 
some  of  the  practical  difficulties  in  the  way  of  making  directors 
liable,  even  if  the  law  should  ultimately  hold  them  so,  for  any  ordi- 
nary negligence  or  want  of  judgment  in  the  management  of  the  com- 
pany's affiiirs.  For  to  fix  such  a  liability,  you  must,  in  the  first  place, 
call  all  the  parties  guilty  of  the  acts  in  question,  and  you  must  trace 
distinctly  the  share  of  each  in  such  acts,  and  the  loss  resulting  from 
the  several  actings  in  which  difierent  parties  are  implicated.  This 
is  fair ;  because  if  I  charge  simple  mismanagement  against  a  person 
or  body  of  men,  I  am  bound  to  show  exactly  the  points  in  which 
the  alleged  mismanagement  consists ;  that  is,  I  am  bound  to  show 
what  should  have  been  done,  and  what  the  difference  would  have 
been  to  the  company  had  the  afiairs  been  managed  properly.  It  is 
difierent  with  a  case  of  alleged  fi*aud,  or  such  gross  negligence  which, 
like  fraud,  may  be  said  to  amount  to  delict  In  that  case,  it  has 
been  distinctly  held  that  the  pursuer  has  a  right  to  single  out  any 
one  of  the  delinquents,  and  proceed  against  him  for  the  whole 
damage,  without  relief  against  the  others. — See  the  case  otZesUe^s 
HepreserUatives  v.  Lumaden  (Aberdeen  Bank),  Dec.  17  1851,  14  D. 
213.    Again,  it  is  only  to  the  company  itself,  and  not  to  indivi- 
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dual  shareholders,  that  directors  or  other  ofBcers  could  be  made 
liable  for  simple  mismanagement.  If  nothing  were  alleged  to  be 
done  bat  what  the  general  meeting  of  the  shareholders  might  have 
ratified,  there  might  be  strong  reason  to  suppose  that,  according  to 
the  English  authorities,  and  what  is  understood  to  be  the  practice  of 
that  part  of  the  kingdom,  an  action  might  be  brought  by  the  com- 
pany, but  could  not  be  brought  by  an  individual  shareholder;^  and 
although  the  dictum  just  quoted  is  obiter  to  the  case  where  it  is 
given,  the  principle  is  one  which  appears  to  have  been  pretty  gene- 
rally assumed  throughout  the  class  of  cases  with  which  we  are  now 
dealing;  and  it  appears  to  have  been  the  ground  upon  which,  in 
the  case  o{  Leslie  above  quoted,  the  instance  of  a  single  shareholder 
was  held  sufficient  to  make  the  action  competent. 

Bat  although  the  practical  difficulties  are  great  in  the  way  of 
bringing  home  to  directors  a  liability  fyr  want  of  mere  ordinary 
diligence  and  prudence,  still,  the  history  of  such  actions  should  be  a 
warning  to  directors,  in  the  commencement  of  such  imdertakingS|i  to 
see  that  the  protecting  clause  in  their  contract  is  made  as  ample  and 
explicit  as  possible ;  protecting  them,  in  fact,  from  all  liability  except 
that  which  may  arise  from  fraud,  or  such  gross  negligence  as  the 
law  holds  equivalent  to  fraud,  against  the  consequences  of  which  no 
express  stipulation  can  protect  them.  Whatever  stipulations  may 
be  made,  there  is  danger  enough  in  the  case  of  an  undertaking  which, 
whether  through  mismanagement  or  mere  misfortune,  comes  to  a 
disastrous  termination,  that  the  directors  and  officials  will  have  all 
the  trouble  and  anxiety  of  actions  attempting  to  fix  the  liabiUty 
upon  them.  It  is  only  fair,  therefore,  that  they  should  at  the  com- 
mencement obtain  all  the  protection  which  express  stipulation  can 
giTe  them.  The  shareholders  must  then  look  to  their  own  choice  in 
the  aelection  of  directors,  having  a  remedy  only  when  the  men  they 
choose  are  guilty  of  wilful  and  fraudulent  malversation. 

The  other  great  case  {Inglie  v.  LeslUy  ete.)  arising  out  of  the 
Western  Bank  is  one  of  a  class  of  cases  to  which  we  shall  now  more 
especially  direct  our  attention ;  and  to  which  belongs  the  case  {CuUen 
V.  Johnston  etc.)  arising  out  of  the  Edinburgh  and  Glasgow  Bank, 
the  trial  of  which,  last  spring  vacation,  excited  so  much  interest,  and 
resolted  in  the  failure  of  the  jury  to  agree  upon  a  verdict.  A  simi- 
lar interest  at  the  time  was  excited  by  the  companion  case  of  Dobbie 

*  Per  Lord  Chancellor,  in  Davidson  v.  Tvlloch^  House  of  Lords,  Feb.  23, 
18«);3Mao(iaeen,792. 
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v.  Johnstofij  ete.j  which  was  tried  In  the  spring  of  1861,  and  resulted 
in  an  acquittal  of  the  defenders.  Of  the  same  class  is  the  case  of 
Tulloch  V.  Davidson^  etc.y  which  arose  out  of  the  failure  of  the  Aber- 
deen Bank,  and  in  which  the  discussion  of  relevancy  and  issues 
elicited  from  the  House  of  Lords  some  veiy  important  principles 
regarding  the  liabilities  in  question,  and  the  proper  mode  of  pleading 
in  such  cases.  All  the  cases  here  mentioned  are  actions  brought  by 
persons  alleging  that  they  have  been  induced  to  buy  shares  in  the 
companies  in  question  by  the  misrepresentation  of  the  defenders. 
And  in  order  to  show  clearly  the  points  illustrated  by  these  cases,  we 
shall  take  each  singly,  and  state  shortly  the  points  which  appear  to 
have  been  decided,  and  the  views  more  or  less  authoritative  which 
have  been  thrown  out  in  the  course  of  each  case  severally. 

The  case  of  Tulloch  and  Others  v.  Datidson  and  Others  was  an 
action  brought,  after  the  failure  of  the  Aberdeen  Bank,  against  the 
representatives  of  a  party  who  had  been  one  of  the  directors  of  that 
bank,  by  the  representatives  of  a  party  who  it  was  alleged  had  been 
induced  to  purchase  shares  through  the  fraudulent  misrepresenta- 
tions contained  in  reports  emanating  from  the  defender's  author  and 
certain  other  directors.  It  was  held  in  the  Court  of  Session,  that 
the  action  being  laid  upon  the  ground  of  fraud,  was  tenable  against 
the  defender's  author  without  calling  the  other  directors  who  were 
alleged  to  be  participants  in  some  of  the  acts  in  question.  This 
was  understood  to  have  been  decided  in  the  previous  case  of  Leslie^ 
above  referred  to.  That  case  was  also  held  applicable  to  the  pre- 
sent, in  so  far  as  it  was  there  held  that  the  action  on  the  ground  of 
fraud  was  competent  although  brought  at  the  instance  of  a  single 
shareholder,  and  not  of  the  entire  company.  So  far  the  tide  of 
pursuers  and  defenders  in  both  actions  stood  on  the  same  footing. 
But  in  the  case  of  TuUoch^  the  pursuer's  title  was  further  com- 
plicated by  the  consideration  that  the  principal  acts  complained 
of  as  fraudulent,  namely,  the  representations  made  by  the  direc- 
tors, were  previous  to  the  time  of  his  becoming  a  shareholder  in  the 
company,  being  in  fact  the  representations  on  the  faith  of  which,  as 
was  alleged,  he  purchased  his  shares.  The  plea  of  the  defender  upon 
this  point  involved  both  the  pursuer's  title  and  the  relevancy  of  the 
action,  and  accordingly  in  this  case  both  questions  were  disposed  of 
together.  It  was  held,  that  as  the  market  price  of  shares  depends 
in  a  great  measure  on  the  reports  circulated  by  the  directors,  such 
reports  affect  the  interests  of  a  stranger  purchaser  directly  enough 
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to  give  ground  for  a  legal  liability  between  him  and  the  author  of 
the  reports ;  and  further,  that  the  reports  being  here  alleged  to  have 
been  published  and  circulated  so  as  to  become  known  to  the  public, 
and  among  others,  to  the  pursuer's  author,  his  interest  in  the  good 
faith  of  these  reports  becomes  still  more  direct.  The  averments  of 
fraudulent  actings,  which  were  certainly  pretty  thickly  laid  on,  those 
in  the  case  of  Leslie  having  been  found  insufficient  to  infer  a  rele- 
Tant  action,  were  in  this  case  found  relevant,  and  the  following  issues 
were  adjusted : — 

'  1.  Whether,  on  or  about  3d  October  1834,  the  late  Dr  T.  was 
induced  to  purchase  ten  shares,  of  L.lOO  each,  of  the  stock  of  the 
Banking  Company  at  Aberdeen,  at  the  price  of  L.1910,  by  false  and 
fraudulent  representations  made  by  the  deceased  Duncan  Davidson, 
advocate  in  Aberdeen,  and  other  persons  acting  along  with  him,  as 
directors  of  the  said  banking  company,  in  regard  to  the  affairs  there- 
of, to  his  loss,  injury,  and  damage?  Amount  claimed,  (1.)  L.1910, 
being  the  price  paid  for  said  shares,  and  interest  since  3d  October 
1834 ;  and  (2.)  L.250,  being  the  amount  of  a  call  paid  on  said  shares, 
with  interest  of  first  instalment  of  L.125  thereof  from  3d  May  1843, 
and  interestofremaining  instalment  of  L.125  thereof  from  4th  Decem- 
ber 1843,  under  a  deduction  of  the  dividends  received  by  Dr  TuUoch. 

*  2.  Whether  the  said  Duncan  Davidson,  while  a  director  of  the 
said  banking  company,  and  others  acting  along  with  him  as  directors 
thereof,  did  fraudulently,  and  in  violation  of  their  duties  as  directors, 
make  large  advances  out  of  the  funds  of  the  said  banking  company 
to  etc.  etc.,  all  merchants  there,  or  to  any  of  these  parties,  knowing 
or  having  reason  to  believe  that  the  same  would  not  be  repaid, 
whereby  the  value  of  the  shares  of  the  stock  of  the  said  company 
held  by  the  late  Dr  TuUoch  was  destroyed  or  greatly  depreciated, 
to  his  loss,  injury,  and  damage  T    Damages  claimed,  L.3000. 

*  3.  Whether  the  said  Duncan  Davidson,  while  a  director  of  the 
said  banking  company,  and  others  acting  along  with  him  as  direc- 
tors thereof,  did  fraudulently,  and  in  violation  of  their  duties  as 
directors,  misrepresent  and  conceal  from  the  shareholders  the  true 
state  of  the  bank's  affairs  subsequent  to  3d  October  1834,  whereby 
the  late  Dr  TuUoch  was  deprived  of  the  means  of  bringing  about  a 
dissolution  of  the  said  banking  company,  and  of  otherwise  prevent- 
ing or  alleviating  the  depreciation  of  the  value  of  the  stock  of  said 
company,  to  his  loss,  injury,  and  damage^  as  holder  of  certain  shares 
thereof?    Damages  claimed,  L.3000.' 
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The  opinions  elidted  from  the  House  of  Lords  apon  the  appeal  of 
the  jadgment  above  described,  appear  to  establish  the  following  im- 
portant points  with  reference  to  the  class  of  cases  in  question : — 1^ 
That  it  is  the  law  of  Scotland,  that  if  by  a  delict  there  is  a  pecuniary 
loss  occasioned,  and  the  party  dies  who  was  guilty  of  that  fraudulent 
misrepresentation,  an  action  lies  against  his  executor,  if  the  executor 
is  lueratus ;  and  the  meaning  of  this  last  expression  is  this,  if  the 
executor  has  assets  in  his  hands  of  a  person  who  has  made  himself 
liable  by  his  wrongdoing,  id^  That  when  the  allegations  showed  a 
concurrence  of  damnum  cum  injuridy  prima  fade  an  action  h'es. 
That  if  nothing  had  been  alleged  as  done  by  the  defender's  author 
and  his  co-directors  but  what  the  general  meeting  of  the  share- 
holders might  have  ratified,  there  might  have  been  strong  reason  to 
suppose  that,  according  to  the  English  authorities,  and  what  is  un- 
derstood to  be  the  practice  in  that  part  of  the  kingdom,  an  action 
might  be  brought  by  the  company,  but  could  not  be  brought  by  an 
individual  shareholder.  But  where  there  are  allegations  of  frauds 
and  of  actings  such  as  could  not  be  ratified  by  the  company,  it  is 
quite  competent  for  the  action  to  be  maintained  at  the  instance  of 
an  individual  shareholder,  ddhfy  That  the  allegation  that  the  pur- 
suer's author  was  induced  to  purchase  shares,  relying  on  the  vahe 
attached  to  these  shares  by  the  fraudulent  misrepresentations  of  the 
defender's  author  and  others,  was  a  suflScient  allegation  of  a  wrong- 
ous proceeding  whereby  the  pursuer  was  damnified.  4tA,  That  the 
proper  mode  of  measuring  the  damages  is  to  ascertain  the  diflference 
between  the  purchase-money  and  what  would  have  been  a  fair  price 
to  be  paid  for  the  shares  in  the  circumstances  of  the  company  at  the 
time  of  purchase.^ 

The  case  of  Inglis  v.  Douglas  and  Othersy  which  was  raised  upon 
somewhat  similar  grounds  with  the  preceding,  is,  like  the  rest  of 
the  cases  arising  out  of  the  Western  Bank,  extremely  unsatisfactory 
with  regard  to  any  light  which  it  throws  upon  the  principles  of 
law  relative  to  the  liability  of  the  several  parties  concerned.  It 
was  originally  an  action  directed  not  only  against  the  several  direc- 
tors, but  also  against  the  Western  Bank  itself,  and  against  the  liqui- 
dators of  the  bank.  The  conclusions  against  the  bank  itself  and  the 
liquidators  having  been  withdrawn,  the  case  as  laid  against  certain 
directors  as  individuals,  conjunctly  and  severally,  or  severally,  or 

1  Davidson  y.  Tulloch,  H.  of  L.,  Feb.  20,  21,  and  23,  1860 ;  3  Macqueen,  p. 
788. 
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Otherwise^  accordisg  to  their  several  Inbilitiesy  as  might  he  deter- 
mined in  the  coarse  of  the  process,  came  to  be  argued  upon 
lelerancjr.  It  was  held  that  the  record  contained  some  relevant 
avennents ;  the  record  was  allowed  to  be  opened  up,  and  the  pnr- 
soer  allowed  to  give  in  a  revised  condescendence  speciallj  applicable 
to  the  conclusions  of  the  action  which  had  not  been  departed  from. 
When  the  case  came  before  the  Court  on  the  new  record  prepared 
in  obedience  to  this  interlocutor,  there  was  a  minute  to  the  effect 
that  the  action  was  not  maintained  as  founded  upon  violation  or 
ne^ect  of  duty  apart  from  fraud.  The  Court  held,  that  with  regard 
to  two  of  the  defenders,  fitcts  amounting  to  fraud  were  not  sufiS- 
ciently  averred.  The  issues-as  finally  adjusted  against  Mr  D.,  one 
of  the  defenders,  were  as  follows : — 

'  1.  Whether  the  pursuer  purchased,  (1)  on  or  about  the  15th 
day  of  October  1657,  twenty  shares  of  L.50  each  of  the  stock  of  the 
Western  Bank  of  Scotland,  at  the  price  of  L.1492,  10s.  sterling  or 
thereby ;  and  (2)  on  or  about  the  16th  day  of  October  1857,  other 
twenty  shares  of  L.50  each  of  the  stock  of  the  said  bank,  at  the 
price  of  L.1420  sterling  or  thereby  ? 

'  2.  Whether  the  pursuer  was  induced  to  purchase  the  said  shares 
hj  false  representations  as  to  the  affairs  of  the  said  bank,  fraudulently 
nuide  and  promulgated  in  or  about  the  months  of  June  1856  and 
Jane  1857,  by  the  defend^  D.,  to  the  loss,  injury,  and  damage  of 
the  pursuer?' 

And  separate  issues  were  adjusted  in  similar  terms,  applicable  to 
each  of  the  other  defenders. 

We  now  come  to  say  a  few  words  upon  the  cases  arising  out  of 
the  Edinburgh  and  Glasgow  Bank,  the  recent  interest  of  which  has 
suggested  the  present  paper.  And  here,  at  least,  the  legal  pro- 
fessicm  cannot  complain  of  absence  of  light  upon  the  subject  arising 
fiomwant  of  persistency  in  the  parties  carrying  on  their  actions. 
And  although  the  cases  add  to  the  principles  settled  in  the  previous 
cases  little  matter  under  authoritative  judgment  of  the  Court,  yet 
the  charges  to  the  jury  in  the  two  cases  are  importent  as  well  as 
interestmg,  as  giving  the  views  expressed  respectively  by  the  two 
Heads  of  the  Court  upon  the  importent  question,  as  to  what  is  the 
predse  meaning  of  the  terms  fdse  and  fraudulent  in  an  issue  ad- 
justed for  the  trial  of  a  case  such  as  those  under  discussion.  The 
first  issue  in  the  case  of  Debbie  was  very  similar  to  those  already 

vou  vra.  HO.  xc— JUNE  1864.  2  o 
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quoted  from  the  previous  cases,  and  the  gist  of  it  was  in  these 
terms : — 

^  Whether  the  pursuer  was  induced  to  purchase  the  said  stock 
by  false  and  fraudulent  representations,  made  on  or  about  the  4tk 
and  5th  days  of  the  month  of  February  1858,  by  the  defender,  Sir 
William  Johnston,  acting  by  himself  and  with  others,  as  directors 
of  the  said  bank,  in  regard  to  the  affairs  thereof,  to  the  loss,  injury, 
and  damage  of  the  pursuer  V 

The  alleged  misrepresentations  were  contained  in  a  report  of  the 
directors  to  the  shareholders,  which  it  was  said  purported  to  contain 
a  candid  and  full  statement  of  the  position  of  the  bank.  It  dis- 
closed, on  the  one  hand,  a  very  large  loss  of  capital  which  the  bank 
had  sustained ;  but,  as  alleged  by  the  pursuer,  greatly  under^esti- 
mated  that  loss,  and  falsely  and  fraudulently  represented  the  state 
of  the  bank  as  much  better  than  it  really  was.  The  Lord  Justice- 
Clerk,  in  charging  the  jury,  distinguished  between  several  shades  of 
meaning  in  the  word  '  fake'  as  applied  to  representations.  ^  A  fidse 
statement  may  mean  one  of  several  things  in  relation  to  the  party 
making  it.  It  may  mean  merely  that  it  is  inconsistent  with  fact  or 
contrary  to  fiict,  and  involves  no  personal  imputation  against  the 
party  making  the  statement.  It  may  mean,  upon  the  other  hand, 
that  the  statement  is  made  by  a  person  who  knows  it  to  be  untrue; 
and  the  distinction  between  these  two  things  is  very  palpable,  and 
requires  no  illustration.  But  there  is  a  certain  condition  of  the 
mind  of  the  person  making  the  statement  which  stands  between  these 
two  extremes.  In  the  first  place,  a  man  may  not  know  the  thing 
that  he  states  to  be  untrue — may  not  absolutely  know  it,  as,  by 
having  seen  the  reverse  with  his  own  eyes,  or  by  having  satisfied 
himself  by  evidence  that  is  equivalent  to  ocular  demonstration 
that  the  thing  is  false,  and  yet  he  may  believe  that  it  is  not  true. 
Now,  if  a  man  makes  a  statement,  believing  that  it  is  not  true, 
although  not  absolutely  knowing  that  it  is  not  true,  that  is  still  a 
personal  falsehood,  and  is  a  falsehood  within  the  meaning  of  this 
issue,  because  it  plainly  implies  dishonesty  in  the  person  who  makes 
the  statement.  But,  still  further,  the  person  making  the  statement 
may  not  be  in  the  condition  I  have  just  described  of  believing  the 
statement  to  be  untrue,  and  yet  he  may  be  in  this  condition,  that  he 
does  not  believe  it  to  be  true,  for  there  is  a  material  distinction  be- 
tween these  two  things.  Now,  when  you  come  to  that  case — of  a 
party  making  a  statement,  who  does  not  actually  believe  it  to  be 
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tnie^that  is  a  mere  negatiye  state  of  mind^  yoa  will  observe ;  and 
it  will  depend  then  npon  the  relation  of  the  party  making  the  state^* 
meat  to  the  fact  which  he  states,  and  to  the  person  to  whom  his 
statement  is  addressed,  whether  it  is  dislionest  in  him,  in  these  cir* 
cnmstances,  to  make  the  statement  or  not.'  And  this  depends,  he 
goes  on  to  say,  on  whether  the  statement  is  made  upon  an  indifferent 
subject,  or  whether  it  is  made  by  a  person  in  a  position  having  access 
to  peculiar  knowledge  on  the  subject.  An  untrue  statement  rashly 
made  by  such  a  person,  and  made  for  the  direct  purpose  of  deceiving 
another,  would  be  false  and  fraudulent.  ^  To  apply  these  principles 
to  the  present  case :  If  the  directors  of  this  bank  have  made  a  state- 
ment which  is  contrary  to  the  fact,  and  a  material  and  important 
statement  which  is  contrary  to  the  fact,  and  if  they  had  full  means  of 
informing  themselves  upon  the  subject,  but  turned  their  backs  upon 
the  light  and  would  not  see,  and  yet  made  this  statement,  &lse  in 
itself,  without  any  honest  belief  on  their  part  that  it  was  true,  then 
that  statement  so  made  by  them  is  false,  within  the  meaning  of  this 
issae.  But  then  the  statement  must  not  only  be  false,  but,  you  will 
observe,  there  is  another  epithet  bestowed  upon  it  in  this  issue  which 
is  also  fiill  of  meaning.  It  must  be  fraudulent;  and,  in  judging 
of  whether  it  is  fraudulent  or  not,  you  will  undoubtedly  derive  a 
great  deal  of  help  from  the  consideration  whether  it  is  false  or  not — 
iaise  in  the  sense  that  I  have  now  explained.  But  still,  even 
though  fidse  in  itself,  in  order  to  satisfy  this  issue,  it  must  be  made 
for  the  purpose  of  deceit — ^be  made  with  the  view  of  deceiving  the 
party  to  whom  it  is  addressed.  By  that  I  don't  mean  the  purpose 
of  deceiving  the  pursuer  of  this  action — that  is  not  the  thing — but 
the  purpose  of  deceiving  the  persons  to  whom  immediately  the  state- 
ment was  addressed ;  the  effect  of  it  being  to  deceive  the  pursuer, 
who  received  the  statement  through  them.' 

In  the  case  of  CulUn  v.  Johnston^  etc, — a  case  proceeding  on 
nearly  the  same  grounds  as  the  last,  and  arising  out  of  the  same 
company — there  were  some  principles  settled  in  the  question  of  re- 
levancy before  the  House  of  Lords,  which  are  important  as  bearing 
upon  ^e  relative  position  of  the  officials  in  a  public  company.  The 
Court  of  Session  had  held  the  action  irrelevant  as  laid  against  the 
manager  and  secretary,  although  it  was  alleged  generally  that  they 
had  been  participant  in  framing  the  so-called  fraudulent  reports,  on 
the  ground  that  the  manager  and  secretary  were  under  the  direction 
and  control  of  the  directors;  and  that  their  duties  with  regard  to 


292  LUBILITY  OF  DISBCTOBS. 

the  reports  was  only  to  proride  the  information  fiom  the  records 
of  the  establishment  upon  which  the  directors  should  proceed  in 
firaming  them.  It  was  held  in  the  House  of  Lords,  that  the  £re(v 
tors  and  managers  do  not  stand  in  the  relative  position  of  master 
and  servant.  ^  The  directors  and  managers,'  says  the  Lord  Chan- 
cellor, ^  are  officers,  and  all  in  a  legal  sense  are  servants  of  the  com- 
pany, that  is,  of  the  shareholders ;  but  their  respective  positions  snd 
duties  are  clearly  defined  by  the  contract  of  partnership.  It  is  true 
that  the  business  is  to  be  carried  on  under  the  superintendence  and 
control  of  the  directors ;  but  it  is  obvious  that,  in  a  joint  stock 
banking  company,  the  officers  on  whose  judgment,  skill,  integrity, 
and  exertions  the  success  of  the  undertaking  would  mainly  depend, 
roust  be  the  managers.'  But,  even  assuming  that  the  managers  are 
properly  to  be  regarded  as  servants  of  the  directors,  it  was  held  that 
if,  as  alleged,  they  concurred  with  their  masters  in  the  conunission 
of  a  fraud,  they  must  be  treated  as  principals.^  The  action  was 
accordingly  held  relevant  against  all  the  defenders,  and  the  case 
went  to  trial  upon  an  issue  of  false  and  firaudulent  representation 
similar  to  that  in  the  previous  case  of  Dobbie.  The  trial  came  on 
last  spring  vacation,  under  the  direction  of  the  Lord  President ; 
and  peiiiaps  a  few  extracts  from  his  clear  and  forcible  directions  at 
the  trial  will  be  the  most  fitting  conclusion  to  this  comment  upon 
the  responsibilities  of  the  various  parties  in  a  joint  stock  company. 
It  must  be  remembered  that  the  action  was  at  the  instance  of  a  single 
shareholder,  and  that  the  ground  of  action  was  false  and  firaudulent 
representations.  ^  Oentlemen,'  says  the  learned  judge, '  you  are  to 
deal  with  the  case  in  question  of  whether  these  defenders,  or  any  of 
them,  made  false  statemenb — ^that  is,  statements  which  they  had  no 
reason  to  believe  were  true,  and  made  them  fraudulently — that  is, 
with  an  intention  to  deceive,  and  for  a  fraudulent  purpose.  It  is 
clearly  necessary  for  the  pursuer  to  prove  not  only  falsehood,  but 
firaud,  in  the  mind  of  the  party  making  the  statement  Ftaud  is 
not  to  be  presumed  in  doubtful  cases,  but  fraud  may  be  established 
by  clear  and  conclusive  evidence ;  and  if  that  evidence  exists,  the 
party  who  has  committed  the  fi^ud  must  be  responsible.  Thus,  in 
considering  whether  A  is  guilty  of  fraud  or  not,  you  are  entitled 
to  look  into  the  whole  course  of  his  conduct  with  regard  to  the 
management  of  the  bank.'  ^  If  the  directors  of  a  joint  stock  com- 
pany combine  to  defraud  the  shareholders  and  the  public  by  getting 
A  H.  of  L.,  July  1862,  4  M'Queen,  p.  424. 
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tbem  to  pnrchase  that  which  those  combining  wish  to  sell  at  a  high 
price  to  the  possible  purchasers^  or  if  they  are  gailty  of  firaud  of  any 
other  kind  against  the  shareholders^  snch  as  attencUng  to  their  own 
interests  or  their  fiiends'^  let  them  be  exposed  and  denounced ;  be- 
csoae  it  is  desirable  that  no  such  persons  should  be  in  connection 
with  banks  or  other  public  establishments.  On  the  other  hand,  if 
persons  who  have  used  their  best  endeavours — ^who  have  acted, 
probably  on  an  erroneous  judgment,  but  honestly,  in  the  discharge 
of  their  duties,  are  to  run  the  risk  of  being  dealt  with  as  fraudulent, 
DO  honest  man  would  be  a  director,  because  no  honest  man  would 
risk  his  character  if  such  an  inference  were  to  be  deduced  from 
mere  error  or  mismanagement.'  R.  0. 
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Ik  treating  of  the  Patent  Question,  we  are  called  to  consider  the 
principlee  on  which  inventors  ought  to  be  rewarded  or  encouraged, 
the  actual  state  of  patent  legislation,  and  the  movements  now  afoot 
for  bringing  legislation  into  conformity  with  those  principles.  With- 
out any  formal  division,  these  branches  of  this  great  subject  will 
severally  come  under  notice  in  the  following  notes. 

The  principles  on  which  inventors  ought  to  be  dealt  with  will  be 
best  understood  by  obtaining  a  clear  view  of  the  rights  and  services 
of  inventors.  With  regard  to  these  there  prevails  much  misappre- 
beosion.  Spurious  sentiment  is  too  frequently  allowed  to  cloud  the 
judgment  of  parties  who  seek  to  reform  our  patent  legislation. 

What,  then,  are  the  inventor^ s  rights  t 

Unquestionably,  the  inventor  has  the  right  to  use  his  own  inven- 
^  It  is  a  serious  objection  to  patent  laws,  that  unless  he  be  the 
fint  to  patent,  he  may  lose  this  right.  Quite  commonly  an  inven- 
tion suggests  itself  to  a  number  of  persons  about  the  same  time.     In 

^  This  paper  is  an  abstract  of  a  most  able  and  interesting  memoir  on  the  subject 
^  Mr  R.  A.  Macfie  of  Liverpool,  a  gentleman  whoee  labours  have  contributed 
b  no  alijght  degree  to  the  elucidation  of  the  important  questions  inyolved  in 
tbe  consideration  of  the  patent  laws.  The  paper  of  Mr  Hawes  (which,  as  well 
«  that  which  we  have  abridged,  was  read  before  the  Social  Science  Association 
^  their  Edinburgh  meeting)  has  been  published  in  the  Law  Magazine.  Mr 
^(acfie's  paper  has  been  published  by  himself,  with  an  appendix  of  extracts  from 
the  pabhshed  opinions  of  many  of  the  most  enlightened  thinkers  in  England  and 
the  Contment  on  this  subject.  B^ore  our  next  period  of  publication,  the  Re- 
port of  the  Boyal  Commission  on  the  subject  will  in  all  probability  have  been 
isued,  when  we  shall  avail  ourselves  of  the  opportunity  of  making  some  further 
ohiemtions  on  the  subject. 
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such  a  case,  all  but  the  one  who  is  the  first  to  use  and  patent  are 
deprived  of  the  advantage  of  the  improvement,  though  it  is  as  mack 
their  as  his  original  device. 

Further,  the  inventor  has  the  right  to  conceal  his  invention.  As 
to  the  propriety  of  doing  so,  he  must  himself  judge. 

The  inventor  has  no  other  natural  right. 

On  the  other  side,  what  right  affecting  the  invention  has  the 
State  t  None.  It  cannot  claim  participation  in,  nor  revelation  o£ 
the  inventor^s  secret. 

Yet  has  the  State  a  duty.  While  protecting  the  inventor  in  the 
free  exercise  of  his  right  of  use,  it  should,  on  the  other  hand^  mab- 
tain  the  natural  right  of  all  its  citizens  to  do  whatever  they  please, 
provided  nobody  is  wronged,  and  particularly  to  carry  on  their  trades 
with  their  own  machines,  and  in  their  own  ways. 

Here  arise  the  questions — ^Does  public  use  of  an  invention  dis- 
covered by  an  individual  do  him  a  wrong  T  Are  forms,  combina- 
tions, processes,  that  he  has  introduced,  his  exclusively!  We  have 
already  virtually  answered  in  the  negative.  Hence,  for  the  State  to 
allow  the  inventor  an  exclusive  privilege  or  right,  is  to  limit  or  tres- 
pass on  the  rights  of  others. 

Statute  law  institutes  in  favour  of  inventors  exclusive  privil^es, 
which  become,  or  are  called,  their  rights ;  but  in  doing  so,  it  pre- 
serves the  principle  of  the  right  of  the  public,  since,  at  the  end  of 
the  period  for  which  it  grants  these  privileges,  they  cease.  K  they 
were  natural  rights  of  property,  lapse  of  time  would  not  make  them 
null ;  and  inventions  could  not  become  public  property  without  pori- 
tive  enactment. 

The  privileges  which  statute  law,  rightly  or  wrongly,  creates,  are 
not  granted  in  consequence  of  acknowledged  or  claimed  right  of 
property ;  nor  are  they  the  price  whereby  the  State  purchases  fix)m 
an  inventor  a  right  of  property.  They  are  the  reward  (or,  be  it  the 
price)  whereby  it  induces  him  to  reveal  his  secret,  and  introduce  his 
invention  into  use.  The  latter  part  of  the  contract — the  introducing 
into  use — is  a  condition  too  frequently  neglected,  perhaps  now  alto- 
gether lost  sight  of,  and  no  longer  insisted  on  either  by  courts  or 
legislators  in  the  United  Kingdom. 

We  may  now,  in  order  to  clear  away  what  has  been  to  some  a 
stumbling-block-— the  argument  from  analogy  founded  on  the  case 
of  literary  property —notice  certain  distinctions  between  the  subjects 
respectively  of  Patent  Right  and  Copyright.     Those  things  that 
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belong  to  the  province  of  patent  right  are  in  their  nature  capable  of 
being  independently  discovered  or  originated^  in  the  same  identical 
form,  by  a  plurality  of  persons.  Of  this  character  are  the  principles 
of  mechanism,  processes  of  manafacture,  and  forms  or  methods 
accordant  thereto.  Such,  indeed,  are,  as  a  rale,  actually  discovered 
or  invented  by  several  persons,  and  this  very  often  almost  simulta- 
neously. It  is  otherwise  with  things  that  belong  to  the  province  of 
copyright — literary  and  artistic  combinations,  books,  pictures,  musi- 
cal compositions,  involving  any  degree  of  elaboration.  Such,  at  no 
interval  of  time,  have  ever  been  produced  by  even  one  other  person 
except  a  copyist. 

This  ground  for  differential  treatment  is  connected  with  others. 
In  particular,  the  literary  or  artistic  compositions  of  any  person  are 
perfectly  distinguishable  from  all  those  of  every  other.  Hence  the 
copyright  privilege  is  conceded  in  the  absolute  certainty  that  the 
grantee  is  their  true  and  only  originator,  or  first  producer  or  creator. 
No  second  person  can  come  forward,  after  the  copyright  privilege  is 
secured  to  an  author  or  artist,  and  allege  that  the  poem  or  picture 
was  composed  by  him  also.  To  infringe  copyright,  means  to  copy 
slaTishly  or  meanly  the  work  of  another.  To  constitute  inftingement, 
it  is  not  sufficient  that  the  second  person's  book  has  the  same  subject, 
and  the  same  purpose  in  view,  and  is  written  in  the  same  spirit  as 
the  first ;  the  ^  matter'  must  be  the  same,  and  in  the  same  form. 
And  so  with  pictures,  the  subjects  may  be  the  same ;  the  ideas  may 
sbow  great  correspondence.  Exactness  of  ^  matter'  and  of  arrange- 
ment is  everything.  Patent  right,  on  the  contrary,  may  be  infringed 
where  there  is  no  such  exactness,  and  no  copying  whatever,  but 
complete  originality.  Disregarding  form,  it  forbids  the  embodiment 
and  use  oddeasj  even  of  ideas  entirely  one's  own. 

We  have  thus  the  inconsistency,  or  paradox,  that  the  exclusive 
privileges  which  have  for  their  province  only  material  objects — which 
mgage  only  our  bodily  frame,  and  those  senses  merely  that  have 
their  exercise  on  matter  apart  from  mind  (and  this  is  all  that  patent- 
lUe  inventions  do) — carry  prohibition  into  the  region  of  ideas  ; 
vhile  those  other  exclusive  privileges,  in  whose  province  matter 
senres  only  as  a  vehicle  or  excitant  of  things  immaterial — concep- 
tions, memories,  tastes,  emotions — and  as  an  instrument  to  set  the 
nund  a- working  and  a£Pect  the  higher  senses  and  faculties — make 
no  suck  incursions,  keeping  entirely  clear  of  interference  with  any 
nun's  practical  use  of  ideas. 
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Literary  and  artistic  copyright  has  for  its  province  visible,  tan- 
gible workS|  intended  only  for  the  eye,  or  the  ear,  or  inner  man 
throngh  the  eye — objects  to  be  looked  upon,  listened  to,  thought  of; 
not  things  to  be  woiiced  with  or  employed,  nor  things  consumable) 
nor  mere  modes  of  doing  a  thing,  like  the  subjects  of  patent  right 
It  has  no  regard  to  processes,  operations,  implements.  Therefore, 
unlike  patent  right,  it  interferes  not  with  manufacturers,  artisans, 
miners,  fiumers,  shipping.  Its  sphere  is  in  finished  productions, 
works  of  art  in  their  completed  state — objects  that  are  permanent 
and  nnmistakeable.  Infiringements,  therefore,  are  necessarily  both 
manifest  and  of  set  purpose,  whereas  infringements  of  patent  right 
are  often  doubtful,  even  when  the  subjects  or  results  can  be  exhibited, 
and  when  the  facts  of  the  case  are  assented  to  by  all  parties ;  and  if 
it  is  a  question  of  processes,  its  infringements  are  often  undetectable 
after  the  fleeting  moment  during  which  they  are  alleged  to  have  taken 
place.  Further,  as  before  said,  contraventions  of  patent  right  may 
be,  and  not  unfrequently  are,  done  unconsciously  or  unwittingly. 

The  foregoing  distinctions  do  not  lose  force  when  viewed  in  can- 
nection  with  another  class  of  objects  for  which  privileges  (happily 
shortlived)  have  been  recently  introduced — ^viz.,  designs  and  patterns. 
These  occupy  a  borderland.  They  belong  to  the  province  of  copy- 
right, but  traverse  the  province  of  patent  right,  directly  interfering, 
like  it,  with  certain  manufacturers'  fireedom  of  production— much 
as  letterpress  printers,  engravers,  etc.,  are  affected  by  the  oth^  copy- 
rights. 

The  law  recognises  the  existence  of  some  distinction  within  the 
province  of  patent  right,  and  sanctions  part  of  the  above  conclusions, 
by  refusing  to  give  patents  for  principles^  though,  indeed,  it  weakens 
the  refusal  by  allowing  the  discoverer  of  any  one  mode  of  working 
out  a  principle  to  claim  every  other  mode. 

Some  one  may  ask — How,  then,  is  the  discoverer  or  inventor, 
who  is  the  possessor  of  knowledge  in  the  useful  arts  that  oUiers  pos- 
sess not,  to  make  it  profitable  to  himself! 

We  have  already  pronounced  that  he  may  eipploy  this  knowledge 
himself — ^he  may  use  it  in  his  business.  He  may  also  communicate 
it  to  others  for  a  consideration — ^that  is,  sell  it. 

For  this  latter  employment  of  his  knowledge  there  must  be  specific 
contract  or  promise :  for  selling  there  must  be  a  buyer ;  for  tuition, 
a  pupil ;  with  an  agreement  as  to  terms  in  either  case. 

It  is  not  the  intention  of  this  paper  to  plead  for  easy  terms.    Its 
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object  is  to  exhibit  and  to  plead  for  justice^  which  is  tantamoant  to 
contending  for  restitution  of  lost  public  rights,  and  the  emancipa- 
tion of  industry.  Yet  what  the  inventor  is  called  on  to  relinquish 
is  not  national  reward  or  national  libercUity — this  let  him  still  enjoy 
—but  rather  the  form  in  which  it  is  now  extended — that  is,  mono- 
poly, or  exclusive  privileges,  and  the  power  to  favour  some  by  grant- 
ing licences,  and  to  injure  all  by  refusing  or  charging  too  high  for 
licences.  Monopoly  in  a  great  country  and  an  extensive  trade  is  a 
privilege  that,  bad  and  antiquated  as  it  is,  would  be  still  more  offen- 
sive and  absurd  but  for  the  accompanying  privilege  of  licensing. 
The  profit  reaped  from  it  is  greatest  when  and  where  that  end  has 
been  attained — that  is,  in  those  circumstances  where  a  stimulus  is 
wanted  least,  and  when  and  where  its  obstmctiveness  is  most  felt. 
Its  productiveness  is  least  where  the  inventor's  originality  and  merit 
are  greatest. 

Notwithstanding  the  comparative  inutility  of  the  published  speci- 
fications under  the  existing  system,  when  the  object  of  the  patentee 
is  not  to  give  information,  but  to  make  his  description  as  vague  and 
as  comprehensive  as  the  law  will  allow  him  to  do,  we  are  disposed  to 
think  that  much  advantage  would  be  derived  from  the  publication  of 
inventions  under  a  system  which  would  induce  the  patentees  fairly 
to  disclose  their  discoveries. 

No  estimate  of  the  advantage  to  be  expected  from  specifications 
in  future  can  be  formed  on  the  basis  of  present  experience ;  for  now 
the  publications  of  the  Patent  Office  (wliich  are,  indeed,  highly 
creditable  to  the  department)  are,  to  a  great  extent,  registers  and 
notices  of  restrictions — of  inventions  that  people  may  not  use; 
whereas,  in  the  good  time  coming,  they  will  convey  benefits  for  the 
iree  use  of  all.  They  will  then  be  received  with  pleasure,  be  read 
with  avidity,  and  prove  immeasurably  more  useful. 

It  must  surely  be  a  great  advantage  to  have  new  discoveries  and 
plans,  as  soon  as  they  are  made,  carefully  described  by  the  parties 
who  alone  can  communicate  them.  This  benefit  a  patent  system 
confers,  besides  assuring  to  manufacturers  exemption  from  the  secret 
and  inquisitorial  espionage  to  which  all  would  be  exposed  if  there 
were  no  patent  system,  and  to  which  not  a  few  might  be  tempted  to 
degrade  themselves  by  resorting.  A  right  system,  therefore,  is 
worth  not  a  little  as  a  means  of  preserving  the  honour  and  mutual 
confidence  of  manufacturers. 

VOL.  VUI.  KO.  XC.-WUH£  1864.  2  p 
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The  expediency,  therefore,  may  be  assumed  of  some  means  to  sti- 
mulate the  publishing  or  specifying  of  inventions. 

Having  this  object  in  view,  is  it  for  the  public  interest — is  it,  on 
the  whole,  wise  and  fair — to  substitute  for  monopoly  privileges,  as 
the  stimulus  and  reward  of  inventors,  grants  of  money  ? 

To  answer  this  question,  let  us  consider  how  the  change  woald 
affect  the  inventors  and  the  public. 

As  to  inventors — would  they  be  more  stimulated  to  invent  and  to 
publish  by  the  one  than  by  the  other  form  of  reward? 

A  money  grant  is  more  honourable  and  more  agreeable  to  the 
feelings  of  the  recipient.  Though  at  first  sight  it  may  wear  a  more 
mercenary  appearance,  it  i^ally  recommends  itself  to  generous 
minds  by  superior  attractions.  It  implies  selection  from  claims  that 
are  worthless,  and  therefore  confers  honour.  To  be  registered  br 
one's  own  act  alone  among  thousands  of  mere  claimants  (and  this 
is  substantially  what  to  take  out  a  patent  amounts  to),  is  scarcely  so 
creditable  as  mere  entry  for  a  competitive  examination ;  for  entry  at 
least  evidences  emulation,  aspiration,  readiness  to  undergo  a  testing 
trial. 

At  first,  indeed,  there  is  between  the  two  kinds  of  grant  but  little 
external  difference.  The  inventor,  either  way,  is,  up  to  a  certain  point, 
as  yet  only  submitting  his  claims — at  best,  entering  the  lists.  Bot 
from  the  moment  the  grant  of  money  is  made,  he  is  distinguished. 
What  he  receives  is  a  honorarium^  a  recognition  and  reward  of  merit. 

And  there  is  superadded  the  powerful  incentive  of  graduation — 
increased  reward  and  honour  according  to  degrees  of  merit.  This 
is  more  than  a  mere  stimulus :  it  satisfies  the  craving  after  justice, 
which  notoriously  the  monopoly  system  fails  to  do. 

Besides,  the  reward,  when  deserved,  is  prompt  and  is  sure ;  the 
bird  is  in  hand.  Working  men,  being  without  capital,  connections, 
and  influence — and,  indeed,  most  others  wiih  these  advantages — 
would  in  general  greatly  prefer  the  certainty  of  a  moderate  sum  of 
money,  payable  at  once,  to  the  prospect  (or,  rather,  the  chance)  of  a 
much  larger  sum  after  the  lapse  of  years,  especially  as  it  is  attained 
without  the  toil  and  trouble,  without  the  negotiations,  labours,  and 
hazards,  of  actually  engaging  in  business  transactions. 

And  it  is  subject  to  no  deductions.  The  inventor  will  no  longer 
frequently  require  to  transfer  his  patent,  or  to  promise  away  the 
greatest  part  of  its  fruits,  to  others,  who  leave  him  nothing  but  the 
bones  to  pick — sometimes  only  the  emptied  shells. 
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Id  all  these  respects  a  monopoly  privilege  contrasts  very  unfa- 
vourably. To  obtain  it  is  no  bonoar.  It  makes  no  distinction.  It 
inrolves  labours,  anxieties,  delays,  disappointments. 

True  it  is,  that,  though  the  majority  of  patents  may  be  pecuniary 
fkilares,  many  patents  are  successful  in  extracting  from  the  public 
large  sums  of  money ;  but  it  does  not  follow  that  even  these  are  pro- 
fitable, for  there  is  a  debit  side  of  the  account^  which  shows  heavy 
percorUras  of  commissions,  travelling,  litigation,  and  other  expenses, 
besides  neglect  of  the  patentee's  more  legitimate  affairs. 

And  of  the  few  that  bring  in  the  princely  revenues  of  which  we 
have  heard,  how  small  a  proportion  is  held  by  the  actual  inventors — 
how  large  a  proportion  has  passed  into  other  hands !  Certainly,  that 
quota  only  of  the  drawings  which  the  actual  inventors  receive,  is  the 
measure  of  the  efficacy  possessed  by  the  patent  system  as  a  stimulus. 

We  have  already  touched  on  the  advantage  of  money  grants  to 
working  men  who  are  inventors,  and  have  thence  anticipated  for 
such  a  system  popular  favour.  We  now  view  the  present  system 
as  it  affects  working  men  who  are  not  inventors.  The  objects  for 
which  an  operative  engages  himself  are  twofold :  to  earn  wages,  and 
to  acquire  knowledge  and  skill ;  these  latter  being  a  valuable  power 
—or,  so  to  speak,  capital — ^available  as  a  legitimate  and  generally 
understood  means  of  promoting  his  advancement.  Patent  restric- 
tions prevent  him  from  making  his  knowledge  profitable,  and  limit 
his  opportunities  of  turning  his  skill  to  account.  If  it  were  not  for 
the  obstacle  that  patent  laws  interpose,  working  men  would  have 
their  wages  advanced  by  masters  naturally  unwilling  to  lose  these 
depositories  of  their  secrets ;  and  higher  wages  would  be  proffered 
hy  other  applicants  for  the  services  of  men  who  would  indeed  to 
them  be  ^  treasures.' 

We  now  proceed  to  consider  how  the  public — ^the  users  of  inven- 
tions, and  the  millions  who  profit  by  or  enjoy  the  benefit  of  improve- 
ments— ^will  be  affected  by  the  substitution  of  money  payments  by 
the  State  for  monopoly. 

Before  stating  the  conclusions  that  may  be  legitimately  formed  on 
this  main  branch  of  the  subject,  let  the  identity  be  remembered  that 
exists  between  the  interests  of  the  whole  public  and  those  of  manu- 
facturers individually.  If  monopolies  make  articles  dear,  it  is  the 
public  that  pays  the  enhanced  cost ;  if  bad,  it  is  the  public  that 
suffers  firom  their  inferiority.  Still,  manufacturers  and  operatives 
are  peculiarly  and  more  directly  affected.    If  a  patentee  makes 
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charges  that  are  nneqaal,  theirs  is  the  hardship.  If  he  makes 
charges  so  high  as  to  cause  export  trade  or  home  consumption  to 
dwindle  or  disappear,  theirs  is  the  loss  of  employment  and  profit 
that  ensues. 

Our  conclusions  then  are : — 

1.  The  stimulus  of  money  grants,  judiciously  distributed,  will 
induce  the  making,  and  especially  the  publishing,  of  many  inven- 
tions now  lost  or  never  made.  At  the  least,  the  stimulus  will  be 
adequate  to  accomplish  this  end  of  a  patent  system  satisfactorily. 
As  to  encouraging  the  introduction  of  new  trades,  that  end  is  no 
longer  dependent  on  monopoly  privileges. 

2.  The  hindrance  which  monopoly  presents  to  the  perfecting  of 
inventions  by  other  persons,  and  to  the  combining  of  improvements, 
will  happily  be  removed,  and  with  it  a  radical  and  serious  defect 
and  mischief  of  the  present  system. 

3.  The  use  of  inventions  will  be  enjoyed  many  years  sooner;  and 
the  acceleration  will  not  only  be  a  great  boon  to  society,  but  will 
emancipate  trade  from  trammels  and  difficulties  that  interfere  (and 
that  at  the  critical  period  when  new  businesses  are  being  introduced 
or  old  ones  recast)  with  its  success,  particularly  in  competing  witb 
foreign  rivals,  who  may  be  unencumbered  and  unburdened  with 
])atent  restrictions  and  payments.  Exemption  from  these,  in  fre- 
quent instances,  is  as  good  as  a  handsome  profit. 

4.  There  will  not  merely  be  earlier  liberty  to  employ  and  earlier 
actual  employment  of  the  inventions,  but  the  cost  to  the  country  will 
be  much  less.  This  follows  from  what  has  already  been  written 
regarding  the  sums— «o  small  compared  with  what  is  exacted  from 
manufacturers  under  the  present  system — that  would  satisfy  inventors 
under  a  better  system ;  and  regarding  the  small  proportion  of  wbst 
is  exacted  now  that  reaches  them.  By  the  new  system  they  will  pro- 
bably nett  more  than  under  the  old.  Where  the  case  is  otherwise, 
the  disparity  may  arise  less  from  inadequate  remuneration  in  future, 
than  from  the  excessive  sums  which  by  the  present  system  are 
scattered,  not  merely  lavishly,  but  blindly,  indiscriminately,  and 
fruitlessly. 

Though  not  strictly  in  place,  let  us  observe,  that  if  the  exceptional 
cases  of  fortune*making  were  the  lot  of  the  most  deserving  inventors, 
— of  those  who  have  the  greatest  claims,  either  because  of  the  singular 
merit  of  their  improvements,  or  because  of  the  length  of  time  and 
heavy  expenditure  devoted  to  the  development  of  these, — ^the  present 
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sjFBtem  would  at  least  have  one  bad  feature  less ;  bat  notoriously 
there  is  no  connection  between  the  value  of  inventions  and  the 
magnitude  of  the  sums  tfaej  yield  their  possessors.  The  most  worth- 
less in  point  of  conception  and  preparatory  labours  may,  and,  indeed, 
frequently  do,  yield  a  large  return,  when  those  of  the  greatest  merit 
yield  little.  To  give  the  means  of  extracting  from  the  public  an 
enoraions  fc»*tune  for  the  fortuitous  discovery  of  something  that 
somebody  else  would  probably  fall  upon  only  a  little  later,  can  go 
bat  a  very  short  w*ay  to  stimulate  invention. 

We  proceed  to  consider  the  questions,  whether  uniformity  of 
legislation  in  the  different  countries  on  the  subject  of  inventions 
vonld  be  useful ;  and  whether  the  union  of  the  several  countries  is 
the  best  means  for  obtaining  thorough  and  satisfactory  reform. 

No  argument  is  needed  to  prove  that  the  former  of  these  two 
questions  must  be  answered  in  the  affirmative;  and  we  certainly 
think  not  many  observations  are  wanted  to  justify  and  fortify  an 
affirmative  answer  to  the  latter  also. 

How  inconvenient  and  hurtful,  to  inventors  and  to  the  public,  is 
the  diversity  of  laws  now  prevailing  1  How  great  a  facility  to  in- 
ventors, if  a  patent  registered  in  one  country  were  recognised  in  all 
others ;  and  to  both  inventors  and  manufacturers,  if  a  specification 
published  in  one  were  made  officially  known  in  all.  Great  as  would 
be  the  advantage  of  uniformity  and  union  between  the  countries 
that  now  grant  patents,  the  comprehension  in  a  ^  Patent  Verein ' 
of  those  that  now  grant  none  will  be  hardly  less  advantageous.  The 
former  countries  are  virtually  paying  for  inventions  which  the  latter 
now  may  use  equally,  but  always  without  paying.  Without  such  a 
comprehensidn,  free  trade  is  an  incongruity,  an  injustice  tolerated 
ooly  on  accoant  of  free  trade's  great  benefits. 

Here  comes  into  view  a  consideration  that  deserves  great  attention. 
To  make  patents  valid  in  all  countries,  or  even  in  several  countries, 
renders  monopoly  no  longer  tenable.  No  inventor  could  manage 
properly  a  business  so  vast  as  would  be  necessitated. 

Let  us  suppose  a  case.  A  British  engineer  invents  a  new  gover- 
nor for  a  steam-engine,  and  patents  it  in  the  United  Kingdom*  He 
most,  in  order  to  make  his  patent  profitable  and  publicly  useful,  be 
ready  to  sell  the  right  to  make  such  a  piece  of  mechanism  to  all  his 
fellow-engineers,  and  the  right  to  use  it  to  all  persons  who  work 
steim-en^nes,  in  town  or  country,  on  land  or  sea.  Is  not  this  an 
aoMmnt  of  work  that  few  can  face  T     Would  it  be  possible  for  any 


302  TUB  PATENT  QUESTION  UNDER  FREE  TRADE. 

one  engaged  in  trade,  even  though  he  employs  agents  throughout 
the  kingdom,  to  conduct  the  mere  correspondence  that  would  ensue, 
to  do  the  management  of  the  patent  justice?  How  will  the  diffi- 
culty be  increased  if  patent-  privileges  are  obtained  for  all  civilised 
States !  Besides  possessing  the  ubiquity  already  elsewhere  spoken 
of,  he  should  be  a  universal  linguist,  and  be  possessed  of  the  capital 
of  more  than  a  millionaire.  Our  illustration  is  founded  on  the  case 
of  a  piece  of  machinery,  a  thing  that  cannot  be  concealed :  conceive 
what  would  be  the  labour,  if,  instead  of  that,  the  patent  was  for  an 
obscure  process,  to  prove  contravention  of  which  would  need,  in 
every  case,  a  long  course  of  observation  and  evidence,  and  a  multi- 
tude of  witnesses.  You  cannot,  therefore,  maintain  inventors* 
privileges  if  patents  are  to  have  universal  validity.  But  the  result 
we  have  supposed  is  nearly  what  actually  takes  place  now,  wherever 
there  is  vigilance  and  capital  enough  to  secure  patents  in  all  or 
several  of  the  countries  that  grant  them — a  combination,  we  admit, 
not  usual.  And  it  is  no  satisfaction  to  tell  us  that  to  such  extent  as 
foreign  patents  are  taken  (and  to  some  considerable  extent  even 
under  the  British  patent),  the  impossibility  of  working  privileges 
over  a  wide  area  leads  to  the  sale  of  the  rights.  This  is,  indeed,  a 
mortifying  aggravation  of  the  hardship  of  the  case,  so  far  as  the 
public  in  the  several  countries  are  concerned ;  for  it  implies  that 
others  than  the  inventor  carry  off  most  of  the  spoil — that  we  are 
sorely  damaging  ourselves  for  non-inventors  and  foreignei*s,  without 
compensating  gain.  We  suspect,  too,  that  such  sales  are  made  for 
but  a  small  consideration. 

We  have  noticed  that  our  present  system  leaves  an  inventor  free 
to  take  a  patent  or  not,  yet  compels  the  State  to  buy  the  secret  of 
any  person  who  wishes  to  sell.  Nobody  would  think  this  a  great 
hardship,  if  the  conditions  usual  in  compulsory  purchases  were  ob- 
served— viz.,  that  the  price  should  be  paid  in  money,  and  its  amount 
be  determined  by  a  competent  valuator  acting  for  mutual  behoof. 

The  very  opposite  is,  unfortunately,  the  mode  of  selling  to  the  State 
an  invention.  The  State,  we  have  seen,  pays  not  in  money,  but  io 
monopoly.  The  transaction  is  an  unequal — a  preposterous  barter. 
The  State  buys  the  secret  for  behoof  of  the  world,  and  in  return 
gives  away  for  fourteen  years  its  resident  subjects'  title  to  do  the 
thing  specified,  besides  investing  the  inventor  with  powet  to  levy  on 
all  resident  users  during  that  term  an  arbitrary  tax.  The  word 
•  tax '  best  expresses  what  is  meant  by  the  gentler  words  *  licence^' 
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*fee,'  and  *  royalty.*  Bat  such  a  tax  is  worse  than  taxes  levied  by 
government  in  several  respects :  it  has  no  limit — it  is  not  levied 
equally — ^it  is  not  remitted  when  there  are  no  profits  and  means 
wherefrom  to  pay. 

To  invest  inventors  with,  and  to  subject  trade  to  such  despotic 
powers,  is  a  most  extraordinary  anomaly,  not  commonly  regarded  as 
foolish  only  because  it  is  familiar.  It  is  utterly  inconsistent  with  the 
original  design  of  patents,  which  we  have  seen  was  the  promotion 
of  trade  and  manufactures.  If  the  privileges  and  licences  now  ap- 
plied only  to  new  trades  or  new  branches  of  trade,  philosophers  and 
statesmen  might  denounce  them  as  unconstitutional  or  not  allowed 
by  sound  political  economy ;  but  manufacturers  could  not  complain, 
as  now  they  do,  that  in  businesses  already  established,  flourishing, 
and  progressive,  they  are  harassed  and  hindered  by  burdens,  re- 
straints, and  prohibitions,  that  act  as  penalties  imposed  by  the 
nation  on  those  it  ought  to  defend,  and  as  premiums  to  their  rivals. 
These  complaints  arise  from  the  fact  that  inventions  now-a-days  are, 
in  general,  intrusions  on  ground  already  occupied,  being  for  pro- 
cesses and  machines  to  be  used  in  manufactures  long  ago  estab- 
lished ;  and  they  are  aggravated  by  the  great  extent  and  perfection 
of  modem  manufactures,  and  by  the  world-wide  competition  which, 
under  free  trade  and  improved  means  of  transport,  manu&cturers 
mast  &ce. 

Are  manufacturers,  then,  opposed  to  inventions?  Are  the  op- 
ponents of  patent  monopolies  inimical  to  inventors  t  Not  at  all. 
It  must  be  confessed  that  patentees  and  patents  are  viewed  with 
indifference  at  least— the  latter  certainly  with  some  dislike.  And 
^hy?  Because  the  present  patent  system  is  vicious — not  in  its 
intention,  but  in  its  form  and  effect.  It  is  so  constituted  as  to  dis- 
sever interests  that  ought  to  be  in  harmony,  if  not  altogether  identi- 
cal. Whatever  stimulates  discovery  and  improvement  ought  to  be 
popular  with  manufacturers.  The  system  is,  ipso/actOy  condemned 
by  being  not  so.  To  expose  the  system  as  it  is — to  be  an  opponent 
of  monopoly  as  the  form  of  reward,  to  object  to  letting  patentees 
tax  manufacturers,  and  that  without  limit  or  control,  for  the  long 
period  of  fourteen  years — is  not  to  be  an  enemy  of  inventors. 

It  is  impossible  to  measure  the  loss  occasioned  to  manufacturers, 
and  indirectly  to  the  public,  by  the  present  system.  Undoubtedly 
that  loss  is  very  great  indeed,  both  in  money  and  in  impediments ; 
probably  in  the  latter  much  more  than  in  the  former.    No  amount 
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of  compensation  to  inventors  which,  under  a  right  system,  could  be 
charged  upon  the  revenue,  would  approach  the  amoant  which  the 
present  system  costs.  The  present  mode  of  remuperating  is  the 
n\pst  extravagant  possible ;  and  the  worst  of  it  is,  that  little,  com- 
paratively, reaches  the  inventor  hifnself.  His  interests  would  be 
better  consulted  by  such  a  reform  as  the  following : — 

Let  exclusive  privileges  cease,  or,  by  way  of  compromise,  be 
granted  for  a  period  of  not  more  than  three  years  : 

At  such  time  as  may  be  agreed  on,  let  each  inventor  be  allowetl 
to  have  his  invention  reported  on  and  estimated;  and 

Thereupon  let  the  nation  pay  the  valuation  price  or  honorarium. 

Of  course,  the  estimation  must  have  regard,  not  to  the  amount 
of  money  that  monopoly  might  enable  a  patentee  to  extract  from  usei>, 
but  to  what  is  fair,  considering  utility,  cost  of  preliminary  trials, 
originality,  probability  of  others  making  the  same  discovery,  etc. 

There  is  a  yet  simpler  mode,  though  not  so  satisfactory  or  radical 
as  a  remedy  for  present  evils,  namely,  to  allow  the  inventor's  privi- 
lege (coupled,  however,  with  an  obligation  to  grant,  from  the  first, 
licences  to  all  persons  willing  to  pay  a  fair  consideration)  to  nm  on 
until  the  State,  or  its  manufacturers,  demand  that  an  estimation  be 
made,  and  to  allow  the  State,  or  its  manufacturers,  then  to  pay  the 
sum  awarded,  the  privilege  thereupon  to  cease. 

The  several  payments  up  to  that  time  made  by  licences  should,  in 
this  case,  be  reckoned  as  part  payment  or  contributions  towards  the 
sum  requisite  for  procuring  extinction  of  the  patent. 

Such  modifications  of  the  patent  system  would  more  or  less 
efiectually  remove  the  greatest  evils  that  are  now  just  matter  of 
complaint  on  the  part  of  the  public,  viz. : — 

The  patentee's  right  to  refuse  licences  to  persons  engaged  in  the 
business  which  his  invention  afiects,  and  their  exclusion  from  its  use, 
either  through  refusal  or  excessive  demands  : 

Obstacles  that  prevent  the  combined  use  of  successive  improve- 
ments patented  by  different  inventors : 

The  disproportion  that  is  so  common  now  between  the  merit  or 
value  of  an  invention,  and  the  rate  and  amount  of  the  patentee's 
fees ;  between  the  services  rendered  and  the  reward  enjoyed : 

The  want  of  any  limit  to  the  sum  which  a  patentee  is  now  en- 
titled to  exact  for  the  use  of  his  invention  : 

It  is  impossible  to  form  any  precise  estimate  of  the  amoont  of 
money  that  will  be  annually  required  for  recompenses,  when  these 
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shall  be  inlrodaced,  as  the  writer  believes  th^  ought  to  be.  It  is 
probable  that  a  very  moderate  stun  will  suffice.  Still,  the  nation  would 
not  grudge  a  liheial  provision.  We  may  hope  that  on  the  average 
of  years  it  would  fiOl  short  of  L.100,000.  Yet  the  large  sum  of 
LJOOyOOO  might  wisely  be  pkoed  at  the  disposal  of  the  distribu- 
tors To  prevent  the  too  free  handling  of  the.pnblic.moneySyit  may 
be  stipul^ed  that  the  awards  shall  be  payable  at  a  certain  time  eai^h 
yetTy  and  shall  be  subject  to  a  deduction)  equally  distributed.thfoqgb- 
out,  in  case  the  total  shall  exceed  the  above  laig^  yearly  appropria- 


It  is  not  apprehended  that  there  wiH  be  any  insuperable  difficulty 
in  constituting  a  court  or  commission^  to  whom  should  be  referred 
the  valuation  of  inventions.  The  inventors  theaMehres  might  safely 
be  allowed  the  ncHuination  of  the  court  or  commission)  provided  there 
wsre  a  limitation  assigned  beyond  wbioh  their  united  recompenses 
shonld  not. go.  We  adhere  to  the  conviction  that,  under  a  good 
fjrsteniy  wherein,  besides  the  three  years'  start  being  seeuted)  the 
dement  of  honour  diall  be  judiciously  |«ominent)  sums  will  satisfy 
invenUxs  which,  though  &ir  and  even  handsome,  will  not  compare 
in  burdensomeness  with  the  cost — heavy,  though  unseen — which  the 
nation  is  now  forced  to  bear  in  conneetbn  witltmost  serious  deprivsr 
tion  and  dmamgs. 
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Akono  the  measures  of  law  reform  which  are  to  be  the  subject  of 
consideration  in  the  present  session,  we  regret  to  say  that  there  is 
no  prospect  of  a  new  Procedure  Bill  for  the  Court  of  Session.  The 
reasons  for  the  postponement  of  the  measure  are  so  evident,  that 
the  result  has  for  some  time  been  taken  for  granted,  alike  by  the 
friends  of  reform  and  by  the  advocates  of  the  existing  procedure  and 
practice.  It  is  obvious  that  to  secure  the  passage  of  such  a  measure 
through  Parliament,  one  of  two  conditions  are  requisite;  either  the 
bill  must  be  strongly  supported  by  professional  opinion,  or  it  must 
be  introduced  into  Parliament  so  early  as  to  admit  of  its  being  forced 
through  the  usual  stages  in  spite  of  interested  opposition.  In  the 
present  session,  the  Government,  if  they  had  brought  in  a  biU,  would 
have  had  to  face  the  twofold  disadvantage  of  want  of  time  and  want 
vou  vm.  xo.  xc.-— JUKS  1864.  2  q 
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of  support.  The  bill  of  last  session  having  been  withdrawn  for  tbe 
purpose  of  affording  the  professional  bodies  an  opportunity  of  con- 
sidering and  reporting  upon  it^  it  was  due  to  these  bodies  that  no 
active  step  should  foe  taken  until  they  were  prepared  to  give  expres- 
sion to  their  views  upon  it.  It  must  be  presumed  that  the  gentlemen 
to  whom  was  entrusted  the  duty  of  preparing  reports,  have  dis- 
charged it  most  industriously,  as  their  sittings  have  in  each  case 
extended  over  a  period  of  from  eight  to  twelve  months.  This 
lengthened  period  of  deliberation  has,  doubtless,  borne  valuable 
fruit.  Keports  prepared  with  such  care  will  have  a  permanent  value 
as  records  of  the  deliberately  expressed  opinions  of  the  societies  by 
which  they  are  issued.  Unfortunately  the  best  pait  of  the  parlia- 
mentary session  for  business  has  been  allowed  to  pass  before  the 
reports  were  issued,  and  it  is  abundantly  clear  that  a  bill  cannot 
now  be  introduced  with  a  reasonable  prospect  of  having  it  passed 
into  law.  This  being  so,  it  is  better  that  the  subject  should  be 
allowed  to  lie  over  for  another  year,  by  which  time  the  practising 
members  of  the  profession  will  have  settled  the  question  whether 
the  ruin  of  the  business  of  our  superior  courts  is  not  too  high  a  price 
to  pay  for  adherence  to  conservative  principles,  in  so  unimportant 
a  matter  as  tbe  forms  of  legal  procedure. 

We  have  no  intention  at  present  of  entering  upon  so  wide  a  field 
as  the  examination  and  criticism  of  the  professional  reports  on  the 
Court  of  Session  Bill.  One  sentiment  characterizes  all  of  them  in 
a  very  marked  manner, — a  feeling  of  hostility  to  change  in  matters 
of  form  and  nomenclature.  It  might  be  supposed  that  new  modes  of 
transacting  business  would  necessitate  the  introduction  of  new  terms. 
But  such  is  not  the  opinion  of  those  who  represent  professional 
opinion  in  Edinburgh.  *  Oondesoendence,'  '  defences,'  *  issues,*  and 
^  pleas  in  law,'  are  terms  dear  to  the  heart  of  the  Edinburgh  lawyer; 
and  if  these  are  retained,  though  but  as  the  shadows  of  their  former 
selves,  he  will  forgive  a  great  deal  of  innovation  of  a  more  substantial 
sort,  but  his  susceptibilities  are  strongly  roused  by  anything  ap- 
proaching to  an  importation  of  English  phraseology. 

We  confess  that,  to  our  thinking,  the  terminology  question  is  one 
of  the  smallest  that  can  claim  the  attention  of  the  legal  reformer. 
At  least  it  is  by  much  too  small  to  fight  about.  The  question  of  the 
form  of  summons,  and  the  like,  although  involving  considerations  of 
greater  moment,  is  one  that  may  and  ought  to  be  settled  in  conformity 
with  professional  opinion.  Indeed,  we  are  not  sure  that  the  Court  of 
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Session  8aaimon%  divested  of  the  will  and  other  surplasage,  is  not 
a  more  artistic  as  well  as  a  more  convenient  document  than  a 
Chancery  bill.  The  writ  of  the  English  Common  Law  Courts  is 
well  enough,  but  it  is  only  adapted  to  the  institution  of  money 
actions;  and  these,  as  every  one  knows,  form  bat  a  moderate  pro- 
portion of  the  cases  occurring  in  Court  of  Session  practice.  The 
weak  points  of  our  procedure  are,  (I)  the  method  of  pleading,  and 
(2)  the  method  of  investigation  of  facts.  A  bill  which  would  enforce 
brevity  and  method  in  pleading,  and  provide  for  the  taking  of  evi- 
dence by  the  judge  who  is  to  dispose  of  the  case,  would,  we  are 
penaaded,  restore  the  waning  popularity  of  the  Court  of  Session. 
No  consolidation  of  enactments^  and  no  amendments  which  should 
leave  these  evils  unredressed,  cau  be  of  any  lasting  utility. 

We  are  in  a  position  to  state  that  the  subject  of  Court  of  Session 
reform  is  not  abandoned  by  the  Government,  although  legislation 
on  the  subject  is  deferred  in  consequence  of  the  advanced  period  of 
the  parliamentary  session  at  which  the  Lord  Advocate  was  enabled 
to  deal  with  it.  A  bill  will  in  all  probability  be  introduced  early  in 
the  next  session,  which,  without  receding  from  the  principles  of  the 
amended  bill  of  last  year,  will  aim  at  carrying  them  into  effect  with 
as  little  alteration  as  possible  on  received  forms  of  process  and  legal 
phraseology.  In  the  meantime  there  can  be  little  doubt  that  pro- 
fessional opinion  is  setting  in  more  strongly  than  before  in  favour  of 
a  thorough  revision  of  the  whole  system  of  Court  of  Session  pro- 
cedure ;  and  we  are  very  hopeful  that  the  next  bill  will  meet  with 
such  support,  both  in  and  out  of  the  profession,  as  is  necessary  to 
facilitate  the  passage  of  such  a  measure  through  Parliament. 

Next  to  the  adminijitration  of  justice  in  the  supreme  courts,  the 
improvement  of  the  system  of  registration  of  land  rights  is  assuredly 
one  of  the  most  important  legal  reforms  which  can  engage  the  atten- 
tion of  the  Legislature.  The  bill  which  has  been  introduced  under 
the  auspices  of  the  Lord  Advocate  is,  on  the  whole,  a  satisfactory 
measure.  Without  attempting  to  deal  with  all  the  topics  suggested 
kv  the  very  instructive  Report  of  the  Koyal  Commission,  this  bill 
provides  for  the  removal  of  the  chief  defect  of  the  existing  system  of 
registration — the  double  establishment  of  registers.  Whether  the 
consolidated  registers  should  be  kept  in  Edinburgh  or  in  the  district, 
is  a  question  in  which  the  local  registrars  and  the  local  practitioners 
are  more  materially  interested  than  the  public,  who  will  be  equally 
pleased  to  be  spared  the  expense  of  a  double  search,  in  whatever  way 
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the  diange  is  aceomnplisked.  While  we  hare  no  heritation  in  ex- 
pressing our  approval  of  the  bill  as  a  whole,  we  must  again  obserre 
that  the  division  of  large  cities  into  two  districts— one  of  then  fUling 
widiin  the  department  of  the  General  Begister  Office  at  Edinbiurgfa, 
the  other  kept'  bj  a  local  registrar^-is  an  inconvenient  arrangement. 
We  have  never  been  able  to  understand  the  reason  tear  excepting 
borgh  registers  from  the  general  arrangements  hj  which  all  district 
registers  were  to  be  transferred  to  Edinburgh.  Bat  if  tbe  local 
registers  of  bargage  subjects  are  to  be  retained,  it  would  be  better 
to  throw  in  the  eztra-burghal  part  of  the  citj,  so  that  local  practi- 
tioners may  not  be  put  to  the  inconvenience  of  having  to  deal  with 
two  sets  of  officials  residing  in  different  localities.  Without  com- 
mitting ourselves  entirely  to  the  views  of  the  Glasgow  practitioneis 
on  tills  pointy  we  submit  that,  if  such  registers  as  that  of  the  re- 
gality of  Glasgow  are  to  be  removed,  to  Edinburgh,  the  burgh 
register  ought  also  to  be  removed,  so  that  the  advantages  of  con- 
centration may  as  iar  as  possible  compensate  the  other  inconre- 
niences  of  which  the  profession  in  Glasgow  have  cause  to  complain. 

The  Summary  Procedure  Bill  has  passed  the  House  of  Commons, 
and  will  in  all  probability  be  carried  through  its  remaining  stages 
without  opposition.  Being  essentially  and  consistently  permi8si?e 
in  all  its  provisions,  no  one  has  any  interest  to  object  to  it,  because 
no  one  is  obliged  to  make  use  of  it.  The  chief  value  of  an  Act 
providing  for  the  recovery  of  penalties^  consists  in  its  applieabilitj 
to  future  legislation.  At  present  there  is  no  legislative  code  of  prac- 
tice in  this  quasi-criminal  department  of  the  law,  and  penalties  under 
many  statutes  are  practically  irrecoverable.  This  difficulty  will  in 
future  be  obviated  by  the  incorporation  of  the  clauses  of  the  Sum- 
mary Procedure  Act  for  the  purpose  of  enforcing  the  sanctions 
attached  to  the  contravention  of  statutory  provisions. 

In  another  page  our  readers  will  find  a  reprint  of  the  Lord  Advo- 
cate's Trust  Administration  Bill,  which  has  for  its  object  the  enlarge- 
ment of  the  powers  of  trustees  in  relation  to  the  investment  and 
transfer  of  funds  under  their  care,  the  Kmitation  of  the  liability  of 
trustees  to  the  beneficiaries  under  the  trust,  and  the  improvement 
of  the  machinery  by  which  the  Court  of  Session  exercises  its  juris- 
diction over  trusts.  Some  of  the  provisions  of  the  bill  are  apparently 
borrowed  from  recent  English  statutes  promoted  by  noble  lords 
who  have  occupied  the  woolsack.  Others  are  more  especially 
adapted  to  the  peculiarities  of  our  own  law.    We  venture  to  anti- 


VmW  BOOKS. 


ciptte  for  this  bill  a  favoarable  reception  from  memben  of  the 
profeasioo  oonvenant  with  equity  practice. 


Ittfo    $0OfeS. 


A  Treatise  en  the  Law  of  lieparaUan.   By  John  Guthkie  Smith, 
Advocate.    Edinbargh :  T.  and  T.  Clark. 

Ths  former  publications  of  Mr  Smith  led  as  to  form  the  most  favonr- 
able  expectations  regarding  his  work,  which  has  for  some  time  been 
annoanced,  and  which  is  now  published,  on  the  Law  of  Reparation. 
The  treatise  is,  to  a  considerable  extent,  as  we  rnidenstand,  the  pro* 
dact  of  the  author's  leisure  hours,  daring  the  time  when  he  held 
the  office  of  Sheriff-Substitute  at  Forfar.  It  is  evidently  prepared 
with  great  care,  and  evinces  a  thorough  acquaintance  with  the  rules 
of  law,  and  a  clear  perception  of  the  principles  which  regulate  the 
important  subject  of  damages  for  wrongs  and  breach  of  contracts. 
We  do  not  doubt  that  it  will  at  once  take  its  place  as  a  standard 
work  of  reference  in  every  lawyer's  library,  and  we  venture  to  say 
that  few  works  will  be  so  extensively  consulted. 

The  subjects  illustrated  by  Mr  Smith  embrace  every  description 
of  legal  right,  the  violation  of  which  may  give  rise  to  a  demand 
for  reparation.  After  some  introductory  observations  as  to  the 
parties  entitled  to  damages,  and  those  who  are  liable  to  be  sued, 
the  author  advances  to  the  consideration  of  the  class  of  actions  of 
damages  of  most  frequent  occurrence — damages  for  personal  in- 
jaries.  From  this  he  passes  by  a  natural  transition  to  the  doctrine 
of  negligence;  an  intricate  subject,  but  one  which  Mr  Smith's  quali- 
fications as  a  jurist  enable  him  to  handle  with  complete  success. 
This  part  of  the  subject  is  succeeded  by  separate  chapters  on  the 
law  of  defamation,  wrongous  imprisonment  or  conviction,  injuries  to 
property,  and  responsibility  of  innkeepers  and  shipmasters.  Lastly, 
there  are  two  excellent  chapters  upon  fraud  and  the  measure  of 
damages. 

Although  quotation  from  law  books  is  like  producing  a  brick  as 

a  sample  of  a  house,  we  are  tempted  to  transcribe  the  following 

jadicious  observations  from  the  commencement  of  the  last  chapter: — 

'  Asaming  that  a  wrong  has  been  done,  the  further  question  remains,  What 
nm  IS  the  inoooent  party  entitled  to  receive  as  compensatioa  ?    To  the  popular 
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mind,  it  may  appear  that  the  inqairy  ought  rather  to  be.  What  la  the  nm 
which,  in  the  circumstances,  the  wrong-doer  deserves  to  be  made  to  pay?  And 
from  the  Terdicts  sometimes  returned,  ft  would  seem  that  such  is  the  form  in 
which  the  subject  is  not  unfrequently  regarded.  But  a  moment's  reflectioo 
will  show  that  tlus  is  a  complete  misapprehension  of  the  nature  of  an  action  of 
damages,  which  is  not  to  obtain  the  punishment  of  the  wrong-doer,  but  to 
compel  him  to  make  good  the  loss  which  the  other  party  has  actually  soifered. 
It  is  quite  true,  that  wherever  the  claim  comprehends  solatium  for  wounded 
feelings,  as  well  as  compensation  for  the  actual  loss, — ^that  is  to  say,  where  the 
ground  of  action  is  iojury  to  the  person,  liberty,  or  reputation ;  or  fraud, 
malice,  or  oppression  enters  as  an  ingredient  into  the  case, — the  sum  to  be 
awarded  in  name  of  damages  must  always  be  more  or  less  a  speculative  ques- 
tion, on  which  different  men  will  come  to  very  opposite  conclusions.  In  such 
cases  the  jury  aro  not  expected  to  weigh  in  golden  scales  the  precise  sum  which 
ought  in  justice  to  be  given.  Of  the  matter  of  solatium  they  have  necessarily 
the  entire  control ;  anid  all  that  they  can  be  told  is,  to  bear  in  mind  that 
damages  are  given,  not  for  the  purpose  of  gratifying  private  resentment,  or  of 
making  a  public  example  of  the  delinquent,  but  of  restoring  the  person  injured, 
as  far  as  money  can,  to  the  position  he  would  have  occupied  had  the  wrong 

never  occurred But  in  estimating  the  compensation  for  the  actual  loas 

to  which  a  person  may  be  entitled  in  respect  of  negligence,  abuse  of  process, 
breach  of  contract,  or  any  other  form  of  wrong  unaccompanied  by  fraud,  there 
ia  not  the  same  necessitv  for  leaving  so  large  a  latitude  to  the  jury.  Here  the 
defender  is  charged  with  the  loss  of  which  he  has  been  the  cause, — that  is  to 
sav,  was  the  direet,  immediate,  and  necessary  eaose, — ^to  the  exclusion  of  CTery 
other  circumstance.*  .... 

These  principles  seem  to  lead  to  the  foUowiDg  propositions : — 

1.  That  the  person  who  is  innocent  is  entitled  to  receive  from 
him  who  is  to  blame^  compensation  for  all  the  damage  for  which  he 
is  to  blame. 

2.  That  as  every  person  is  held  to  have  in  view  the  probable  con- 
sequences of  his  own  acts,  at  the  time  of  doing  them,  be  is  to  blame 
for  all  the  results  which  he  either  did  foresee,  or  might  have  fore- 
seen, as  the  consequences  thereof. 

3.  That,  when  the  contract  is  silent  on  the  subject,  he  cannot  be 
held  to  have  foreseen  the  results,  which  were  only  indirectly  at- 
tributable to  the  act  for  which  he  is  responsible. 

4.  That,  therefore,  be  is  only  answerable  for  the  damage,  of 
which  his  act  was  the  direct,  certain,  exclusive,  and  necessary 
cause. 

Mr  Smith  has  the  merit,  not  very  common  among  lawyers,  of 
being  able  to  give  a  succinct  and  at  the  same  time  a  clear  statement 
of  the  propositions  he  intends  to  illustrate.  Nothing  is  slurred  over^ 
or  left;  involved  in  ambiguity,  because  the  writer  has  not  had  time  to 
examine  and  make  up  his  mind  on  the  subject.  His  references  to 
authorities  are  evidently  meant  for  use  and  not  merely  for  show ;  and, 
so  far  as  we  can  judge,  they  will  be  found  to  be  well  selected  and  to 
he  point.     We  could  have  wished  that  Mr  Smith  had  been  less 
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spnriDg  in  his  citations  of  English  authorities^  which,  as  the  work 
staodsy  are  somewhat  meagre.  It  is  not  necessary  to  copy  in  all  the 
decisions  from  Addison  on  Wrongs ;  bnt  without  atteinpting  to  incor- 
porate the  general  body  of  nisi  prius  law,  a  condensed  statement  of 
the  leading  cases  in  the  form  introduced  by  Professor  Bell  in  his 
Commentaries  might  have  been  attempted,  and  would  ci&rtairily'have 
enhanced  the  valne  of  the  work.  The  omission,  however,  is  of  less 
consequence,  as  the  standard  English  treatises  on  th6  subject  dre 
to  be  had  at  a  price  which  places  them  within  the  reach  of  every 
reading  member  of  the  profession. 
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CODRT  OF  JUSnCIART  (SCOTLAKD)  BILL, 

A  Bm  to  Provide  for  the  Alteration  of  the  Circuits  of  the  Court  of /wtttcidri/ 
in  Scotland^  and  far  holding  additional  Circuit  Courts*. 

Whereas  it  is  expedient  to  make  provision  for.  altering  tbe  circtuts  of.  the 
Tourt  of  Justiciary  in  Scotland,  and  for.  holding  additional  cifeuite :  Be  jt 
eiacted,  etc. 

1.  It  shall  be  lawful  for  Her  Majesty  in  Ck>ancil,  from  time  to  time  as  Her 
Majesty  in  Gonncil  may  think  fit,  to  alter  the  circuits  of  the  Court  of  Justiciary 
in  ScoUand,  or  any  of  them,  to  form  new  circuits,  to  fix  and  determine  the 
bmitB  of  each  existine  or  new  circuit,  and  the  counties  or  porti^ins  of  counties, 
cities  or  burghs,  and  districts,  which  shall  be  included  within  the  same,  to  de- 
tach any  county  or  portion  of  a  county  from  any  circuit,  «nd  to  include  the 
same  in  any  other  existing  or  new  circuit,  and  aJso  to  ^t  and  determine  tibe 
times  and  places  at  which  the  circuit  courts  shall  be  held  within  each  such 
ciieait,  and  to  idter  such  times  and  places,  and  to  direct  that  any  circuit  court 
may  cease  to  be  held  at  any  place  where  such  court  has  hitherto  been  held,  aod 
may  be  held  at  any  other  place. 

2.  Every  order  to  be  made  by  Her  Majesty  in  Council  in  pursuance  of  this 
Act  shall  be  published  in  such  manner  as  Her  Majesty  in  Council  may  direct, 
and  shall  take  effect  from  the  date  thereof,  or  from  such  other  date  as  may  be 
specified  therein. 

3.  It  shall  be  lawful  for  the  Judges  of  the  Court  of  Justiciary,  and  they  are 
hereby  required,  from  time  to  time,  to  make  such  orders  and  regulations,  and 
to  pass  such  acts  of  adjournal,  as  may  be  necessary  for  carrying  into  effect  the 
proTisions  of  this  Act,  and  of  any  order  to  be  made  by  Her  Majesty  in  Council 
in  parsoance  thereof. 

WEITS  REGISTRATION  (SCOTLAND)  BILL. 

A  Bill  to  alter  and  amend  the  System  of  the  Registration  of  Writs  relative 
to  Land  in  Scotland, 
Whereas  it  is  expedient  to  amend  the  system  of  registration  of  writs  relating 
to  lands  and  heritages  in  Scotland,  to  lessen  the  number  of  registers,  and  to 
facilitate  searches  thereof :  Be  it  therefore  enacted,  etc. 

1.  Tlds  Act  may  be  cited  for  all  purposes  as  '  The  Land  Registers  (Scotland) 
Act,  1864/ 

2.  The  General  Register  of  Sasines  for  Scotland  shall  be  so  kept  that  the  writs 
applicable  to  each  county  shall  be  entered  in  a  separate  series  of  presentment 
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bookri,  and  minated  in  a  separate  aerieB  of  miniite  booka,  and  engiMBed  in  i 
aeparate  aeries  of  register  Tolamea ;  and  where  any  writ  shall  contain  land  u 
more  than  one  ooontj,  sach  writ  shall  be  entered  by  the  ingiver  in  the  present 
ment  book  of  each  county,  and  ahall  be  minnted  in  the  minute  book  ol  ead 
county  to  which  such  writ  applies,  and  shall  be  engressod  at  lenjgith  in  th 
division  of  the  reeister  applicable  to  one  only  of  the  said  coontiea ;  and  i 
memorandum  shall  be  entered  ia  esoh  diviaioa  of  the  legisler  appiioabla  t 
the  other  county  or  counties  to  which  such  writ  applies,  and  in  the  preaentmen 
book  of  wluch  it  is  entered  as  aforesaid,  setting  fwth  the  Tolume  of  the  registei 
and  the  folio  or  folioa  of  such  Tolume  in  whish  such  engrwment  is  made,  an 
aneh  memofandnm  shall  be  deemed  to  be  equivalent  to  full  engrossment  of  sue! 
writ  in  the  division  of  the  register  wherein  such  memorandum  shall  be  entei^ 
aa  aforesaid :  and  for  the  puipcae  of  thia  Act,  the  baionv  and  regali^  o 
Glasgow,  and  also  the  stowaitry  of  KirkcnlbQlght,  shall  each  be  treated  as  j 
county. 

8.  Provided  always,  that  where  any  writ  containinf^  lands  or  heritages  ii 
more  than  one  countv  shall  not  have  been  presented,  nunuted,  and  engroasedu 
all  the  divisions  to  wmch  it  applies  ol  the  register,  the  registration  of  such  wrii 
shall  notwithstandinff,  as  reeards  the  county  or  counties  in  the  division  or  divi- 
siona  applioable  to  which  it  has  been  presented,  minuted,  and  aigxossed  aa  afore- 
said, be  effectual,  and  it  shall  be  competent  afterwards  to  present,  minute,  an^ 
engross  such  writ  in  any  other  division  of  the  register  to  whidi  soeh  wrii 
applies ;  and  such  subsequent  registration  shall  be  effectual,  as  regards  thi 
county  to  which  such  other  divinon  of  ther^gisteris  appUcaUe,  of  and  from  the 
date  of  such  subsequent  re^jistraticn. 

4.  Registration  of  writs  m  the  General  B^gister  of  Sssines  shall,  except  in 
so  fsr  as  altered  by  the  provisions  of  ihis  Act,  continue  to  be  made  in  oonfor- 
mity  with  the  practice  heretofore  in  use ;  and  no  error  or  omissuMi  in  any  pre- 
sentment  bo(^  of  the  General  Register  of  Sasines,  to  be  kept  as  aforemid,  abill 
invalidate  or  in  any  way  affect  injuriously  the  xegistniticn  of  any  writ  recorded 
in  said  register. 

5.  Where  any  writ  shall  be  transmitted  by  ]post  for  registration  in  th^ 
General  Be^;ister  of  Sasines,  the  keeper  of  said  register  shaM,  upon  the  reoM 
of  such  wnt,  cause  the  same  to  be  presented  in  terms  of  tne  instmetiooi 
acoompanying  it  by  a  clerk  in  his  office  to  be  appointed  by  him  for  thsl^ 
purpose :  and  such  clerk  shall  attach  to  his  signature  in  the  presentasnt  book 
the  words  '  transmitted  by,^  and  thereafter  the  name  of  the  sender ;  and  loel 
writ  shall  be  recorded  in  the  same  manner  as  any  other  writ  presented  ((4 
rmstration,  and  on  the  writ  being  ready  for  ddivery,  intimation  to  iM 
meet  shall  be  made  by  post  to  Hm  sender ;  and  whm  two  or  more  wrin 
transmitted  by  post  shall  be  received  by  the  keeper  at  the  same  time,  m 
entries  thereof  in  the  presentment  book  and  minute  book  shall  be  of  the  eami 
year,  month,  day,  and  hour,  and  such  writs  shall  be  deemed  and  taken  to  be 
presented  and  registered  contemporaneously.  I 

6.  The  whole  Particular  Registers  of  Sasines  in  Scotland  shall  be  disoontiiine 
not  later  than  the  thirty-fiist  day  of  December  one  thousand  eight  hnndiel 
and  sixty-six ;  and  it  shall  be  competent  to  the  Lord  Gerk  Register  of  Scotlan 
from  time  to  time,  upon  the  application  of  the  keeper  of  the  G^eral  Register  i 
Sasines,  to  order  the  discontinuance  of  any  Particular  Register  of  SasineB,  sol 
the  Lord  Clerk  Register  shall  cause  such  order,  signed  by  him,  to  be  recordel 
in  the  General  R^:i8ter  of  Sasines,  and  a  oopj  of  such  order,  also  signed  by  hio^ 
to  be  transmitted  to  the  keeper  of  the  Particular  Regpster  of  Sasines  to  whid 
it  applies,  and  shall  cause  sucn  order  to  be  advertised  in  the  Edinburgh  Gazcttti 
and  m  any  newspaper  or  newspapers  he  may  deem  proper ;  and  such  ordfl 
shall  specify  the  day,  not  being  less  than  one  calendar  monik  after  the  date  flf 
such  publication*  in  the  Edinburgh  Gazette^  from  and  after  which  such  Particdif 
Register  is  to  be  discontinued ;  and  after  the  date  so  to  be  specified  in  any  8ocl{ 
order  aa  regards  the  Particular  Register  to  which  such  order  shall  apply,  tnl 
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after  Ihe.  sod  thirty-first  day  of  December  one  thousand  eight  hundred  and 
oxty-AXK  as  regards  all  other  Particukr  Registers,  it  shall  not  be  competent  to 
proeat,  or  f pr  the  keeper  of  said  Particuliur  Register  to  receive,  any  writ  for 
registration  therain ;  and  all  writs  which,  previous  to  the  discontinoanoe  of 
the  said  Particular  Registers  respectively,  might  competently  have  been  pre- 
sented for  registration  therein,  shall,  after  said  discontinuance,  be  registrable 
only  in  the  General  Register  of  Sasines ;  and  registration  in  the  General  Register 
of  Sasines  shall  have  all  the  force  and  effect  previously  attached  to  registra- 
;ioa  in  such  Particular  Registers  of  Sasines  respectively. 

7.  Printed  abridgments  and  printed  indexes,  both  of  persons  and  places, 
applicable  to  each  coimty  in  Scotland,  in  the  form  heretofore  in  use  in  the 
General  Register  House,  or  in  such  other  form  as  may  from  time  to  time  be 
prescribed  by  the  Lord  Clerk  Register,  shall,  from  and  after  the  discontinuance 
of  all  the  Particular  Registers  of  Sasines  directed  to  be  discontinued  as  foresaid, 
be  prepared  under  the  superintendence  of  the  keeper  of  the  General  Register  of 
Sasines,  and  as  nearly  as  possible  contemporaneously  with  the  minute  books 
and  vplnmes  of  the  register,  and  such  indexes  shall  be  consolidated  from  time 
to  lime  for  sucl^  periods  as  may  be  deemed  expedient :  Provided  always,  that  it 
^  be  lawful  at  any  time  for  the  Lord  Clerk  Register,  if  he  shall  think  fit,  to 
direct  that  abridgments  shall  cease  to  be  prepared  separately  from  the  minutes, 
and  in  that. case  the  minutes  shall  be  printed  under  the  superintendence  of  the 
keeper  of  the  General  Register  of  Sasines,  in  lieu  of  printing  such  abridgments. 

8.  The  keeper  of  the  General  Register  of  Sasines  shall  transmit  the  said 
printed  abridgments,  or  printed  minutes  and  indexes,  from  time  to  time  as  t^e 
sme  are  prepared  to  the  department  of  the  Lord  Clerk  Register ;  and  the  Lord 
Clerk  Register  shall,  at  the  end  of  each  year,  or  as  soon  thereafter  as  the  same 
shall  be  prepared  and  transmitted  to  his  department,  furnish  to  the  sheriff 
clerk  of  each  county  a  printed  copy  of  the  abridgments  or  minutes  and  indexes 
for  such  county  applicable  to  such  preceding  year,  and  shall  also  furnish  to 
each  such  sheriff  clerk,  as  soon  as  prepared  and  transmitted  to  his  department 
83  aforesaid,  a  printed  copy  of  each  consolidated  index  applicable  to  such 
<»}anty;  and  such  abridgments  or  minutes  and  indexes  so  furnished  to  the 
iberiff  clerks  shall  be  made  patent  by  them  to  the  public  on  payment  of  such 
reaaonable  fees  as  may  be  fixed  by  the  Lord  Clerk  Register  witn  the  sanction  of 
the  Court  of  Session,  which  fees  shall  be  accounted  K>r  by  the  sheriff  clerks  to 
tlie  Lord  Clerk  Register  as  part  of  the  fees  of  his  department. 

9.  It  shall  not  be  necessary  to  register  in  the  books  of  Council  and  Session  for 
the  purpose  of  preservation,  or  of  preservation  and  execution,  an^  deed  compe- 
tent to  oe  r^^tered  in  the  General  Register  of  Sasines,  and  winch  shall  have 
been  so  registered,  and  such  deed  being  registered  in  the  said  Register  of 
Sasines,  sk^  be  held  to  be  registered  al»>  in  the  books  of  Council  and  Session 
for  preservation,  or  for  preservation  and  execution,  as  the  case  may  be ;  pro- 
Tbled  such  deed,  when  presented  for  registration  in  the  said  Roister  of  Sasines, 
shall  have  a  warrant  of  registration  written  thereon,  in,  or  as  nearly  as  may  be 
in,  the  form  of  schedule  (A.)  to  this  Act  annexed,  specifying  that  the  deed  is  to 
he  registered  for  preservation,  or  for  preservation  and  execution,  as  well  as  for 
publication,  and  signed  by  the  person  in  whose  behalf  the  deed  is  presented,  or 
his  agent ;  and  the  deed,  with  such  warrant,  being  so  registered  in  the  said 
Regi^  of  Sasines,  shall  not  be  re-delivered  to  the  ingiver,  but  an  extract  only 
(containing,  as  part  of  said  extract,  where  the  deed  is  registered  for  execution, 
a  warrant  for  execution^  shall  be  ddivered,  which  extract  may  be  issued  without 
abiding  the  actual  booking  in  the  register,  and  shall  be  in  the  form,  as  nearly 
as  may  be,  of  the  schedule  (B.)  to  this  Act  annexed ;  and  the  deeds  themselves, 
after  having  been  engrossed  in  the  (xeneral  Register  of  Sasines  in  terms  of  law, 
Bhali  be  periodically  transmitted  by  the  keeper  of  the  said  Register  of  Sasines 
to  the  Lord  Clerk  Register  or  his  deputies,  and  shall  be  indexed,  either  sepa- 
rately or  along  with  other  trusts  registered  in  the  books  of  Council  and  Session, 
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as  the  Lord  Clerk  Reffitter  mAv  direct ;  and  eadi  registration  in  the  General 
Register  of  Saaines  sbau  have  all  the  legal  effects  of  registration  in  the  hooks  of 
Council  and  Session  for  preservation,  or  for  preservation  and  executioii,  as  the 
case  may  be,  as  well  as  of  registration  in  the  General  Register  of  Sasines ;  pro- 
vided always,  that  no  deed  shall  be  held  to  be  registered  for  the  purpose  of 
execution  which  does  not  contain  a  procuratory  for  registration,  or  claose  of 
consent  to  registration,  for  the  purpose  oi  execution  in  the  body  of  the  deed ; 
and  such  extracts  as  aforesaid,  one  or  more,  of  all  deeds  so  registered  in  the 
said  Register  of  Sasines  may  be  issued  at  any.  time  bv  the  keeper  of  the  said 
Register  of  Sasines,  or,  after  transmission  as  aforesaid,  by  the  deputy  keeper  of 
the  records,  or  by  any  one  having  their  authority  respectively ;  and  all  such 
extracts,  and  the  warrants  of  execution  therein  contained,  shall  have  all  the 
like  force  and  effect  as  any  extract  from  the  books  of  Council  and  SessicMi,  or  as 
any  warrant  of  execution  contained  in  or  appended  to  such  extract,  or  as  any 
extract  from  the  General  Register  of  Sasines,  according  to  the  existing  law  aod 
practice ;  and  such  .extracts,  in  terms  of  this  Act,  shall  be  equivalent  to  the 
registered  deeds  themselves,  except  where  any  deed  so  registereci  shall  be  offared 
to  be  improven. 

10.  No  fees  shall  be  chargeable  at  the  office  of  the  keeper  of  the  Register  of 
Deeds  and  Probative  Writs  and  Protests  in  the  books  of  CJouncil  and  SeasioD  in 
respect  of  any  deeds  registered  in  the  General  Register  of  Sasines  for  presenra- 
tion,  or  for  preservation  and  execution,  as  well  as  for  publication,  in  terms  of 
this  Act;  and  the  fees  to  be  charged  in  respect  thereof,  and  of  the  extract 
eiven  out  at  the  time  of  registration  at  the  office  of  the  General  Register  of 
Sasines,  shall  be  the  same,  with  the  addition  only  of  any  outUy  for  the  writing 
and  stamps  of  such  extract  as  would  have  been  chargeable  if  the  deed  had  beeo 
registered  for  publication  only. 

11.  The  certificate  of  registration  on  every  writ  that  shall  be  reeist^ed  in 
the  General  Register  of  Sasines,  and  re-delivered  to  the  ingiver,  shall  be  signed 
by  the  keeper  of  said  register,  or  a  deputy  duly  commissioned  by  him  to  that 
effect ;  and  no  further  signature  in  order  to,  or  in  token  of,  such  registration 
shall  be  necessary  to  any  writ  presented  for  registration  in  the  General  Register 
of  Sasines ;  but  every  such  writ  shall,  in  token  of  such  registration,  be  imp^saed 
with  an  office  seal  or  stamp,  to  be  kept  in  the  said  General  Register  of  SasineB. 

12.  Every  conveyance,  discharge,  or  other  deed  or  iustnunent,  which  shall 
refer,  as  allowed  by  the  thirty-fourth  section  of  the  Titles  to  Land  (Scotland) 
Act,  1860,  to  a  particular  description  contained  in  a  prior  conveyance,  discharge, 
or  other  deed  or  instrument  recorded  in  a  Register  of  Sasines,  shall  specify  the 
book  or  volume  of  such  register,  and  the  folio  or  folios  of  such  book  or  volume 
in  which  such  prior  conveyance,  discharge,  or  other  deed  or  instrument  is 
engrossed. 

18.  It  shall  be  competent  to  any  institute,  heir  of  entail,  trustee,  or  other 
person  interested  in  any  tailzie,  to  apply  to  the  Court  of  Session  for  warrant  to 
register  such  tailzie  in  the  books  of  Council  and  Session  for  preservation,  as  well 
as  in  the  Register  of  Tailzies  for  publication,  where  not  previously  so  registered ; 
and  it  shall  be  lawful  for  the  Court,  under  such  application,  to  cause  such 
registration  to  be  made  at  the  expense  of  the  applicant,  or  of  the  institate  or 
heir  of  entail  in  possession,  as  the  Court  shall  direct,  and  with  a  view  to  auch 
registration,  to  order  production  of  such  tailzie,  or  grant  diligence  for  its 
recovery. 

14.  The  Register  of  Interruptions  of  Prescriptions  shall  be  discontinued  as 
a  separate  record,  and  all  writs  approjxiate  thereto  may  be  presented  and  i 
registered  in  the  General  Register  of  Sasines,  in  the  same  manner  as  any  other 
writs  appropriate  to  said  General  Register  of  Sasines ;  and  registration  thereof  '. 
in  the  tfeneral  Register  of  Sasines  shall  have  all  the  like  force  and  effect  as  i 
registration  in  the  Register  of  Interruptions  of  Prescriptions  previous  to  th9 
passing  of  this  Act. 

15.  The  Particular  Registers  of  Inhibitions  and  Interdictions  throughout  \ 
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Seotiand  dhaQ  be  dnoontinaed,  and  all  writB  at  present  appro|niile  to  tBoee 
registen,  or  any  of  them,  shall  be  registrable  only  in  the  fSeneral  Begieter  of 
HorningB,  Inhibitions,  and  Adjudications,  which  shall  be  the  only  oompetent 
register  for  the  registration  of  inhibitions  and  interdictions ;  and  no  puUication 
vhsterer,  oC  such  writs,  other  than  registration  in  said  General  Kegister  of 
HonilngB,  Inhibitions,  and  Adjudications,  shall  in  future  be  necessary,  but  such 
Rgktration  shall  for  all  purposes  whatsoeTor  have  all  the  legal  effect  of  the 
piS»lieation  at  present  in  use. 

16.  The  keeper  of  the  General  Register  of  Homings,  Inhibitions,  and  Adjndi* 
cfttioos  shall  keep  only  one  minute  book  for  inhibittons  and  adjudications,  and 
shaH  frame  only  one  index  applicable  to  all  inhilntions  and  adjudications 
nxnrded  in  his  office ;  and  such  minute  book  and  index  shall  be  in  such  form  as 
may  be  prescribed  l^  the  Lord  Clerk  Register. 

17.  Ttie  ParticnW  Registers  of  Hornings  and  Expired  Charges  shall  be  oon- 
tiniied  as  at  the  date  of  the  passing  of  tUs  Act :  Provided  alwavs,  that  where 
any  such  register  has  been  heretofore  kept  as  a  joint  register  of  homing  and 
inhibitioDfl,  it  shall  cease  to  be  a  competent  register  for  the  registration  of 
inliibitions. 

18.  It  shall  be  competent,  before  or  after  execution  of  any  inhibition,  to 
registor  in  the  General  Renter  of  Inhibitions  a  notice  thereof,  setting  forth  the 
names  and  designations  of  the  persons  by  and  against  whom  the  same  is  raised, 
•nd  the  date  of  signeting  the  same,  in  the  form,  as  nearly  as  may  be,  of  the 
schedule  (G.)  to  this  Act  annexed ;  and  where  an  inhibition  and  the  execution 
thereof  shall  be  duly  registered  in  the  GeneraJ  Register  of  Inhibitions  not  later 
tbaa  twenty- one  days  Som  ^e  date  of  the  registration  therein  of  such  notice 
thereof,  such  inhibition  shall  take  effect  from  the  date  when  such  notice  was 
registered  as  aforesaid,  but  otherwise  only  from  the  date  of  the  ir^dstration  of 
sQch  inhibition  and  the  execution  thereof ;  and  no  inhibition  shall  have  any 
effect  against  any  act  or  deed  done,  committed,  or  executed  prior  to  the  regis- 
tration of  such  notice  thereof,  or  of  such  inhibition  and  the  execution  thereof, 
as  the  case  may  be. 

19.  Letters  of  inhibition  may  be  in  the  form,  as  nearly  as  may  be,  of  the 
achedule  (D.)  to  this  Act  annexed ;  and  letters  of  inhibition  in  such  form  shall 
have  all  the  like  force  and  effect  as  letters  of  inhibition  in  the  form  in  use  at 
the  passing  of  this  Act. 

20.  It  £all  be  competent  to  register  in  the  Register  of  Adjudications  a  notice 
of  any  signeted  summons  of  adjudication,  setting  forth  the  names  and  designa- 
tions of  the  nursuer  and  defender,  and  the  date  of  signeting  the  same,  in  the 
form,  as  nearly  as  may  be,  of  the  schedule  (E.)  to  this  Act  annexed ;  and  where 
a  d««rect  of  adjudication  following  on  such  summons  shall  be  registered  in  the 
Register  of  Adjudications,  such  decreet  shall,  where  notice  has  been  registered  as 
aforcBaid,  take  effect  as  if  registered  of  the  date  of  sudi  notice,  and  otherwise 
only  of  the  date  of  registration  of  such  decreet  itself  ;  and  no  summons  or 
decreet  of  adjudication  shall  have  any  effect  against  any  lands  and  heritages 
prior  to  the  date  of  such  notice  or  decreet,  as  the  case  may  be. 

21.  "Hie  Lords  Commissioners  of  Her  Majesty's  Treasury  shall  have  power, 
upon  the  application  from  time  to  time  of  the  Lord  Clerk  Register,  to  regulate 
the  number  of  official  searchers  of  the  records,  and  to  grant  to  such  searchers 
nch  remuneration  out  of  the  fees  of  the  searching  department  in  the  General 
Regist^  House  as  their  Lordships  shall  deem  fit ;  and  it  shall  be  competent  to 
anj  one  ordering  a  search  to  select  any  one  of  the  official  searchers  for  the  time 
being  whom  he  may  prefer  to  make  the  same. 

22.  It  shall  be  competent  to  the  Lord  Clerk  Register  from  time  to  time,  after 
the  disoontinoance  of  all  the  Particular  Registers  of  Sasines  in  terms  of  this 
Act,  to  make  applicatton  to  the  Lord  President  of  the  Court  of  Session,  the 
Lord  Advocate,  and  the  Lord  Justioe-Cleric,  all  for  the  time  being,  to  reduce  or 
regnkte,  and  alter  or  vary,  all  or  any  of  the  fees  drawn  for  the  time  in  the 
Genend  Register  House  at  Edinburgh ;  and  the  Lord  President,  Lord  Advocate, 
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and  Lord  Jnstioe-Gerk  may,  upon  each  each  application,  reduce  or  regulate  tke 
said  fees,  or  alter  and  vary  the  same  or  any  of  them. 

23.  It  sball  be  lawful  for  the  Lords  GommiBaionerB  of  Her  Majesty^s  Treasury, 
apon  the  application  of  the  Lord  Clerk  Register,  to  regulate  from  time  to  time 
the  offices  of  the  General  Register  of  Sasines,  and  of  the  General  RegiFter  of 
Homings,  Inhibitions,  and  Adjudications  under  this  Act,  and  to  sanction  such 
increased  establishment  of  deputies,  assistants,  clerks,  or  other  officers  as  may 
be  necesBary  for  the  purposes  hereof,  and  to  fix  the  salaries  and  remuneration 
to  be  allowed  to  the  officers  of  the  said  departments  respectiTely ;  and  such 
salaries  and  remuneration  shall  be  payable  out  of  the  fees  to  be  drawn  in  said 
departments  respectively,  or  out  of  any  other  funds  to  be  provided  by  Parlia- 
ment for  that  purpose. 

24.  It  shall  be  competent  to  the  Lords  Commissioners  of  Her  Majesty's 
Treasury  to  direct  reasonable  allowances  for  trouble  to  be  paid  to  sheriff  clerb 
out  of  an^  fees  to  be  collected  by  them  under  this  Act. 

25.  If  m  any  year  the  fees  of  the  Register  of  Deeds  and  Probative  Trusts  and 
Protests  in  the  books  of  Council  and*  Session  shall  be  insufficient  to  defray  the 
salaries  and  expenditure  thereof,  such  deficiency  shall  be  made  up  from  the 
surplus  revenues  of  the  General  Register  of  Sasines. 

26.  It  shall  be  competent  for  every  keeper  of  any  register  whose  office  shall 
be  discontinued  under  the  provisions  of  this  Act  to  apply  to  the  Lords  Commis- 
sioners of  Her  Majesty's  Treasury,  who  shall  be  empowered,  on  proof  to  their 
satisfaction  of  the  average  amount  of  the  emoluments  received  by  such  keeper, 
after  defraying  the  expenses  of  his  establishment,  and  to  which  he  was  person- 
ally entitled  under  the  present  system  of  registration,  to  award  to  him  such 
compensation  as  the  said  Commissioners  shall  deem  just ;  and  such  compensation 
shall  be  payable  out  of  any  surplus  fees  of  the  department  to  whidi  it  relates, 
or  out  of  any  other  funds  to  he  provided  by  Parliament  for  that  purpose. 

27.  Anything  by  this  Act  authorized  or  directed  to  be  done  by  the  Lord 
Clerk  Reguster  may  be  done  by  any  deputy  whom  he  may  appoint,  in  virtue  of 
any  power  conferred  upon  him  to  make  such  appointment. 

28.  This  Act  shall  not  extend  or  apply  to  Burgh  Registers  of  Sasines. 

29.  This  Act  shall  take  effect  from  and  after  the  first  day  of  October  one 
thousand  eight  hundred  and  sixty>four. 

SCHEDULES  referred  to  in  the  foregoing  Act. 
Schedule  (A.) 

Warrant  of  Regiotration  on  a  Writ  to  be  registered  for  Preservation,  or 
Preservation  and  Execution,  as  well  as  Pubucation. 

Register  on  behalf  of  A.B.  [insert  designation]  for  preservation  [or  preserra- 
tion  and  execution],  as  weU  as  publication. 

(Signed)        A.  B. 

[or]        C.  D.,  W.S.,  Edinburgh, 

Agent  of  the  said  A.  B. 
[or^  as  the  case  may  be.] 

Schedule  (B.) 
Extract  of  Deed,  containing  Warrant  of  Execution. 

At  Edinburgh,  the  day  of  One  thousand  eight  hundred  and 

,  between  the  hours  of  and  forenoon  [or,  a$  tht 

case  may  ht]^  the  writ,  with  warrant  of  registration  thereon,  herein-after 
engrossed,  was  presented  by  [insert  name  and  designation  of  presenter]  for 
registration  in  the  General  Register  of  Sasines  for  publication,  and  also  as  in 
the  books  of  the  Lords  of  Council  and  Session  for  preservation  [or  for  preBerra- 
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dan  and  ezecation,  09  the  ease  may  &e],  and  is,  with  said  warrant  of  registration, 
recorded  in  the  said  R^;ister  of  Sasines  as  follows : 

[/aKft  fuU  copy  of  die  deed  and  warrant  of  reffistration,  and,  where  deed  is 
Ttcordedfor  executiony  insert  warrant  for  execution  as  follows: 

And  the  said  Lords  grant  warrant  to  messengers-at-anns  in  Her  Majesty's 
same  and  authority  to  charge  the  party  or  parties  aforesaid,  bounden  by  the 
fcveaaid  writ,  peraonally,  or  at  his,  her,  or  their  respective  dwelling  place  or 
pkces  if  within  Scotland,  and  if  fiurth  thereof,  by  delivering  a  copy  or  copies  of 
eharge  afc  the  office  of  the  Keeper  of  the  Record  of  Edictal  Citations  at  Edin- 
burgh, to  pay,  implement,  and  perform  the  whole  sum  or  sums  or  obligations, 
or  any  of  them,  specified  in  the  said  writ,  all  in  terms  and  to  the  effect  therein 
contained ;  and  that  to  the  party  or  parties  to  whom  the  said  sum  or  sums  or 
obligadons  are,  by  the  terms  of  said  writ,  payable  or  undertaken,  within  six  [or 
fifteen,  as  the  case  may  be]  davs  if  within  Scotland,  and  if  f urth  thereof,  within 
twenty-one  days  next  after  he,  she,  or  they  are  respectively  charged  to  that 
^ect,  under  the  pain  of  poinding  and  imprisonment,  the  term  or  terms  of  pay- 
ment being  always  first  come  and  bygone ;  and  also  with  deduction  of  any  sum 
or  sums  paid  to  account  (if  any) ;  and  also  grant  warrant  to  arrest  the  said 
party  or  parties  bounden  as  aforesaid,  his,  her,  or  their  readiest  goods,  gear, 
debts,  and  sums  of  money,  in  payment  and  satisfaction  of  the  said  obligations, 
or  any  of  them  :  And  if  the  said  x>arty  or  parties  bounden  as  aforesaid  fail  to 
obey  the  said  charge,  then  to  poind  the  said  party  or  parties  bounden  as  afore- 
said, his,  her,  or  their  readiest  goods,  gear,  and  other  effects ;  and,  if  needful 
for  effecting  the  said  poinding,  grant  warrant  to  open  all  shut  and  lockfast 
places  in  form  as  effeirs].     Extracted  on  this  and  the  preceding  pages  by 

me,  Keeper  of  the  General  Register  of  Sasines  [or  Deputy  Keeper  of  the  Rasords, 
w  other  officer  duly  authorized,  as  the  case  may  be.] 

(Signed)        A.  B. 

Schedule  (C.) 

'Notice  of  Inhibitign. 

Notice  of  Letters  of  Inhibition. — A,  B,  [insert  designation  of  the  inhibitor] 
against  C  D,  [insert  designation  of  the  inhibited], — Signeted  [insert  date  of 
figneting]. 

Schedule  (D.) 

Form  of  Letters  of  Inhibition. 

Victoria,  etc. — ^To  messengers-at-arms  and  others,  our  sheriffs,  greeting: 
Whereas  it  is  humbly  shown  to  us  by  our  lovite  A.  B.  [insert  designation],  com^ 
pJainer,  against  C  X>.  [insert  designation],  that  [set  forth  as  concisely  as  possible 
the  document  on  which  the  inliibitor  proceeds] :  Our  will  is  herefore,  and  we 
charge  you,  that  ye  lawfully  inhibit  the  said  C.  jD.,  personally  or  at  his  dwelling 
place,  if  within  Scotland,  and  if  furth  thereof,  at  the  office  of  the  Keeper  of  the 
Record  of  Edictal  Citations  at  Edinburgh,  from  selling  or  otherwise  affecting 
his  lands  or  heritages  to  the  prejudice  of  the  complainer ;  and  that  ye  cause 
register  these  our  letters  in  the  General  Register  of  Inhibitions  at  Edinburgh 
far  publication  to  our  lieges.  Given  under  our  signet  at  Edinburgh,  this 
<i»y  of  in  the  year 

Schedule  (E.) 

Notice  of  Summons  of  Adjudication. 

Notice  of  Summons  of  Adjudication. — A.  B.  [insert  designation  of  pursuer] 
igsinst  C.  D,  [insert  designation  of  {/c/enderj.— Signeted  [insert  date  0/ 
tiguting]. 
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AinONIffrRATIOK  OF  ISUSTS  (S001LAin>)  BILL. 

A  Bill  to  facilitate  the  Administration  of  Tnists,  and  to  regulate  the  Powers  of 
Trustees  in  Scotland.^ 
Whereas  it  is  expedient  that  certain  powers  and  provisioDB  which  are  now 
usually  inserted  in  trust  dispositions  and  settlements  in  Scotland  shoald  be  made 
incident  to  the  office  of  trustee,  and  that  greater  facilities  should  be  giren  for 
tbe  exercise  of  the  jurisdiction  of  the  Ck>urt  of  Session  in  the  adminiBtnitaon  of 
trust  estates :  Be  it  therefore  enacted,  etc. 

1.  In  all  cases  where  by  a  disposition  or  deed  of  settlement  of  h^table  pro- 
perty it  is  declared  that  trustees  shaU  have  a  power  of  sale,  either  geperaUy  or 
in  any  particular  eyent,  in  relation  to  any  heritable  property,  whether  vested  in 
them  by  such  disposition  or  settlement  or  not,  it  ^all  be  lawful  for  such  trustees 
to  exercise  such  power  of  sale  by  selling  such  property  either  by  public  roup  or 
private  bargain,  and  either  together  or  in  lots,  and  either  at  one  or  at  seYeral 
times ;  and  it  shall  be  lawful  in  such  sales  to  reserve  the  minerals,  or  to  sdl 
undtf  reservation  of  a  feu  duty  or  ground  annual. 

2.  Trustees  empowered  or  direct^  to  invest  money  or  the  proceeds  of  property 
appointed  to  be  sold  in  the  purchase  of  heritable  estate,  may  (with  leave  of  the 
Court,  to  be  obtained  upon  a  summary  application,  as  herein-after  j»t>vid6d) 
apply  the  whole  or  part  of  such  money  or  proceeds  in  paying  o£F  or  redeeming 
any  debt  or  burden  affecting  lands  which  may  be  destined  to  the  same  series  <2 
heirs,  and  subject  to  the  same  conditions  as  are  by  the  trust  deed  made  applic- 
able to  the  lands  directed  to  be  purchased. 

3.  Trustees  empowered  or  directed  to  purehase  heritable  estate  for  the  pur- 
pose of  executing  a  settlement  thereof  in  terms  cd  the  truster's  directions  may, 
if  the  funds  at  their  disposal  are  not  sufficient  for  the  purchase  of  an  estate 
which  is  in  other  respects  eligible,  borrow  as  much  as  may  be  requisite  (not 
exceeding  one  half  of  the  price  of  the  estate)  on  the  security  of  the  purehased 
estate,  and  may  convey  the  same  in  terms  of  the  settlement  subject  to  sudi 
heritable  burden. 

4.  The  bond  fide  payment  to  and  the  receipt  in  writing  of  any  trustee  or 
trustees  (or  of  a  quorum  of  trustees  where  there  are  more  than  one),  to  whom 
any  money  shall  hie  payable  in  the  execution  of  any  trust,  or  of  their  factor  duly 
authorized,  shall  effectually  discharge  the  person  paying  the  same  from  seeing 
to  the  application  of  or  being  answerable  for  the  loss  or  misapplication  of  such 
money. 

5.  Where,  in  virtue  of  any  mortis  causa  or  marriage  contract  settlement, 
heritable  property  shall  be  vested  in  trustees,  and  no  provision  is  made  by  the 
settlement  for  the  sale  of  such  property,  the  trustees  may  apply  by  petition  to 
the  Court  of  Session  for  authority  to  sell  the  same  under  such  conditions  as  are 
usual  in  the  case  of  the  sale  of  trust  property  by  a  judicial  factor,  and  it  shall 
be  lawful  for  the  Court  to  grant  authority  for  the  sale  and  disposition  of  all  or 
part  of  such  property,  if  it  is  shown  to  the  satisfaction  of  the  Court  that  the 
trust  estate  is  insufficient  for  the  maintenance  of  the  truster's  family  (where  the 
trust  is  for  their  benefit),  and  that  more  ample  provision  can  be  made  for  their 
maintenance  out  of  the  proceeds  of  the  estate  when  sold,  or  if  it  is  shown  to 
the  satisfaction  of  the  Court  that  a  sale  of  the  truster's  heritable  property  is  ex- 
pedient. 

6.  It  shall  be  lawful  for  the  Court,  upon  application  for  that  purpose  by 
petition,  to  grant  authority  to  trustees  to  feu  the  trust  estate  or  part  thereof  for 
building  purposes,  upon  being  satisfied  that  the  exercise  of  such  authority  would 
be  beneficial  to  the  parties  interested  in  the  trust. 

7.  The  Court  may,  if  expedient,  grant  authority  to  trustees  to  borrow  moDey 
on  the  security  of  the  trust  estate,  and  may,  if  expedient,  confer  upon  tnistees 

•  [^Some  corresponding  proviMtona  tmtt  be  found  in  the  English  Statutes^  11  G60.  4  4 1  V« 
4,0,46,  13  &  14  Vict,  c.  60,  16  A  16  Vict  c.  66,  22  A  23  Vict.  c.  86,  23A24ViGt.  cMo, 
and  26  A  26  Vict.  c.  108.] 
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such  other  powers  as  have  been  or  m&j  be  in  use  to  be  conferred  on  judicial 
factom  upon  special  application. 

8.  In  the  event  of  a  trustee  or  other  person  holding  an  office  of  trust  being 
desirous  of  porohanng  any  property,  being  part  of  the  estate  under  his  adminis- 
trsUOD,  it  shall  be  lawful  lor  the  Court,  upon  an  application  by  such  trustee 
or  person,  to  authorise  his  co-trustees  (or  a  iudicial  factor  or  manager  to  be 
appoioted  for  the  purpose)  to  receive  an  offer  from  and  to  sell  to  such  trustee  or 
penon  subject  to  such  conditions  as  may  appear  sufficient  for  the  protection  of 
the  interestB  of  the  beneficiaries :  Provided  that  any  person  beneficially  inter- 
ested in  the  trust  may  appear  and  object  to  such  application  being  granted ; 
and  that  the  expense  of  the  application,  including  the  expense  of  such  appear- 
ance, shall  be  borne  by  the  trustee  applying  for  authority  to  purchase. 

9.  The  Court  may  authorise  a  party  holding  the  office  of  trustee  to  accept 
a  salaried  oiBoe  under  the  trust,  or  to  enter  into  any  other  lucrative  transaction 
vith  his  co-trustees  or  other  parties  representing  the  trust,  provided  it  shall 
appear  that  such  authority  may  be  granted  without  prejudice  to  the  interests  of 
the  trust. 

10.  Trustees  having  trust  money  in  their  poeseasion  which  it  is  their  duty  to 
infest  at  interest,  shall  be  at  liberty  to  invest  the  same  in  the  purchase  of  any 
of  the  Parliamentary  stocks  or  public  funds,  or  East  India  stock,  or  stock  of  the 
Bank  of  Engknd,  or  to  lend  ^e  same  on  the  security  of  any  of  the  aforesaid 
Etocks  or  of  real  property  in  any  part  of  the  United  Kingdom  (and  for  the 
porposes  of  this  Act  tne  debentures  or  debenture  stock  of  any  railway  company 
paving  dividends  to  shareholders  shall  be  held  to  be  real  security),  and  also 
from  time  to  time  at  their  discretion  to  vaiy  any  such  investments  as  aforesaid, 
and  shall  not  thereby  incur  any  responsibility  for  depreciation  in  the  value  of 
such  investments  and  securitieB,  provided  they  were  reasonable  and  proper  at 
die  time :  Provided  also,  that  trustees  under  a  Scotch  trust  shall  not  be  hekl 
to  be  subject,  as  defendants  or  respondents,  to  the  jurisdiction  of  any  of  Her 
Majesty's  superior  courts  of  law  or  equity  in  England  or  Ireland,  by  reason 
of  Uieir  having  invested  trust  funds  in  English  or  Irish  securities. 

11.  Where  a  trust  estate  consists  in  whole  or  in  part  of  an  interest  in  a  mer- 
cantile bosineaB,  or  of  stock  or  shares  in  a  mercantile  company,  or  of  money 
invested  on  the  security  of  personal  property,  and  it  shall  be  made  to  appear  to 
tbe  Batiafaction  of  the  Court  upon  a  summary  application  by  the  trustees  that 
tbe  immediate  sale  or  realisation  of  such  part  of  the  estate  would  be  prejudicial 
to  tbe  interests  of  the  parties  taking  benefit  by  the  trust,  it  shall  be  lawful  to 
the  Court  to  grant  authority  to  the  trustees  to  continue  the  existing  invest- 
ments of  the  trust  estate :  Provided  always,  that  in  the  event  of  any  drcum- 
ttanees  afterwards  occurring  or  coming  to  the  knowledge  of  the  trustees,  which 
may  render  it  doubtful  whether  such  investments  ought  to  be  longer  continued^ 
the  trustees  may  either  proceed  to  realize  the  estate  ou  their  own  responsibility 
or  may  apply  for  further  directions  under  the  powers  herein -after  conferred ; 
and  no  trustee  shall  be  liable  for  any  loss  or  depreciation  in  the  value  of  any 
investment  authorized  as  aforesaid,  upon  an  application  fairly  disclosing  the 
circnmetances  materud  for  the  consideration  of  the  Court,  unless  he  shall  have 
cnlpably  neglected  to  i^alize  or  to  apply  for  further  directions,  while  in  the 
knowledge  of  circumstances  materially  affecting  the  security  of  the  investment. 

12.  In  all  cases  where  any  fund  is  held  by  trustees  on  behalf  of  minor  chil- 
<iivn,  it  shall  be  lawful  for  the  Court  to  authorise  the  advancement  of  a  part  of 
the  capital  or  fee  of  such  fund  for  the  maintenance  of  the  family,  in  such  cir- 
comstaoces  as  those  in  which  the  Court  has  been  or  may  be  in  use  to  grant  such 
aothority  (unless  such  advancement  is  expressly  prohibited  by  the  trust),  and 
anthority  may  be  granted  as  aforesaid,  notwithstanding  that  by  the  deed  of 
trust  tbe  destination  of  the  capital  or  fee  is  subject  to  a  clause  of  survivorship, 
with  or  without  a  reversion  to  the  issue  of  such  mincv  children. 

13.  No  deed  of  appointment  or  division  which  shall  hereafter  be  made  in  the 
aercise  of  any  indefinite  power  to  apportion  or  divide  any  property  amongst 
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Bereral  objects,  shall  be  deemed  to  be  inTalid  or  ineffectual  on  the  gioand  that 
an  UDsabstantial,  illusory,  or  nominal  share  only  shall  be  thereby  appointed  to 
or  left  to  devolve  upon  any  one  or  more  of  the  objects  of  such  powers. 

14.  Trustees  who  have  distributed  the  trust  funds  and  estate  extrajndidaDj 
may  apply  by  petition  to  the  Court  for  exoneration  and  discharge,  and  after 
such  intimation  and  advertisement,  inquiry  by  remit  to  an  accountant,  or 
otherwise  as  may  be  expedient,  the  Court  may  discharge  such  trustees  from 
their  actings  and  intromissions,  which  discharge  shall  have  the  like  effect  as  a 
decree  pronounced  in  an  action  of  exoneration,  and  the  expense  of  such  applica- 
tion shall  be  chargeable  against  the  trust,  unless  the  Court  on  special  grounds 
shall  think  fit  to  refuse  the  trustees  their  expenses :  Provided  that  the  surplos 
ot  any  simi  reserved  to  meet  the  expenses  of  the  application  shall,  before  each 
discharge  is  granted,  be  paid  over  to  the  parties  entitied  thereto. 

15.  Trustees  who  may  be  desirous  of  distributing  the  trust  funds  and  estate, 
or  so  much  thereof  as  may  be  remaining  in  their  hands  under  the  authority  of 
the  Court,  may  apply  by  petition  to  the  Court  for  authority  to  disUibute  the 
same,  and  also  for  exoneration,  specifying  in  such  petition,  or  in  a  separate  ac- 
count or  paper  to  be  lodged  as  relative  thereto,  the  funds  and  property  which 
they  desire  so  to  distribute ;  and  after  intimation,  and  advertisement,  and  in- 
quiry, as  mentioned  in  the  preceding  section,  the  Court  may  grant  warrant  to 
distribute  the  said  trust  funds  and  estate  in  terms  of  a  scheme  of  distribution 
approved  by  the  Court,  and  may  afterwards  discharge  the  trustees  from  their 
actings  and  intromissions :  Provided  that,  in  case  of  opposition  to  the  petition, 
the  Ck>urt  may  sist  process  in  order  that  proceedings  may  be  taken  by  actioD 
for  the  determination  of  the  matters  in  controversv ;  and  trustees  shall  not  be 
entitled  to  the  expenses  of  any  such  application  by  petition,  if  at  the  time  of 
presenting  it  they  nad  intimation  of  competing  claims  to  the  funds  or  estate  in 
their  hands. 

16.  The  Court  nmy,  upon  an  application  by  petition,  discharge  any  trustee 
who  mav  resign  while  the  trust  is  subsisting ;  and  the  expenses  dt  the  applica- 
tion shall  be  in  the  discretion  of  the  Court. 

17.  Application  may  be  made  by  petition  at  the  instance  of  trustees,  <»r  of  any 
individual  trustee,  for  the  opinion  and  direction  of  the  Court  on  any  question 
respecting  the  management  or  administration  of  the  trust  property ;  and  any 
trustee  acting  upon  such  opinion  and  direction  obtained  upon  an  applicati(Hi 
fairly  disclosing  the  circumstances  material  for  the  consideration  of  the  Court, 
shall  be  held  to  be  discharged  from  personal  responsibility  for  anything  done  in 
pursuance  of  such  opinion  and  direction  :  Provided  that  the  Court  shiul  not  by 
this  form  of  process  oe  required  to  determine  ex  post  facto  any  question  of  per- 
sonal liability,  or  to  adjumcate  in  any  matter  resolving  into  a  competition  of 
interests,  or  any  question  of  proprietary  right. 

18.  And  whereas  the  power  of  appointing  trustees,  which  belongs  to  the 
Court  of  Session  in  virtue  of  its  equitable  junsdiction,  has  been  exercised  with 
advantage  in  connection  with  the  administration  of  trusts  for  charities,  and 
other  public  or  quasi-public  purposes :  And  whereas,  in  consequence  of  the 
increased  facilities  afforded  by  this  Act  for  bringing  the  administration  of 
private  trusts  under  the  control  of  the  Court,  it  is  exigent  that  the  power  of 
appointing  trustees  upon  private  trust  estates  should  be  more  frequently  exer- 
cised by  the  Court  in  cases  where  trustees  cannot  be,  or  cannot  conveniently  be, 
appointed  by  way  of  assumption  :  Be  it  declared  and  enacted  that  the  Court, 
upon  the  application  of  any  party  having  an  interest^  may  appoint  a  trustee  or 
trustees  upon  any  estate  requiring  to  be  administered  as  a  trust  estate,  to  act 
either  by  himself  or  themselves,  or  in  conjunction  with  any  other  person  or  per- 
sons, who  at  the  time  of  the  application  shall  be  in  the  exercise  of  the  office  of 
trustee ;  and  either  with  the  powers  (if  any)  of  the  deed  by  which  the  porposa 
of  the  trust  are  declared,  or  with  the  powers  usually  conferred  on  judicial 
officers,  or  with  such  other  powers  as  may  be  lawfully  conferred,  and  the 
powers  of  the  whole  body  of  trustees,  including  any  who  may  previously 
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IttTC  bem  in  the  exercise  of  the  office,  Bhall  be  such  only  as  the  Court  shall 
appoint. 

19.  The  Coort  may  direct*  or  regolate  the  duties  to  be  performed  bj  any 
tnisteeB  at  trostee  acting  under  powers  conferred  by  iudidal  appointment;  and 
nch  directkm  or  r^pilation  may  be  declmred  either  at  the  time  of  making  the 
appointment,  or  by  an  interlocutor  to  be  pronounced  in  any  incidental  appli- 
calion  by  auch  trustees  or  trustee,  or  other  party  having  an  interest ;  ana  for 
that  parpose  the  original  process  of  appointment  shall  l^  held  to  be  in  depend- 
eDC8.  vhile  the  appointment  subsists,  and  the  Court  may  also  require  trustees 
acting  under  such  powers  to  lodge  an  inventory  or  inventories  of  the  trust 
estate,  and  may  require  any  factor  or  salaried  officer  of  the  trust  to  find  caution 
for  his  intromisnons. 

20.  Trustees  appointed  by  the  Court  shall  have  the  same  powen,  rights,  and 
unmimities  as  trustees  acting  under  the  authority  of  the  truster,  except  in  so  far 
as  their  powers  are  limited  by  the  terms  of  their  appointment ;  but  shall  not 
hafe  the  power  of  assuming  new  trustees,  unless  such  power  is  expressly  con- 
feired  upon  them  by  the  Court,  and  such  trustees  diall  be  at  libeny  to  apply 
for  ^)eeial  powers,  or  for  the  opini<m  and  direction  of  the  Court,  by  lodging  a 
note  in  the  process  of  appointment,  which  shall  be  intimated  to  the  paroes 
interested,  or  to  such  parties  as  the  Court  may  appoint. 

21.  It  shaU  be  lawful  for  the  heir  of  line  of  the  survivor  of  any  body  of  trustees 
ading  under  the  authority  of  a  deed  of  trust  to  make  up  a  title  by  service  to  any 
heritable  estate  which  may  have  been  vested  in  such  trustee,  either  alone  or  in 
conjunction  with  other  trustees,  under*  a  destination  expess  or  implied  to  such 
troBteea,  and  the  survivors  or  survivor  of  them ;  and  thereafter  to  convey  the 
ame  to  the  parties  beneficially  interested  therein,  or  to  any  other  party  or  par- 
tiea  irith  their  consent,  and  at  their  request ;  and  it  shall  be  lawful  for  the  neir 
(^  line  of  any  such  surviving  trustee,  duly  served  as  such,  to  apply  for  and 
obtain  himself  decerned  and  confirmed  executor  dative  qua  special  diiq>onee,  ad 
<Mm  txeaUay  to  such  part  of  the  moveable  trust  funds  or  estate  as  may  not  have 
been  distributed,  and  thereafter  to  pay  or  convey  the  same  to  the  parties  respec- 
tirely  entitled  thereto,  and  for  that  purpose  every  trust  disposition  or  deed 
vhich  contains  or  is  held  in  virtue  of  the  Act  twenty-fourth  and  twenty-fifth 
Victoria,  chapter  eighty-four,  to  contain  a  destination  to  the  surviving  trustees 
or  trustee  acting  under  the  authority  of  such  deed  shall  also  be  held  to  contain 
aa  ultimate  destination  to  the  heir  of  line  of  the  last  survivor  of  such  trustees : 
Prorided  always,  that  any  such  partv  mining  up  a  title  as  heir  of  a  trustee  shall 
not  be  deemed  to  be  a  trustee,  and  shall  not  be  entitled  to  execute  the  trust, 
except  to  the  effect  of  conveying  the  estate  to  the  parties  entitled  thereto,  and 
shall  not  be  liable  to  any  responsibility  except  for  his  own  acts  and  deeds. 

22.  Where  any  person  shall  be  entitled  to  the  possession  for  his  own  abso- 
hite  use  of  any  estate,  heritable  or  moveable,  the  title  to  which  haa  been 
Tested  in  or  taken  in  the  name  of  or  conveyed  to  any  trustee  or  other 
P^non  who  has  died  or  become  incapable  of  acting  without  having  executed 
the  trust  reposed  in  him,  then,  and  in  all  such  cases,  in  lieu  of  an  application 
to  tlie  Court  for  the  appointment  of  a  judicial  factor,  and  thereafter  for  autho- 
rity to  such  factor  to  make  up  titles  in  his  person,  it  shall  be  lawful  for  the 
P«^  or  parties  beneficially  entitled  to  sucn  estate  to  apply  by  petition  to 
^  Court  for  authority  to  complete  a  title  in  their  persons  to  such  estate,  at 
^  Bight  of  a  person  to  be  appointed  by  the  Court,  and  such  petition  shall 
specify  the  lan^  or  other  estate,  heritable  or  moveable,  to  which  such  tiUe 
ttto  be  completed,  and  if,  after  intimation  and  inquiry  (if  inquiry  is  requiBite)^ 
we  Court  shall  be  satisfied  that  the  prayer  of  the  petition  may  be  granted,  it 
M  be  lawful  for  the  Court  to  grant  a  warrant  for  completing  such  title  as 
foresaid,  which  warrant  shall  specify  the  lands  or  other  heritable  estate  to 
*|^bjt  is  applicable,  and  shall  also  specify  the  moveable  estate,  or  shall  bear 
teferenoe  to  any  inventory  appended  to  the  petition  in  which  such  moveable 
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estate  may  be  specified ;  and  sach  warrant  aball  be  effectual  as  a  conTejrance  of 
sach  heritable  and  moveable  estate  in  favour  of  the  petitioners  in  like  manner 
as  a  warrant  in  favour  of  a  judicial  factor  granted  under  the  authority  of  the 
thirty-eighth  section  of  the  Titles  to  Land  (Scotland)  Act,  1860. 

23.  Au  applications  to  the  Court  of  Session  under  the  authority  of  this  Act 
shall  be  brought  in  the  first  instance  before  one  of  the  Lords  Ordinaries  officiat- 
ing in  the  Outer  House,  and  the  powers  of  the  Lord  Ordinary  before  whom  the 
petition  is  enrolled  may  be  exercised  by  the  Lord  Ordinary  on  the  BiUs  during 
vacation ;  and  all  such  petitions  shall,  as  respects  procedure  and  review,  be  sub- 
ject to  the  same  rules  and  regulations  as  are  enacted  with  respect  to  petitions 
coming  before  the  Junior  Lord  Ordinary,  in  virtue  of  an  Act  of  tne  twentieth  and 
twenty-first  years  of  the  reign  of  Her  present  Majesty,  chapter  fifty-six,  or  as 
may  be  enacted  by  any  Act  to  be  passed  in  the  present  session  of  Parliament : 
Provided  always,  uiat  where  in  the  exercise  of  the  powers  pertaining  to  the  Court 
of  appointing  trustees  and  regulating  trusts,  it  shidl  be  necessary  to  settle  a 
scheme  for  the  administration  of  any  charitable  or  other  permanent  endowment, 
the  Lord  Ordinary  shall,  after  preparing  such  scheme,  report  to  one  (d  the 
Divisions  of  the  Court,  by  whom  the  same  shall  be  finally  adjusted  and  settled, 
and  in  all  cases  where  it  shaU  be  necessary  to  settle  any  such  scheme,  intimation 
shall  be  made  to  Her  Majesty^s  Advocate  with  a  view  to  his  appearance  for  the 
public  interest 

24.  The  provisions  of  this  Act,  so  far  as  applicable,  shall  extend  to  executors 
as  well  as  trustees,  and  also  to  all  judicial  factors  and  other  persons  appointed 
to  offices  of  trust  by  the  Court  of  Session ;  and  no  application  to  the  Court  bj 
one  of  several  trustees  or  executors  shall  be  held  to  be  mcompetent  by  reason  d 
the  refusal  of  the  other  trustees  or  executors  to  concur  in  such  application. 

25.  The  Court  of  Session  shall  be,  and  the  said  Court  is  hereby  empowered 
from  time  to  time,  from  and  after  the  passing  of  this  Act,  to  make  such  regula- 
tions by  acts  or  act  of  sederunt  as  may  be  requisite  for  carrying  into  effect  the 
purposes  of  this  Act :  Provided  always,  that  within  fourteen  days  from  the  com- 
mencement of  every  future  session  of  Parliament  there  shall  be  transmitted  to 
both  Houses  of  Parliament  copies  of  all  acts  of  sederunt  made  and  passed  under 
the  powers  hereby  given. 

26.  Excepting  in  so  far  as  regards  the  power  herein  before  given  to  the  Coart 
of  Session  to  pass  acts  of  sederunt,  this  Act  shall  take  effect  from  and  after 
the  first  day  of  November  one  thousand  eight  hundred  and  sixty-four,  and 
shall  apply  to  trusts  already  in  operation,  as  well  as  to  future  trusts. 

27.  This  Act  may  be  cited  for  all  purposes  as  ^  The  Trust  Administratioo 
(Scotland)  Act,  1868.' 


Cnrreaptthnrt^ 


ORDERS  FOR  PROOF. 

To  the  Editor  of  the  Journal  of  Juri^rudmce. 

Sir, — With  reference  to  the  recent  correspondence  in  your  Joumal  on 
this  subject,  I  would  humbly  submit,  whether  in  ordinary  cases,  when  pro- 
bation is  to  take  place,  the  proper  interlocutor  should  not  be  simplj) 
'  Allows  parties  a  proof,'  holding  as  thereby  permitted,  all  proof  releraot 
to  the  matter  at  issue. 

I  have  always  considered  it  was  intended  by  the  Sheriff  Court  Act  of 
1858  to  assimilate  the  procedure  in  proofs  to  what  is  followed  before  a 
jury ;  that  is,  that  each  party  should  lead  his  whole  proof  at  once,  and 


DIGEST  OF  DECISIONS  IN  THE  COURT  OF  SESSION.  323 

continaoQslj.  Why  may  not  a  parsaer  in  the  Sheriff  Conrt  adduce  his 
coojnnct  proof  with  that  in  chief,  and  in  anticipation  of  the  defender's,  in 
the  same  way  as  he  would  have  been  forced  to  do  before  a  jury  1  If  there 
is  reason  for  allying  surprise,  or  need  for  explanation,  of  course  that  may 
be  made  a  ground  for  craying  an  adjournment  and  a  special  order  for 
farther  probation.  S.  S. 

[The  form  of  the  interlocutor  appears  to  us  to  be  a  matter  of  very  little 
coDsequence.  We  concur  with  our  correspondent  in  thinking  that  proofs, 
whether  taken  in  the  Sheriff  Court  by  the  judge  himself,  or,  as  in  the  Court 
of  Session,  by  a  commissioner,  ought  to  proceed  continuously,  and  in  the 
same  manner  as  at  a  jury  trial ;  but  we  are  in  favour  of  allowing  a  proof 
in  replication  by  the  party  taking  the  lead,  such  proof  to  be  strictly  cross 
to  the  respondent's  proof. — Ed.  J.  JJ] 


COURT  OF  SESSION. 


FIRST  DIVISION. 

Cullem's  Ezbs.  v.  Sm  Wm.  Johnston  and  Otbebs. — Mcuf  19. 

NewTriaL 

In  this  case  it  will  be  remembered  the  jury,  after  a  trial  of  nine  days  in 

March  last,  were  dismissed  without  any  verdict  being  returned,  the  majority 

being  less  than  nine  to  three.    To-day  it  was  fixed  that  another  trial 

should  take  place  at  the  sitting  of  the  Jury  Court  in  July  next,  and  that 

the  jury  should  consist  exclusively  of  special  jurors. 

Scon  AND  CouPANT  r.  John  Campbell  and  Othebs,  Commissioners 

OF  THE  BCBOH  OF  LOCHGILPHEAD. — Mcttf  19. 

Contract — Relevancy, 

This  was  an  action  brought  at  the  instance  of  the  representatives  of  a 
contractor  for  payment  of  work  done  in  the  employment  of  the  commis- 
sioners. On  the  record  being  closed,  the  defenders  objected  to  the  pur- 
Buers  obtaining  any  issue,  on  the  ground,  first,  that  they  had  no  sufficient 
averment  to  the  effect  that  the  defenders  ever  authorized  the  employment 
libelled ;  and  secondly,  that  the  date  when  the  contract  of  employment 
was  said  to  have  been  entered  into  was  nowhere  stated. 

The  Lord  Ordinary  reported  the  case,  and  the  Court  to-day,  after  a 
fall  argument,  sustained  the  objections  to  the  relevancy,  and  assoilzied  the 
defenders  with  costs. 


SECOND  DIVISION. 
Morris  v.  Bicket. — May  20. 
Property — InterdicL 
This  was  a  reclaiming  note  presented  by  Morris  and  his  wife  against 
u  interlocutor  pronounced  by  Lord  Jerviswoode,  Ordinary,  in  coi\joined 
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actions  of  saspension  and  interdict,  and  declarator  and  interdict,  at  their 
instance  against  Bicket.  The  pursuers  of  the  actions  stated  that  tbej 
were  proprietors  of  certain  house  property  in  JOknamock,  and  alleged 
that  under  their  titles,  and  as  owners  of  this  property,  they  had  a  right  and 
interest  in  the  bed  of  the  stream  adjoining  it.  They  further  alleged  that 
the  defender,  an  opposite  proprietor,  had  built  the  wall  of  certain  houses, 
recently  erected  by  him,  farther  into  the  bed  of  the  riyer  than  the  previ- 
ously existing  wall,  and  beyond  aline  up  to  which  the  pursuers  had  agreed 
that  he  might  build  without  objection  on  their  part,  thereby  interfering 
with  the  solum  of  the  channel  and  diverting  the  course  of  the  stream.  The 
pursuers  allege  that  these  operations  were  detrimental  to  their  property, 
and  sought  in  these  actions  to  have  the  defender  ordained  to  remove  the 
encroachment  complained  of,  and  desist  from  similar  encroachments  in 
future.  The  defender  denied  the  alleged  encroachment,  and  likewise 
denied  the  title  of  the  pursuers  to  insist  in  the  actions,  on  the  ground  that 
the  buildings  had  been  entirely  erected  on  that  part  of  the  solum  of  the 
river  which  belonged  to  him  (the  defender),  and  that  no  injury  had  been 
caused  by  their  erection  to  the  pursuers'  property.  The  I^rd  Ordinary, 
after  a  proof,  found  that  the  pursuers  had  failed  to  prove  the  allied  en- 
croachment on  the  part  of  the  defender,  and  therefore  assoilzied  the  defen- 
der, with  expenses  in  both  actions.  The  Court,  on  the  18th  March  last, 
recalled  the  Lord  Ordinary's  interlocutor,  and  found  that  the  river  wall 
complained  of  had  not  been  built  in  conformity  with  the  agreement  be- 
tween the  parties,  and  appointed  parties  to  be  heard  upon  the  question 
raised  as  to  the  title  of  the  pursuers  to  insist  in  the  actions. 

After  hearing  counsel,  the  Court  to-day  advised  the  case. 

The  Lord  Justice-Clerk  said — ^The  parties  in  this  case,  the  pursuer  and 
defender,  are  proprietors  on  the  banks  of  the  Water  of  Kilmarnock.  The 
pursuer  in  the  present  action  complains  of  an  invasion  by  the  defender  of 
the  alveus  of  the  stream,  which  it  is  said  inflicts  a  legal  injury  on  his  oppo- 
site neighbour,  the  pursuer.  The  main  contention  of  the  defender,  upon 
the  assumption  that  the  line  of  his  wall  does  extend  into  the  alveus  of  the 
stream  farther  than  was  permitted  by  the  agreement,  is,  that  the  pursoer 
is  not  entitled  to  object  to  that  unless  he  can  show  that  he  is  actnallj 
prejudiced  thereby — that  the  extension  of  the  line  of  the  wall  is  productive 
of  damage  to  his  property  upon  the  other  side.  The  defender,  on  the 
other  hand,  contends  that  any  advance  into  the  alveus  of  the  stream,  bow- 
ever  slight — be  it  to  the  extent  of  one  inch  or  one  hair's-breadth — consti- 
tutes a  legal  wrong,  and  therefore  that  he  is  entitled  to  obtain , redress 
against  it,  even  although  it  could  be  shown  that  the  operation  is  not  only 
not  injurious  but  beneficial  to  both  parties.  I  do  not  think  it  necessary 
tp  lidopt  the  extreme  view  contended  for  by  either  party.  The  property 
of  these  two  neighbours  on  the  opposite  sides  of  the  stream  is  said  to  be, 
and  is  by  their  titles  described  as  being,  bounded  by  the  stream.  The  effect 
of  that  in  law  is,  that  each  is  proprietor  up  to  the  medium  filum  JUammiSj 
and  that  medium  JUum  constitutes  the  boundary  or  line  of  march  between 
the  two  estates.  It  is  a  mistake  to  say  that  the  alveus  of  the  stream  is 
the  common  property  of  the  two  proprietors  of  the  banks.  But  althoagh 
the  alveus  of  the  stream  is  thus  divided  between  the  two  proprietors  of 
the  opposite  banks,  and  is  held  by  each  up  to  the  medium  JUum  in  sole 
pr<^erty  on  either  side,  it  does  by  no  means  follow  that  they  have  not 
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common  interests.    Thej  hare  a  common  interest  in  the  water.    It  is  out 
of  that  kind  of  common  interest  that  the  legi^  principles  arise  which  are 
applicable  to  the  present  case.    I  think  the  general  rale  of  law  unqaes- 
tiooablj  is,  that  a  proprietor  upon  the  banks  of  a  stream  of  this  kind  is 
QQt  entitled  to  make  anj  erection  whatever  in  alvto.    He  is  undoubtedly 
entitled  to  defend  his  laud  against  inundation  by  fortifying  the  bank  of 
the  stream,  but  even  that  right  he  must  exercise  under  certain  restrictions. 
He  most  have  some  regard  to  the  interests  of  his  opposite  neighbour,  even 
io  tlie  exercise  of  that  right.    But  the  general  rule  unquestionably  is,  that 
eFeo  for  the  purpose,  and  where  it  may  be  shown  to  be  absolutely  essential 
for  the  defence  of  his  own  property,  he  has  no  legal  right  to  make  any 
erection  m  alveo.    This  principle  or  rule  of  law  is  very  clearly  stated  by 
Lord  Kilkerran  in  reporting  two  cases  which  were  referred  to  in  the 
coDTse  of  the  argument — the  first,  the  Town  of  Aberdeen  t.  Memies,  in 
(rluch  be  says : — ^  Though  it  is  not  allowable  for  conterminous  heritors 
'jHqimlmgere  in  alveoflumiTua  which  runs  between  their  seyeral  lands,  yet 
it  ia  allowable  to  either  munire  ripam^  so  as  to  prevent  the  rivers  encroach- 
ing upon  them ;'  and  the  other,  the  case  of  Farquharson  v.  FarquhcarBon^ 
in  which  he  states  again : — ^  It  is  lawful  for  the  heritor  to  build  a  fence 
QpoD  his  own  ground  upon  the  side  of  the  river,  to  prevent  damage  to  his 
gronnd  by  the  overflow  of  the  river,  but  it  was  found  not  lawful  to  use 
any  operation  on  the  abseua.^    The  authority  of  Lord  Kilkerran  in  a  mat* 
ter  of  this  kind  ia  undoubtedly  very  high ;  and  although  these  propositions 
inay  not  be  absolute  matter  of  decision  in  the  cases  to  which  I  have  re- 
ferred, we  may  safely  conclude  that  Lord  Kilkerran  is  there  stating  in 
goieral  terms  what  was  understood  in  his  day  upon  the  bench  to  be  the 
ondoiibted  law  of  Scotland  upon  the  subject,  as  stating  the  distinction 
between  the  legal  right  of  fortifying  the  bank  properly  so  called  and  the 
right  to  make  an  erection  in  cUveo.    But  this  authority  receiFes  very  great 
viditional  support  and  confirmation  by  the  well-known  case  of  Mauies  v. 
Brtadalbaney  in  which  the  question  ultimately  decided  in  the  House  of 
li}rda  related  only  to  an  operation  performed  by  Lord  Breadalbane  upon 
the  bank  of  the  river,  but  which  in  its  original  shape  in  this  Court  was  a 
eompkiDt  against  two  different  kinds  of  erections  by  Lord  Breadalbane 
-H)De  on  the  bank,  and  the  other  in  alveo.    There  the  Lord  Ordinary, 
i^pparently  without  any  interlocutor  at  all,  declared  the  interdict  per^ 
petaal  in  so  far  as  regarded  the  erection  in  alveoj  simply  because  there 
was  such  an  erection,  because  that  was  its  local  situation ;  and  the  only 
question  that  was  seriously  argued  between  the  parties  related  to  the 
operations  which  were  made  on  the  banks  of  the  stream,  and  with  refer* 
oice  to  that  question  there  was  some  diflference  between  the  Court  below 
ud  the  Lord  Chancellor  in  advising  the  House  of  Lords,  because  the 
Court  of  Session  thought  the  operations  upon  the  bank  were  defensible, 
^  they  therefore  recalled  the  interdict  and  allowed  these  erections  to 
Btaad ;  but  the  House  of  Lords,  as  advised  by  Lord  Eldon,  were  of  opinion 
that  it  was  an  exoessive  view  of  the  right  of  the  proprietor  to  embank  in 
the  way  he  had  done ;  and,  accordingly,  the  House  ordered  and  adjudged 
^kat  the  respondent  ought  to  be  prohibited  and  interdicted  from  the 
further  erection  of  any  bulwark  or  other  opus  mamifactum  on  the  banks  of 
the  RiTer  Tay,  which  may  have  the  effect  of  diverting  the  stream  of  the 
nrer  in  times  of  flood  from  its  accustomed  course,  and  throwing  the  same 
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upon  the  lands  of  the  appellant.  From  these  the  House  of  Lords  held 
that,  in  order  to  justify  a  prohibition  against  the  erection  of  an  opus 
manufactum  upon  the  bank,  it  must  be  shown  that  it  would  have  the  effect 
of  diverting  the  stream  of  the  river  from  its  accustomed  course,  and 
throwing  it  upon  the  lands  of  the  appellant.  To  interfere  with  the  pro> 
prietor  upon  the  bank  from  exercising  his  right  mumre  r^xmij  it  was  ne- 
cessary to  show  that  the  party  complaining  of  that  operation  would  be 
injured.  But  in  regard  to  the  erections  in  alveo,  there  was  no  such  re- 
striction at  all  in  the  judgment  of  the  Lord  Ordinary.  On  the  contrary, 
he  at  once  interdicted  any  proceeding  of  that  kind  as  being  in  itself  plainly 
illegal.  Such  being  the  state  of  the  authorities,  I  entertain  no  doubt  that 
a  party  in  the  position  of  the  defender  here  is  not  entitled  to  make  anj 
erection  in  aiveo.  But,  then,  at  the  same  time,  if  it  could  be  shown  that 
the  party  complaining  of  a  very  slight  encroachment  upon  the  alveus  wa^ 
doing  so  for  the  mere  purpose  of  annoyance — in  emulatianem  vidni—noi 
under  any  apprehension  of  danger  to  himself,  or  of  damage  to  his  propert  j« 
but  merely  for  the  purpose  of  asserting  his  legal  right  up  to  a  definite 
line,  if  it  could  be  shown  that  the  work  had  been  accidentally  extended 
into  the  alveus — that  it  was  innocuce  utilitaiia,  that  it  was  beneficial  to  the 
complainer  as  well  as  to  the  respondents,  I  am  not  prepared  to  say  that 
I  could  hold  such  a  work  to  be  illegal,  or  that  it  could  be  prohibited  in 
the  course  of  erection,  and  for  the  reason  that  I  have  stated,  that  this  is 
not  a  subject  of  common  property,  and  therefore  the  maxim  meHar  est  coh- 
ditio  prohibentis  is  not  applicable.  The  question  thus  comes  to  be,  whether 
the  pursuer  in  this  case,  though  he  cannot  (and  that  is  the  fair  result  of 
the  proof)  show  that  any  damage  has  actually  been  occasioned  by  the 
erection  of  this  wall,  is  not  in  a  position  to  say  that  an  injury  has  been 
done  to  his  property,  because  the  operation  involves  a  certain  risk  of 
damage.  That  is  a  principle  which  is  clearly  applicable  to  cases  of  this 
kind,  and  to  that  principle  we  gave  effect  in  a  case  which  must  be  in  the 
recollection  of  your  Lordships — the  case  of  CMlady  v.  Arrol^  which  was  a 
case  of  common  interest  and  not  a  case  of  common  property,  in  which,  as 
here,  we  rejected  the  maxim  mdior  est  conditio  prohibentis^  because  it  was 
a  case  of  common  interest  and  not  a  case  of  common  property,  but  in 
which  we  directed  the  restoration  of  the  gable  against  the  operations 
which  had  been  made  upon  it,  because  these  operations  involved  cleark  a 
risk  of  danger  or  damage  to  the  party  complaining,  in  reference  to  bis 
interest  in  the  gable.  Now,  here  I  think  the  same  principle  is  very  plainly 
applicable,  for  there  is  nothing  the  operation  and  action  of  which  are  more 
uncertain  than  running  water.  The  smallest  interference  with  the  course 
of  running  water  may  be  productive  of  effects  which  nobody  can  foresee 
or  could  have  contemplated ;  and  although  engineers  are  very  skilful,  no 
doubt,  in  generally  foreseeing  what  the  action  of  water  will  be,  I  doubt 
whether  an  engineer  can  absolutely  insure  one  as  to  what  shall  be  the 
precise  effect  of  an  alteration,  however  slight,  in  the  course  of  a  rumuDg 
stream.  And  therefore  I  think,  looking  to  the  nature  of  the  subject,  and 
to  the  fact  that  this  is  not  an  encroachment  of  an  inch  or  two,  or  any  sach 
mere  impalpable  encroachment  as  that,  but  that  it  is  an  encroachment 
clearly  established  to  be  of  considerable  size,  and  certainly  calcuUted  to 
effect  some  deviation  in  the  course  of  the  water,  it  appears  to  me  that  the 
opposite  proprietor,  the  pursuer,  is  well  entitled  to  say,  I  apprehend  risk 
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to  mj  interest,  I  apprehend  that  my  property  may  be  affected  by  the 
consaqneaoes  of  this  diversion  of  the  stream,  and  therefore,  seeing  that  yon 
hare  no  legal  right  to  interfere  with  the  alveua  at  all,  I  am  qnite  entitled 
to  have  yoor  cpus  manufactum  removed. 

Lords  Benholme  and  Neaves,  in  elaborate  opinions,  eoncnrred.  Lord 
Cowan  was  absent  when  the  case  was  decided,  but  his  Lordship  heard  the 
argument,  and  was  understood  to  concur.  The  judgment  of  the  Court  is 
in  the  following  terms : — 

Edinburgh,  Mcof  20,  1864. — ^The  Lords  having  resumed  consideration 
of  the  cause,  and  heard  counsel  in  terms  of  the  appointment  contained  in 
the  interlocutor  of  18th  March  last,  and  also  on  the  whole  remaining  pleas 
of  parties,  find  that  the  erection  complained  of  by  the  pursuers  is  an  erec- 
tion in  the  alveua  of  the  water  of  Kihnamock,  ex  adverso  of  the  pursuers' 
property,  and  has  the  effect  of  diverting  to  a  certain  extent  the  flow  of 
the  water,  and  is  therefore  an  illegal  encroachment  on  the  rights  of  the 
pursuers ;  therefore  find  and  declare,  decern  and  ordain,  interdict,  pro- 
hibit, and  discharge,  in  terms  of  the  conclusions  of  the  summons ;  and  in 
the  suspension  and  interdict,  sustain  the  reasons  of  suspension  and  suspend 
and  interdict  as  craved,  and  declare  the  interdict  as  perpetual : — Find  the 
parsuers  and  suspenders  entitled  to  the  expenses  of  process,  and  remit  to 
the  auditor  to  tax  the  same  and  to  report. 

(Signed)        John  Ikglis,  LP.D. 

BiSSET  V,  ECCLESPIELD. — McO/  21. 

Defamation — Issue. 

Iq  this  case,  the  pursuer  proposed  to  try  an  action  of  damages  for 
slander  by  the  following  issue : — *  Whether,  on  or  about  the  7th,  10th, 
nth,  12th,  13th,  14th,  25th,  26th,  27th,  and  28th  days  of  April  1860, 
or  on  one  or  more  of  said  days,  within  the  village  of  Newhaven,  and  in 
the  presence  and  hearing  of  Andrew  Paxton,  residing  in  Newhaven;  John 
Campbell,  carter,  Newhaven ;  James  Young,  police-constable,  Newhaven ; 
David  Steele,  porter,  Newhaven;  James  Rankine,  police-constable,  New- 
haven; Alexander  Dickson,  Newhaven;  William  Morrison,  Newhaven; 
John  Alexander,  grocer,  Newhaven ;  Mrs  Alexandrina  Miln  or  Paxton, 
Newhaven,  wife  of  the  foresaid  Andrew  Paxton ;  and  George  Dempster, 
grocer,  Newhaven ;  or  in  the  presence  aod  hearing  of  one  or  more  of  said 
persons,  the  defender  did  falsely  and  calumniously  say  that  the  pursuer 
was  a  thief  and  a  damned  blackguard,  and  that  he  had  stolen  three  bags 
and  a  cask  or  barrel,  the  property  of  the  defender,  to  the  loss,  injury, 
aod  damage  of  the  pursuer  ?' 

Dami^es  laid  at  L.400. 

The  C^nrt  disallowed  the  issue,  and  dismissed  the  action  with  expenses. 

The  Lord  Justice-Clerk  said — I  don't  think  that  any  of  the  cases 
quoted  by  the  pursuer  are  applicable  to  the  present.  The  case  of  Lock- 
l*art  was  determined  by  this  peculiarity,  that,  although  a  number  of  days 
were  put  in  issue,  the  slander  was  uttered  to  all  the  individuals  specified, 
and  was  uttered  in  the  same  place.  In  considering  an  issne  like  the  pre- 
%Dt,  it  is  necessary  to  take  into  view  at  the  same  time  the  number  of  days, 
the  niunber  of  persons,  and  the  place ;  and  there  is  therefore  nothing  in 
the  case  of  LoMart  that  justifies  the  issue  proposed  by  the  pursner.  In 
the  case  ofSwrneoUy  where  there  were  two  issues,  the  first  was  unobjec- 
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tionable  in  point  of  specification,  becanse  it  was  founded  on  the  aTerment 
that  on  or  abont  the  28th  February  1856,  the  defender  nttered  the  dander 
within  the  Wellington  Hotels  Wick,  in  presence  of  certain  persons  named. 
That  issue  was  perfectly  unobjectionable,  and  the  only  peculiarity  of  the 
case  was  whether  the  defender  was  to  be  allowed  to  circulate  the  slander 
through  the  town  of  Wick.  To  deny  him  a  proof  that  it  waa  so  circu- 
lated, would  be  to  deny  him  the  most  aggravating  part  of  the  slander.  Bat 
in  the  present  case  there  were  ten  separate  days,  and  ten  separate  persons 
in  whose  hearing  the  slander  was  uttered,  and  the  loaw  specified  is  the  entire 
village  of  Newhaven.  We  must  take  all  these  and  consider  them  in  com- 
bination. His  Lordship  concluded  by  pointing  out  that  under  such  an 
issue  as  that  proposed  by  the  pursuer  he  might  be  able,  and  it  might  be 
his  object,  to  prove  that  the  slander  had  only  been  uttered  once ;  and  that 
if  it  were  so,  the  defender  might  be  placed  in  a  most  unfair  position  at  the 
trial.  No  pursuer  is  entitled  to  wrap  up  the  facts  of  a  case  in  such  a 
manner  as  it  is  here,  and  therefore  the  issue  must  be  disallowed. 
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Sttap.  and  Lib.,  Graham  v,  Todeick. — Mc^  21. 
Ambiguous  Verdict, 

This  was  a  case  of  suspension  and  Uberation  at  the  instance  of  Robert 
Graham,  slater,  who  was  tried  by  a  jury  before  the  Sheriff  Court,  Had- 
dington, on  the  4th  April,  on  two  separate  charges  of  stealing  a  number 
of  hens  by  means  of  housebreaking,  aggravated  by  previous  conriction. 
When  the  case  went  to  trial,  the  Procurator-Fiscal  adduced  evidence  in 
support  of  the  second  charge  only  in  the  indictment,  but  made  no  attempt 
to  prove  the  first. 

After  hearing  the  evidence,  the  jury  returned  a  verdict  finding  the 
pannel  guilty  of  the  crime  of  theft  by  means  of  housebreakmg,  aggravated 
by  previous  conviction,  on  which  verdict  the  Sheriff-Substitute  found  the 
pannel  guilty  as  libelled,  and  sentenced  Graham  to  six  months'  imprison- 
ment. 

The  bill  of  suspension  and  liberation  was  raised  on  the  ground  that  the 
verdict  was  too  ambiguous,  and  did  not  point  out  whether  the  pannel  was 
guilty  of  both  charges,  or  of  which  particular  charge,  and  the  sentence  of 
the  judge  was  not  in  conformity  with  the  verdict,  and  was  besides  not 
according  to  fact  or  proof,  and  incompetent  and  illegal,  and  therefore 
ought  to  be  set  aside,  and  the  prisoner  liberated. 

After  hearing  counsel  for  both  parties,  the  following  interlocutor  has 
been  issued : — 

*  Edinburgh,  2l8t  May  1864.— The  Lord  Justice-General  and  Lords 
Commissioners  of  Justiciary  having  considered  this  bill  and  heard  counsel 
for  both  parties,  pass  the  bill,  suspend  the  sentence  complained  of  am- 
pUciter,  ordain  the  suspender  to  be  immediately  set  at  liberty,  and  decern ; 
find  the  respondent  liable  in  expenses,  and  remit  the  account  thereof  to 
the  clerk  of  Court  to  tax  and  report. 

(Signed)        'Don.  M-Neill,  IJ'.D: 
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Lauds  Cl/luses  Consolidation  Act.— The  16th  and  17th  Bections  of  the 
Unds  ClavBeB  Gonaolidation  Act,  requiring  the  whole  capital  to  be  subecribed 
aod  a  certificate  obtained  from  Justices  to  that  effect  b^ore  proceeding  to  take 
lands  coropulsorily,  do  not  apply  to  the  case  of  a  branch  railway  authorized  to 
be  made  by  an  already  existing  company.  It  is  not  necessary,  in  order  to  entitle 
a  railway  company  to  take  land  for  the  purpose  of  their  works,  that  the  parti- 
cular works  should  appear  on  the  deposited  plans.  It  is  sufficient  that  the  land 
sboald  be  within  the  limits  of  deyiation  delineated  on  the  plan. — (  Weld  y.  the 
Sovik'  Western  Rail.  Co, ;  Master  of  the  Rolls,  38  L.  J.,  Ch.  142.) 

WisDiNG-up  or  Companies. — ^An  insurance  company  issued  policies  providing, 
in  lome  instances,  '  that  the  capital  stock  and  funds  of  the  company  should  be 
subject  and  liable  to  pay'  the  amount  insured  ^  in  others,  ^  that  the  capital 
stock,  or  so  much  thereof  as  should  for  the  time  being  have  been  subscribed, 
ud  other  the  stocks,  funds,  securitieB,  and  property  of  the  company  unapplied 
&t  the  time  of  any  demand  made,  should  alone  be  liable  to  answer,'  etc. ;  in 
otben,  *  that  the  stock  and  funds  of  the  company  should  alone  be  answerable 
under  this  guarantee ; '  and  all  the  policies  contained  a  proviso  that  no  officer  or 
fibareholder  of  the  company  should  be  liable  for  any  demand  beyond  the  amount 
of  hia  particular  share  or  interest.  It  was  held,  that  these  expressions  and 
clauses  did  not  create  such  a  charge  upon  the  stock  and  funds  of  the  company 
as  to  give  the  policy-holders  any  claim  upon  its  assets  in  preference  to  the  gene- 
ral creditors  of  the  company.  Lord  Justice  Turner :  By  the  common  law  every 
fibuebolder,  as  a  partner  in  the  company,  would  be  liable  on  all  its  contracts ; 
and  provisions  of  this  nature  were  no  doubt  introduced  for  the  purpose  of  limit- 
ing u»  legal  liability,  not  for  the  purpose  of  creating  a  charge  in  equity.  Again, 
it  la  to  be  observed  that  it  was  necessary  that  some  words  should  oe  introduced 
into  the  operatiye  parts  of  the  policy,  in  order  to  create  an  express  contract.  If 
tbe  case  liad  been  left  on  the  proviso  alone,  there  could  have  Men  nothing  more 
than  an  implied  contract.  If,  instead  of  the  words  *  stock  and  funds  of  the 
oompany,'  the  words  introduced  had  been,  *  the  company  shall  be  subject  and 
liable  to  pay/  the  very  inconyenience  which,  no  doubt,  was  intended  to  have 
b^n  aT(»dedy  would  at  once  have  been  created.  There  was  a  sufficient  reason, 
tberefore,  for  the  introduction  of  the  words  in  question,  without  imputing  any 
intentioa  to  create  a  charge  in  equity;  and  certainly,  in  considering  the  effect 
to  be  given  to  those  words,  the  inconvenience  which  would  result  from  the  con- 
stniction  contended  for  by  the  appellants,  ought  not,  as  I  think,  to  be  disre- 
gardfid.~(i2^  the  StaU  Fire  Insur,  Co.,  83  L.  J.,  Gh.  123.) 

Scotch  Confibuation. — ^The  form  of  a  testament  testamentar,  or  confirmation 
of  an  executor  nominate,  contained  in  Schedule  £.  of  the  Confirmation  and  Pro- 
bate Act,  1858  (21  &  22  Vict.,  c.  56),  recites  that  the  executor  nominate  has 
given  upon  oath  an  inventory  of  the  personal  estate  and  effects  of  the  deceased 
'at  the  time  of  his  death,'  situated  in  Scotland,  or  England  or  Ireland.  A 
confirmation  was  tendered  for  sealing,  from  which  the  words  *  at  the  time  of 
bis  death'  were  omitted ;  and  it  was  held,  those  words  were  properly  omitted 
■ince  the  23  Vict.,  c.  15,  and  the  23  &  24  Yict.,  c.  80,  and  the  confirmation 
vaa  ordered  to  be  sealed.— (/n  the  goods  of  Hay,  33  L.  J.,  Pr.  and  M.  25.) 

AcnoN. — GommisBioners  under  the  ^  Towns  Improyement  Glauses  Act,  1847, 
ue  HaUe  to  an  action,  in  their  corporate  capacity,  at  the  suit  of  a  person  who 
biB  soffoed  damage  £K>m  a  highway,  wit^iin  the  limits  of  the  defendants'  special 

vou  vm.  HO.  xc— JUKE  1864.  2  t 


330  ENGLISH  CASES. 

Act,  being  allowed  by  them  to  remain  in  a  dangerous  condition.  Crompton^  J. : 
A  corporation  are  charged  in  thia  declaration  with  not  havysg  performed  a  dntj 
cast  on  them  by  an  Act  of  Parliament ;  and  special  damage  naving  arisen,  the 
question  is,  will  an  action  lie  against  them?  Young  v.  Davis  (7  Hurl,  and  N. 
760;  S.  C.  81  L.  J.  (N.  S.),  Ex.  250)  is  relied  upon  by  the  defendants  as  show- 
ing  that  it  will  not ;  but,  as  I  pointed  out  in  the  course  of  the  argument,  that 
case  is  not  applicable.  .  .  .  Then  it  is  said  the  commissioners  can  only  raise 
2s.  6d.  in  the  pound,  and  they  must  apnly  it  in  a  particular  way ;  ther^ore  it 
should  have  been  averred  that  they  had  funds,  and  funds  applicable  for  this 
purpose.  I  do  not  think  it  was  necessary  to  aver  they  had  funds ;  the  Act  lays 
the  duty  on  them,  and  they  must  do  it.  The  parish,  before  this  Act,  could  not 
have  said,  We  shall  not  repair  because  we  have  no  funds ;  neither  can  the  com- 
missioners  now.  The  section  not  only  imposes  a  punishment  on  the  commis- 
sioners for  not  doing  the  repairs,  but  it  also  obliges  them  to  take  care  that  the 
repairs  are  done,  and  they  are  liable  to  an  action  if  a  private  person  suffens 
special  damage. — (Hartnall  v.  the  Hyde  Commissioners^  33  L.  J.,  Q.  B.  39.) 

Charter-party. — A  description  in  a  charter-party,  made  at  New  Tork  be- 
tween British  subjects,  that  a  vessel  was  *  the  A  1  Br.  brig  H.  E.  of  Liverpoor 
is  a  warranty  that  the  vessel  was  at  the  time  classed  A  1  at  Lloyd's  in  Ix)ndon. 
The  owners  of  a  vessel^  which  had  once  been  classed  A  1  at  Lloyd's  in  London, 
authorized  their  agent,  by  power  of  attorney,  to  charter  the  vessel  or  to  empJoj 
her  as  a  general  ship  on  any  voyage,  on  such  terms  and  in  such  manner  as  he 
should  think  proper,  and  to  represent  the  owners  in  relation  thereto,  and  gene- 
rally iu  relation  to  her  management  or  sale,  as  fully  in  all  respects  as  if  the 
owners  were  personally  present,  and  to  do  all  things  necessary  for  that  purpose 
though  the  same  were  not  specially  mentioned.  This  was  held  to  give  the  ag^nt 
authority  to  enter  into  a  charter-party  with  the  warranty  that  the  ship  was,  at 
the  time  of  the  charter-party,  A  1  at  Lloyd's,  though  she  was  not  so  described 
in  the  power  of  attorney,  and  though  she  had  ceaj^  to  be  so  classed  when  the 
power  was  given. — {Routh  v.  Macmillan^  33  L.  J.,  Ex.  38.) 

Pbofessional  Negligence.-— In  an  action  for  breach  of  a  covenant  to  execute 
a  mortgage,  in  consequence  whereof  the  money  was  not  advanced,  and  vrita 
mortgagees  sold  the  property  and  plaintiff  sustained  a  loss,  it  was  held,  by  PoUock, 
G.  B.,  and  Bramwell,  B.,  that  tne  plaintiff  was  only  entitled  to  recover,  as 
damages,  the  costs  attending  the  preparation  of  the  abortive  mortgage;  hj 
Martin,  B.,  that  the  plaintiff  was  entitled,  in  addition,  to  recover  the  difference 
between  L.6000  (the  intended  mortgage)  and  the  value  of  the  land  as  baildin^ 
land  as  contemplated  by  the  indenture  if  the  L.6000  had  been  obtained,  or,  at 
all  events,  that  he  was  entitled  to  L.900,  the  residue  of  L.5000,  after  paying  the 
L.4100  agreed  to  be  taken  by  the  first  mortgagees.  Bramwell,  B. :  The  actios 
is  brought  for  the  defendant's  breach  of  covenant  in  not  executing  the  intended 
mortgage,  and  we  have  decided  the  defendant  is  liable  to  some  damages.  Thei 
question  is.  What?  We  are  of  opinion,  only  to  the  expense  of  the  abortii«| 
mortgage.  The  defendant  may  be  the  causa  sine  qua  non^  but  is  not  the  cawn 
causans  of  the  alleged  loss.  If  the  intended  mortgagees  had  not  insisted  on  tbe 
defendant's  execution ;  if  they  had  not  had  a  power  of  sale ;  if  they  had  nji] 
exercised  it ;  if  another  mortgagee  had  been  found ;  if  the  plaintiff  had  pur^j 
chased ;  if  the  sale  had  been  favourable,  the  loss  would  not  have  happened;^ 
nay,  if  the  plaintiff  had  paid  the  defendant  his  claim,  L.350,  it  would  not  hM 
happened.  The  defendant  is  not  the  cause  of  all  these  things  happening  tm 
not  happening.  If  the  defendant  is  liable  to  these  damages,  so  would  the  m 
tended  mortgagees  be  if  the  mortgagee  had  gone  off  by  their  default ;  bo  wodi 
every  intended  lender  of  money,  at  all  events  if  he  knew  the  purpose  for  whici 
it  was  to  be  borrowed.  It  is  said  that,  at  all  events,  he  is  liable  for  L.900,  tbi 
difference  between  L.4000  and  the  L.5000  which  the  plaintiff  could  have  had 
certainly,  and  has  certainly  lost ;  but  the  former  reasoning  applies  to  thiu 
Each  daim  is  based  on  the  same  fallacy.— (DiicibuwrA  T.  Ewart^  33  L.  J.,  Ex.  24.j 
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Maktidie  Damage. — To  a  declaration  for  negligently  numing  down  plaintiffs' 
TeBBeL  defaidantB  pleaded  that  plaintiffi3  had  taken  proceedings  in  the  Court  of 
Admimlty  against  the  ship  and  freight,  and  bad  arrested  the  ship  and  caused 
W  to  be  sold,  and  that  the  money  arising  from  the  sale  and  the  amount  of  the 
freight  was  paid  into  that  Court  to  abide  the  decision,  and  that  the  same  had 
been  ordered  to  be  paid  out  to  plaintiffs  by  that  Court.  It  was  held,  this  was 
a  bad  plea,  and  the  proceedings  in  the  Court  of  Admiralty  no  bar  to  the  subse- 
quent proceedings  in  this  Court.— (iVe^fon  y.  Couch^  33  L.  J.,  C.  P.  46.) 

Marine  Insurance. — The  fact  of  giving  instructions  for  an  insurance  of  a  ship 
and  obtaining  a  slip  from  the  intended  insurers,  does  not  amount  in  law  to  an 
iDsurance.  Whilst  an  action  was  pending,  the  parties  agreed  that  no  judgment 
should  be  signed  if  a  mortgage  upon  a  certain  ship  was  deliyered  to  phuntiff, 
asd  the  ship  was  kept  insured  to  the  amount  secured  by  the  mortgage.  Defen- 
dante  failed  to  keep  the  ship  actuaUy  insured  for  three  days,  although  they  had 
giren  insbnctions  for  the  insurance,  and  had  receiyed  tibe  usual  sup  from  the 
underwriters,  in  accordance  with  which  the  policy  was  afterwards  executed ; 
and  it  was  hel<l,  plaintiff  had  a  right  to  sign  judgment  and  sue  out  execution. 
Cockbom,  C.  J. :  It  appears  that  a  slip  was  actuaSUy  signed  and  issued,  accord- 
ing to  the  practice  of  insurers ;  and  one  is  happy  to  think,  for  the  credit  and 
gcod  position  of  such  persons,  that  they  never  fail  to  meet  a  proper  claim  when 
that  has  been  done.  But  if  I  am  asked  whether  such  a  proceeding  amounts  to 
an  insurance  according  to  the  terms  of  this  agreement,  I  must  say  that  it  does 
not.  It  is  clear  that  such  an  engagement  by  the  underwriter  could  not  be 
enforced  at  law,  and  therefore  I  come  to  the  conclusion  that  the  ship  was  not 
kept  insured,  and  that  there  was  a  breach  of  the  agreement.  It  is  not  for  me 
to  aay  whether  a  court  of  equity  would  interfere  or  not. — {Parry  y.  the  Great 
Skip  Co,  (limited),  33  L.  J.,  Q.  B.  41.) 

Marine  Insurance. — A  policy  of  insurance  was  effected  on  a  ship  from  Lyons 
to  Galatz,  warranted  to  scm  on  or  before  a  certain  day.  The  ship  left  Lyons 
Wore  the  day  in  question  fully  equipped  for  the  river  voyage,  but  with  only  a 
nver  captain  and  crew,  and  without  her  masts,  anchors,  and  other  portions  of 
W  tackle  which  were  necessary  for  her  sea  voyage.  She  could  not  possibly 
We  made  her  river  voyage  with  her  roasts  up  and  her  heavy  tackle  on  board, 
and  it  was  usual  in  similar  adventures  to  take  these  and  otiaer  things  necessary 
for  the  sea  voyage  on  board  at  Marseilles.  The  required  additions  were  in  this  case 
^e  at  MarseiUes  without  unreasonable  delay,  but  the  ship  did  not  leave  Mar- 
seilles until  after  the  day  appointed ;  yet  it  was  held,  lookmg  to  the  nature  of 
the  Toyage  and  to  mercantile  usage,  that  the  ship  had  complied  with  the 
warranty  to  sail  on  a  certain  day,  and  with  the  imphed  warranty  of  seaworthi- 
i^ea.  A  vessel,  having  a  reasonable  excuse  for  delay  in  the  course  of  her  voyage 
in  order  to  make  certain  alterations  in  her  equipment,  increased  the  delay  by  wait- 
^g  (or  other  ships  which  were  about  to  perform  the  same  voyage,  in  order  that 
the  might  sail  in  company  with  them.  The  jury  found  tiiat  a  prudent  captain 
vould  have  followed  this  course ;  and  it  was  held,  the  delay  was  justiiiable  on 
this  ground.— (JB<wi7to7i  v.  Lupton,  33  L.  J.,  C.  P.  37.) 

Pleading. — To  an  action  by  executors  for  salary  due  to  their  testator,  as  clerk 
to  certain  commissioners,  a  plea — ^that  the  commissioners  never  had,  at  or  since 
the  accruing  of  the  debt,  funds  applicable  to  the  payment  of  the  claim,  and  that 
they  had  af^ed  according  to  the  Act  all  monies  which  had  come  to  their  hands 
as  such  commissioners,  except  a  small  sum  set  apart  by  them  to  satisfv  certain 
other  oUims  which  accrued  long  after  the  plaintiffs'  claim — ^was  held,  on  de- 
ttuirer,  to  be  no  answer,  for  that  the  plaintiffs  were  entitled  to  judgment, 
whether  payment  could  be  enforced  or  not.  Bramwell,  B. :  But  the  plea  is  not 
l^hatthe  defendants  suf^posed  it  to  be.  It  says  this:  that  the  commissioners 
haTe  had  no  funds  in  band  at  or  since  the  time  of  the  accruing  of  the  debt 
^fplicable  to  the  payment  of  it,  that  they  have  duly  collected  all  rates  which 
wey  were  authorized  to  collect,  and  that  they  have  duly  applied  all  such  sums 
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according  to  the  Act,  except  a  small  sum  which  they  have  Bet  ajNurt  to  tatnfy 
certain  ckiras  which  have  arisen  since  the  accruing  of  the  plaintifm*  daim.  The 
plaintiffs  might  answer,  ^  You  ought  to  have  levied  a  rate :  at  all  eTents  yon 
can  give  us  the  small  portion  which  you  admit  you  still  have  applicable  to  our 
claim ;  you  should  have  set  this  money  aside  for  the  payment  of  our  debt  fint 
of  all.'  The  defendants'  plea  seems  to  me  very  like  this,  that  they  do  not  owe 
the  plaintiffis  this  money,  because  they  have  determined  to  pay  somebody  eke 
with  their  funds.— (iStuA  y. .Martin^  83  L.  J.,  Ex.  17.) 

Pbincipal  and  Subett. — ^Defendant,  as  surety  for  his  son  J.,  executed  a 
bond  to  an  insurance  company.  The  condition,  after  reciting  that  J.  bad  been 
appointed  by  the  company  to  be  an  agent  of  the  company  at  Adelaide^  and  that 
it  nad  been  agreed  the  defendant  should  enter  into  the  said  bond  for  securipg 
the  fidelity  of  J.,  made  void  the  bond  if  J.,  his  heirs,  etc.,  should  pay  all  moniei 
received  by  him  on  account  of  the  company,  and  should  honestljr  conduct  him- 
self in  his  said  office  of  aeent  to  the  company.  The  facts  existing  at  the  tirae 
of  giving  the  bond  were  these:  F.,  the  company's  agent  at  Adelaide,  being  about 
to  take  the  defendant's  son  J.  into  pertnmhip,  requested  the  company  to  a«>- 
ciate  J.  with  him  in  the  agency,  and  the  ddendant  was  asked  to  execute  the 
bond  by  a  letter  which  informed  him  that  such  bond  was  necessary  if  his  son 
was  to  be  associated  with  F.  in  the  agency,  but  that  as  it  was  only  insuring  the 
integrity  of  his  son,  it  was  a  nominal  thing.  After  the  bond  was  executed,  J. 
ent^ed  into  partnmhip  with  F. ;  and  it  was  held,  defendant  was  not  liable  on 
the  bond  for  monies  of  the  insurance  company  received  by  the  firm  of  F.  and  J. 
as  such  agents,  since,  even  if  the  surroundmg  circumstances  which  existed  at  the 
time  the  bond  was  executed  could  be  inquired  into  in  construing  the  bond,  the 
above  facts  did  not  show  an  intention  to  make  the  defendant  responsible  for  the 
acts  of  any  other  person  than  his  son.  And  gemble,  that  the  co-existing  ctr- 
cumstances  might  be  looked  at  in  putting  a  construction  on  the  bond. — (Menu- 
fiore  V.  Lloyd,  38  L.  J.,  0.  P.  49.) 

Wagerinq  Coktbact. — ^If  a  broker  be  employed  to  make  wagering  oontractB, 
iUegal  under  8  &  9  Vict.,  c.  109,  s.  18,  and  at  the  request  of  iSs  principal  pays 
the  amount  due  under  such  contract,  he  can  recover  the  amount  so  paid  mxu 
his  principal ;  and  the  illegal  nature  of  the  contract  with  reference  to  which 
the  money  is  paid  is  no  ddence  to  an  action  founded  on  such  a  daim.  Erie, 
C.  J. :  If  a  party  lose  a  wager,  and  requests  another  to  pay  it  for  him,  he  is 
Hable  to  the  partv  so  paying  it  for  money  paid  at  his  request.  I  also  think  that 
if,  according  to  the  custom  of  brokers  in  a  particular  trade,  a  broker  had  autho- 
rity to  pay  the  amount  due  from  his  principal  under  the  contract,  that  would 
be  a  continuing  request  by  the  principal  to  the  broker  to  pay  the  money  on  his 
account,  so  as  to  render  the  principal  liable  to  reimburse  him.  If  the  principal 
were  to  direct  the  broker  not  to  pay  what  was  due  under  the  contracts,  and  it 
appeared  by  the  rules  of  the  market  where  the  transaction  took  place,  the  broker 
was  liable  to  pay  in  default  of  the  principal  doing  so,  then  a  question  might 
arise  as  to  what  was  the  position  of  the  principal  with  regard  to  the  broker; 
but  that  is  a  question  which  it  is  not  necessary  now  to  decide. — (fiosewame  r. 
Baling,  33  L.  J.,  0.  P.  65.) 

WiLL.~Testator,  at  the  date  of  his  will,  1802,  had  two  legitimate  sons,  6.  the 
elder,  and  B.  the  younger,  and  two  ille^timate  children,  a  son  W.,  the  plaintiff, 
and  a  daughter  J.  By  the  will  he  devised  an  estate,  subject  to  certain  annui- 
ties, to  trustees,  to  the  use  of  his  second  son  B.  for  bfe,  remainder  to  the  bods 
and  daughters  of  B.  successively  in  tail,  remainder  to  his  eldest  son  G.  for  life, 
remainder  to  the  sons  and  daughters  of  G.  successively  in  tail,  remainder  to  his 
natural  son  W.,  the  plaintiff,  remainder  in  fee  to  his  friend  T.  Amongst  the 
annuities  was  one  of  L.21  to  W.  the  plaintiff,  and  one  of  L.5  to  his  natural 
daughter  J.  G.  died  in  1806  without  issue.  T.,  the  remainderman  in  fee,  died 
in  1818.  The  testator,  in  1819,  by  a  testamentary  instrument,  which  he  therein 
declares  to  be  a  codicil  to  be  added  to  and  taken  as  part  of  his  wiU,  gave  to  the 
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pUintiir  W.  a  further  sum  of  L.21  annnally,  in  addition  to  the  L.21  U/l  to  him  by 
his  taid  will ;  and  he  gave  to  his  natural  daughter  J.  a  sum  of  L.10  per  annum ; 
and  after  the  bequests  he  gave  to  hia  second  son  B.  *  all  his  estate  and  property 
o/ecery  description  whatever y  after  discharging  the  above  legacies.^  The  testator 
died  in  1820.  B.  died,  seised,  in  1861,  without  issue.  The  present  plaintiff, 
W.,  then  claimed  the  property  under  the  estate  devised  to  him  by  the  will  of 
1802.  In  ejectment  by  W.  against  B.,  it  was  held,  that  as  the  codicil  did  not 
ihow  clearly  that  the  testator  intended  to  revoke  the  life  estate  given  to  the 
plaintiff  by  the  will,  the  pkintiff  was  entitled  to  recover  possession,  in  accord- 
auoe  with  the  principle,  that  the  intention  to  revoke  must  be  equally  dear  and 
free  from  doubt  with  the  (viglnal  intention  to  devise.— (/2o6ertoon  v.  Powell^ 
83  L.  J.,  Ex.  34.) 

Embezzlement. — A  committee  formed  of  the  members  of  two  friendly 
iccieties  for  the  purpose  of  conducting  a  railway  excursion,  appointed  certain 
penons  to  sell  the  excursion  tickets  to  the  members  of  the  societies ;  and  the 
BKmey  received  from  the  sale  of  the  tickets  was  to  be  paid  over  to  a  specified 
pereon,  and  was  to  belong  to  the  two  societies  in  certain  proportions.  The 
priaooer,  who  was  a  member  of  the  committee,  was  one  of  those  nominated  to 
1^1  tickets,  and  a  certain  number  of  tickets  were  entrusted  to  him  by  the  com- 
Buttee  to  sell,  without  any  remuneration  for  his  services.  Of  these  he  sold 
ttcoe,  but  instead  of  paying  over  the  sum  received  for  the  sale,  he  fraudulently 
J^propriated  it  to  his  own  use ;  and  it  was  hdd,  the  prisoner  was  not  liable  to 
be  convicted  on  an  indictment  charging  him  as  servant  to  the  other  members 
of  the  committee  with  embezzling  their  monies.— -(iZ.  v.  Bren.  33  L.  J., 

,^j*^ — Proof  that  defendants  were  found  together  on  a  highwa;^  at  six 

0  clock  A.1I.,  with  bags  containinjg  one  hare  and  several  rabbits,  and  with  nets 
wd  stakes,  is  evidence  upon  which  Justices  may  convict  them,  under  26  &  26 
>ict.,  c.  114,  §  2,  of  having  obtained  the  game  by  having  been  unlawfullv  on 
^od  in  pursuit  of  game,  or  of  having  used  the  nets  for  the  purpose  of  unlaw- 
mj  taking  game,  without  direct  proof  that  any  of  the  defendants  had  been 
opoo  any  land,  or  had  used  any  of  the  nets.  Cockbum,  C.  J. :  There  are  then 
two  offences  with  which  the  person  may  be  charged,  and,  on  proper  proof,  con- 
ncted :  viz.,  either  of  having  obtained  the  game,  by  having  been  unlEiwf  ully  on 
Ottl  m  puraoit  of  game,  or  of  having  used  the  nets  or  other  articles  for  unlaw- 
taOy  taking  game.   As  to  the  first  chiss,  the  difficulty  would  in  most  cases  arise 

01  being  able  to  point  the  proof  at  any  particular  land ;  and  I  therefore  agree 
inth  what  Erie,  C.  J.,  said  m  Brown  v.  Turner  (7  Law  Times,  N.  S.  681 ;  since 
'^P^,  82  L.  J.  (N.  S.),  M.  C.  106,  13  Com.  B.  Rep.,  N.  S.  485),  that  such 
V^  18  not  necessary.  But  in  the  present  case  the  magistrates  might  have 
wnWcted  of  the  other  offence,  without  embarrassing  themselves  with  the 
qootion  of  land ;  for  in  the  second  branch  of  the  section,  the  offence  is  the 
^vfnl  use  of  the  instruments  for  taking  or  killing  game,  without  any 
'ueienoe  to  land.  And  when  persons  are  found  at  an  early  hour  in  the 
Qoroiog  with  game  and  nets  in  their  possession,  unless  thev  give  a  satisfactory 
>^connt  of  how  they  came  by  the  game,  it  is  but  reasonable  to  conclude  that 
Jfie  nets  had  been  unkwfully  used  to  take  game.— <-E:t;aw  v.  BotteriU,  88  L.  J., 
^•V'.  60.) 

.  ^^^'^n^DTOBY.— J.  C.  took  800  shares  in  a  cost-book  mining  company ;  and 
^fder  to  increase  the  apparent  number  of  shareholders,  and  thereby  cause  the 
^^g  Bckeme  to  be  more  favourably  regiurded  in  the  share-market,  caused  100 
wem  to  be  transferred  into  the  name  of  A.,  and  100  to  be  transferred  into 
^^^  ^  ^'*  ^^^  Dotwithstandiuff  the  transfers,  neither  attended  meetings, 
J^pMd  calla,  nor  took  any  part  in  the  affairs  of  the  company;  and  it  was  held, 
J^  navuig  regard  to  the  absence  of  any  bmafde  trusteeship  on  the  part  of  A. 
^^^  TO  to  the  extended  definition  of  the  word  '  contributory,'  in  the  200th 
■**»  of  the  Companies  Act,  1862  (25  and  26  Vict.,  c.  89),  J.  C.  was  properly 
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inserted  on  the  list  of  contributories  in  respect  of  the  whole  800  Bhaies. — (  Wheal 
Emily  Mining  Co,  {Cox's  Case),  83  L.  J.,  Gh.  145.) 

Legact.— Testator,  by  will,  gave  the  residue  of  his  property  equally  to  all 
and  every  the  children  of  R.  B.  and  B.  B.  who  should  be  living  at  his  decease, 
and  to  ten  other  persons  by  name  ;  and  one  of  the  latter  having  died  in  the 
testator^s  lifetime,  it  was  held  the  ten  persons  named  were  not  members  of  a 
class,  and  that  the  share  of  the  deceased  legatee  lapsed. — (In  re  Chaplin^s  Trusis, 
33  L.  J.,  Ch.  183.) 

Legacy.— Testator,  by  his  will,  directed  that  his  trustees  should  stand  pos- 
sessed of  the  residue  of  the  proceeds  of  the  conversion  of  his  real  and  pereonal 
estate  after  payment  of  legacies  upon  trust  as  to  one-third  for  F.  B.  for  life, 
with  remainder  to  his  children  who  should  attain  twenty -one,  as  tenants  in 
common  ;  and  if  there  should  be  no  such  child,  the  testator  directed,  that  on 
the  decease  of  F.  B.,  the  same  trust-monies  should  sink  into  and  form  part  of 
his  residuary  real  and  personal  estates,  and  be  held  and  applied  accordingly. 
Testator  gave  the  other  two-thirds  to  other  persons :  F.  B.  died  without  chil- 
dren. It  was  held,  there  was  an  intestacy  as  to  the  one-third  given  to  F.  B.  for 
life.  The  decision  in  Humble  v.  Shore  approved.  Wood,  V.  C,  said  that  he 
thought  the  decision  in  Humble  v.  Shore  (7  Hare,  247)  was  right.  It  was  im- 
possible to  hold  that  the  woids,  **  to  be  held  and  applied  accordingly,'  amounted 
to  a  gift :  those  words  meant  no  more  than  the  law  would  imply,  and  were  mere 
surplusage.  If  the  testator  intended  to  give  this  share  to  the  other  legatees,  it 
was  easy  for  him  to  express  that  intention.  The  Court  could  not  go  so  far  a£ 
to  say,  that  because  there  was  an  ambiguity,  a  gift  over  to  the  other  l^tees 
must  be  implied.— (Li^A(/bof  v.  Bwstall,  33  L.  J.,  Ch.  188.) 

Principal  and  Agent.— L.,  a  broker,  was  introduced  to  P.  and  Co.  by  A., 
and  was  at  the  interview  directed  by  P.  and  Co.  to  make  purchases  under  the 
superintendence  of  A.  Thereupon  L.  made  large  purchases  under  the  sole  order 
and  direction  of  A.,  sending  him  the  bought  and  sold  notes  and  contracts,  and 
receiving  from  him  the  necessary  monies  for  payments,  and  generally  treating 
him  as  principal,  no  direct  communication  taking  place  betwe^i  L.  and  P. 
and  Co. ;  and  such  course  of  dealing  was  admitted  by  P.  and  Co.  to  have  been 
according  to  their  intentions  up  to  a  certain  period ;  and  no  notice  was  given 
by  them  to  L.  of  any  determination  of  the  authority  of  A.  It  was  held  (by 
the  House  of  Lords),  affirming  the  decision  of  the  Master  of  the  Rolls  (Lord 
Cranworth  dissenting),  that  L.  had  a  right,  from  what  took  place  at  the  inter- 
view, and  the  uniform  course  of  action  on  the  part  of  A.,  to  consider  him  as 
the  authorized  agent,  or  a  partner  of  P.  and  Co.,  until  expressly  informed  of 
the  determination  of  his  authority  or  of  the  partnership.  Lord  Cranworth  : 
My  Lords,  before  I  examine  in  detail  the  factfl  of  this  case,  I  desire  to  adTBrt 
very  shortly  to  one  or  two  general  propositions  connected  with  the  law  of 
agency,  which,  I  think,  were  sometimes  lost  sight  of  in  the  argument  of  this 
case  at  your  Lordships'  bar.  First,  then,  as  to  the  constitution  by  the  principal 
of  another  to  act  as  his  agent.  No  one  can  become  the  agent  of  another  person, 
except  by  the  will  of  that  other  person.  His  will  may  be  manifested  in  writing 
or  orally,  or  simply  by  placing  another  in  a  situation  in  which,  according  to 
ordinary  rules  of  law,  or  perhaps  it  would  be  more  correct  to  say,  according  to 
the  ordinary  usages  of  mankind,  that  other  is  understood  to  represent  and  act 
for  the  person  who  has  so  placed  him  ;  but  in  every  case  it  is  only  by  the  will 
of  the  employer  that  an  agency  can  be  created.  This  proposition,  howerer,  is 
not  at  vanance  with  the  doctrine,  that  where  one  has  so  acted  as  from  his  con* 
duct  to  lead  another  to  believe  that  he  has  appointed  some  one  to  act  as  his 
agent,  and  knows  that  that  other  person  is  about  to  act  on  that  behalf,  then, 
unless  he  interposes,  he  will,  in  general,  be  estopped  from  disputing  the  agencj, 
though,  in  fact,  no  agency  really  existed.  It  is,  however,  necessary  to  bear  in 
mind  the  difference  between  this  agency  by  estoppel,  if  I  may  so  designate  it, 
and  a  real  agency,  however  oonstituted.    Another  propoeilion  to  be  kept  ooo* 
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standy  in  ^iew  is,  tiiat  the  burden  of  proof  is  on  the  person  dealing  with  any 
one  as  an  agent,  through  whom  he  seeks  to  charge  another  as  principal.  He 
mast  show  that  the  agency  did  exist,  and  that  the  agent  had  the  authority  he 
assumed  to  exercise,  or  otherwise,  that  the  principal  is  estopped  from  disputing 
it.  .  .  .  It  was  argued,  that  in  a  case  where  a  firm,  acting  through  an 
agent,  employs  a  broker  to  buy  and  sell  in  the  market  for  them,  and  that  prac- 
tice has  continued  through  many  transactions,  then  the  broker,  dealing  with  the 
agent,  has  a  right  to  assume  the  agency,  to  continue  until  something  has  been 
duDe  to  revoke  it.  I  do  not  concur  in  that  as  a  correct  exposition  of  the  law. 
So  far  from  it,  I  do  not  think  that  the  previous  dealings  could  without  more 
he  admitted  even  as  j^rima  facie  evidence  of  agency  in  subsequent  transactions. 
If  a  men^nt  constitutes  any  one  his  general  agent  for  buying  and  selling  in 
the  market,  either  through  a  particular  broker  or  otherwise,  then,  until  revoked, 
the  agency  will  continue,  and  the  principal  will  be  bound  by  his  acts ;  and 
farther,  the  fact  that  such  general  agency  once  existed  would  be  admissible  as 
prima  facte  evidence  of  its  continuance.  The  burden  would  be  on  the  principal 
to  show  that  it  had  been  determined.  But  unless  there  is  proof  either  that  the 
agency  is  a  general  continuing  agency,  to  endure  until  revoked,  or  that  the 
agent  fills  some  character  from  which  such  a  general  agency  may  be  presumed, 
the  fact  that  there  had  been  separate  agency  in  any  number  of  previous  cases, 
affords  no  evidence  of  agency  on  any  subsequent  transaction,  however  closely  it 
may  resemble  all  which  have  gone  before. — (^Pok  v.  Lcask^  33  L.  J.,  Ch.  155.) 

Specific  Pcrformakce. — ^Testator  gave  real  and  personal  estate  to  trustees 
apon  trust  for  sale,  and  declared  that  no  sale  should  be  made  without  consent  in 
writing  of  his  sons  and  daughters.  The  proceeds  of  sale  were  to  be  held  in 
certain  shares  upon  trust  for  the  sons  and  daughters  and  their  issue,  with  ulte- 
rior trusts.  It  was  held,  by  the  Master  of  the  HoUs,  that  a  contract  entered 
into  by  the  trustees  after  the  decease  of  one  of  the  daughters,  oould  not  be 
Epedfically  enforced,  and  that  for  want  of  her  consent  the  trustees,  notwith- 
standing the  concurrence  of  the  person  absolutely  entitled  to  her  ^are  of  the 
proceeds,  oould  not  make  a  title ;  and,  on  appeal,  the  Lords  Justices  affirmed 
that  deckion,  considering  that  the  title  was  open  to  too  serious  a  doubt  to  be 
forced  upon  a  purchaser. — (Sykes  v.  Sheard^  33  L.  J.,  Oh.  181.) 

Compromise. — In  1860  a  wife  filed  a  petition  for  dissolution  of  marriage  on 
the  ground  of  adultery  and  cruelty.  When  the  cause  came  on  for  trial  it  was 
witMrawn  from  the  }\uy  by  agreement  of  the  parties,  the  petitioner  undertaking 
Qot  to  institute  other  proceedings  in  the  Divorce  Court.  In  1863  the  wife  insti- 
tuted a  fresh  suit  for  disBolution  of  marriage  on  the  ground  of  adultery  and 
cruelty,  the  acts  of  misconduct  alleged  in  the  petition  being,  with  the  exception 
of  some  acts  of  adultery  of  later  date,  the  same  as  those  charged  in  the  first 
petition.  The  respondent  pleaded  the  agreement  in  bar.  Upon  application  by 
the  petitioner  for  directions  as  to  the  mode  of  trial,  the  Court  reused  to  make 
uy  Older,  upon  the  ground  that  the  institution  of  the  second  suit  was  a  grosa 
hreach  of  good  faith,  and  a  violation  of  the  agreement  by  which  the  petitioner 
had  surrendered  irrevocably  any  legal  right  to  relief  in  respect  of  misconduct 
charged  in  the  first  petition. — (Rowley  v.  Rowley.,  33  L.  J.,  rr,  and  M.  54.) 

Marriage. — In  a  suit  for  dissolution  of  marriage,  it  appeared  that  the  petitioner 
and  respondent  had  lived  together  for  five  years  in  Virginia,  and  were  received  in 
society-  as  man  and  wife:  that  by  the  law  in  force  in  Virginia,  when  the  cohabi- 
tation began,  no  religious  ceremony  was  necessary  to  the  valioity  of  a  marriage, 
Qor  was  any  registry  of  marriages  required  to  be  kept ;  and  that  in  conse- 
quence of  war  in  Virginia,  the  record  of  any  religious  ceremony  which  might 
nsTe  taken  place  could  not  now  be  obtained.  It  was  held,  there  was  sufficient 
proof  of  the  marriage. — (Rooker  v.  Rooker^  38  L.  J.,  Pr.  and  M.  42.) 

Sale. — ^In  a  bill  of  sale,  the  granter  was  described  as  *  James  Robert  Veal,  of 
^0. 25,  Bernard  Street,  Russell  Square,  in  the  county  of  Middlesex,  gentleman.' 
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In  the  affidavit  filed  therewith,  punuant  to  17  &  18  Vict.,  c.  36,  §  1,  he  wis 
described  in  the  same  way.  The  descriptiou  of  his  residence  was  correct,  bat 
he  was  in  reality,  at  the  time  of  giving  the  bill  of  sale,  in  the  employ  of  C.  and 
Co.,  of  Watling  Street,  in  the  city  of  London,  as  a  buyer  of  silk.  It  was  held, 
the  bill  of  sale  was  invalid,  l^  reason  of  this  description  being  incorrect— 
(Adams  v.  Graham,  33  L.  J.,  Q.  B.  71.) 

Debtor  and  GRKDrroR.— By  a  composition  deed  between  a  debtor  of  the  fiist 
part,  his  surety  of  the  second  part,  and  the  several  persons,  creditors,  whose 
names  and  seals  were  set  and  amxed  to  the  schedule,  and  all  other  the  crediton 
of  the  debtor,  of  the  third  part, — ^reciting  that  the  creditors,  parties  to  the  deed 
of  the  third  part,  did  approve  of  the  debtor's  proposal  to  pay  his  crediton  a 
composition  of  78.  6d.  in  the  pound,  by  two  instalments,  secured  by  the  surety, 
and  ^at  bills  of  exchange  drawn  by  the  surety  upon  and  accepted  by  the 
debtor  had  been  delivered  to  the  creditors, — it  was  witnessed  that  the  creditorB, 
parties  thereto  of  the  third  part,  covenanted  with  the  debtor,  that  unleEs  xad 
until  default  should  be  made  in  meeting  the  said  bills,  the  said  creditors  wouM 
not  sue  or  molest  the  debtor ;  and  further,  that  if  any  of  them,  the  said  crediton, 
should  break  or  contravene  the  said  covenant,  then  the  debtor  and  his  estate 
and  effects  should  be  thenceforth  absolutely  released  and  discharged  from  all  and 
singular  the  debts,  claims,  and  demands  of  the  creditor,  and  the  deed  shoold 
operate  as  a  defeasance  pleadable  in  bar,  or  might  be  otherwise  set  up  as  a  defence 
to  any  action  theretofore  or  thereafter  brought  by  such  creditor.  It  was  held, 
the  last-mentioned  covenant  vitiated  the  deed ;  and  that,  therefore,  although 
the  deed  was  executed  and  registered  in  conformity  with  the  Bankruptcy  Act, 
1861  (24  &  25  Vict.,  c.  134),  it  was  no  answer  to  an  action  by  a  non-executing 
creditor  for  the  amount  of  his  debt. — (DeU  v.  King,  33  L.  J.,  Ex.  47.) 

GuARAiTTEK. — A.,  wishing  to  be  allowed  from  time  to  time  to  overdraw  his 
account  with  his  bankers,  the  plaintiffs,  the  defendant  gave  them  the  foQowiog 
document :  *  On  demand  I  promise  to  pay  to  Messrs  G.  and  Co.  (the  plainti&j 
L.800,  with  interest  on  same,  to  secure  an  advance  now  or  hereafter  on  a  banking 
account  with  A.*  A.  became  insolvent,  and  paid,  by  agreement  with  his  credi- 
tors, a  composition  of  16s.  in  the  pound ;  and  the  plaintiffs,  who  had  adtancfid 
much  more  than  L.300,  received  the  dividend  on  their  whole  advance,  leaving  a 
balance  on  the  whole  of  more  than  L.SOO.  It  was  held,  the  promise  by  the 
defendant  was  to  repay  an  advance  of  L.300,  and  that  he  waa  therefore  only 
liable  for  the  balance  of  L.SOO,  after  deducting  16s.  in  the  pound  from  that 
amount.— (6r€c  v.  Pack,  33  L.  J.,  Q.  B.  49.) 

Guarantee. — By  instrument  in  writing,  in  consideration  of  plaintiffis'  execu- 
tion on  a  judgment  against  a  third  person  being  stayed  untu  a  certain  day, 
defendant  undertook  to  pay  the  debt  and  costs  if  not  then  paid  by  the  principal 
debtor ;  and  plaintiffs,  in  consideration  of  the  undertaking,  agreed  to  stay  exe- 
cution until  the  above-named  day  if  defendant  gave  to  W.  satiuactory  references 
aa  to  his  ability  to  pay  the  amount,  but  not  otherwise ;  and  if  the  references 
were  not  satisfactory,  then  the  guarantee  was  to  be  given  up  within  a  week  from 
that  date.  An  action  having  been  brought  on  that  instrument,  it  was  hdd,  that, 
even  if  the  giving  of  references  was  a  condition  for  the  benefit  of  plaintiiB, 
which  they  could  renounce,  it  lay  upon  them  (the  references  being  unsatisfac- 
tory^ to  show  that  they  had  renounced  the  condition,  and  had  eled«d  to  treat 
the  mstrument  as  in  force.  Therefore  a  plea  that  the  references  were  not  given 
and  were  not  satisfactorv,  and  thereupon  defendant  requested  nlaintifEs  to  give 
up  the  undertaking,  and  they  refused,  and  defendant  became  and  waadfacha^ 
from  performing  it,  was  held  an  answer  to  a  decLajnition  on  the  undertaking.— 
(Morten  v.  Marshall,  33  L.  J.,  Ex.  64.) 
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CONDUCT  OF  PARLIAMENTABY  BUSINESS— SIR  JAMES 
FERGUSON'S  MOTION. 

The  principle  that  Government  is  bonnd  to  find  employment  for 
anj  section  of  the  eommunitj;  or,  oonverselj,  that  their  want  o 
occupation  is  a  grievance  for  which  the  unemployed  are  entitled  to 
hold  the  Government  responsible,  is  now  so  universallj  discoante- 
nanced  in  this  country,  that  it  would  be  difficult  to  find  any  member  of 
Pariiament--or,  indeed,  any  person  of  influence  in  the  country — who 
would  undertake  to  support  it.  It  may  be  that  the  Legislature, 
while  throwing  upon  the  private  citissen  the  burden  of  finding  him- 
self an  employment,  has  reserved  to  itself  the  sole  privilege  of  in- 
voking the  paternal  care  of  Government  in  the  transaction  of  its  own 
business.  At  any  rate,  complaints  (of  which  Sir  James  Ferguson's 
recent  motion  was  an  expression)  have  been  made  that  the  business  of 
legislation  is  at  a  stand-still,  and  that  the  Government  is  in  fault  in 
not  being  prepared  to  develop  its  measnres  in  sufficient  time  to 
^mit  of  their  being  folly  discussed,  and  that  measures  which  ought 
to  be  discussed  are  not  tabled  at  all. 

The  n^itrai  tone  of  this  Journal  in  relation  to  politics  relieves  us 
^m  the  necessity  of  considering  Sir  James  Ferguson^s  motion  in 
its  penonal  or  political  bearings.  The  explanations  tendered  by 
the  Lord  Advocate  in  the  House  of  Commons  must  have  satisfied 
the  Scotch  members  that  his  Lordship  is  in  the  habit  of  devoting 
to  his  Parliamentary  duties  at  least  as  large  a  share  of  his  time  and 
attention  as  his  predecessors  have  been  in  the  habit  of  doing.  It  is 
known  in  Edinburgh  that  the  Lord  Advocate  is  rarely  at  the  bar 
of  the  Court  of  Session  when  Parliament  is  sitting,  and  then  only 
when  tempted  by  an  invitation  to  take  part  in  a  ease  of  unusual 
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value  or  importance.  But  with  the  personal  aspect  of  the  question 
it  is  quite  unnecessary  that  we  should  deal,  while  its  aspect  in  rela- 
tion to  party  politics  is  too  trifling  to  deserve  the  interest  it  has 
excited.  On  the  other  hand.  Sir  James  Ferguson's  motion  suggests 
an  inquiry  on  some  important  topics :  (1)  as  to  the  alleged  dimino- 
tion  in  the  number  of  important  measures  submitted  to  Parliament 
and  passed  into  law ;  (2)  the  constitutional  duties  of  the  Govern- 
ment in  relation  to  the  Legislature ;  and  (3)  as  to  the  distribution 
of  the  Parliamentary  business  of  Government  amongst  its  different 
departments. 

It  is  generally  admitted  that  legislation  forms  but  a  small  part  of 
the  functions  either  of  the  Parliament  or  of  the  Administration. 
But  the  observation  cannot  be  understood  in  its  full  force  except  by 
those  who  have  actually  looked  into  the  volumes  of  the  statute- 
book  with  the  view  of  analyzing  their  contents.  It  is  very  obvions, 
if  not  self-evident^  that  the  Queen's  Government  could  not  be  carried 
on  without  constant  recourse  to  the  authority  of  Parliament;  and  that 
authority,  whether  required  for  the  purpose  of  raising  or  appropri- 
ating money,  creating  oiBces,  or  regulating  the  administration  ot 
the  public  departments,  is  necessarily  expressed  in  an  Act  of  Par- 
liament. But  this  is  not  legislation  in  the  ordinary  sense  of  the 
term.  It  is  mere  administration.  The  Parliament  plans,  or  sanc- 
tions the  plans  submitted  to  it;  the  Executive  carries  out  these 
plans :  but  the  duties  of  both  are  of  the  same  character.  Of  legis- 
lation, as  involving  new  laws  which  are  to  affect  the  people  directly, 
and  not  merely  by  the  action  of  the  Executive  upon  the  people,  we 
have  less  and  less  every  year,  though  many  are  of  opinion  that  we 
have  too  much.  Far  from  being  a  subject  of  regret,  this  is  really 
the  highest  result  of  provident  legislative  action  in  times  past  If 
the  amendment  of  the  laws  advances  in  accordance  with  the  dictates 
of  an  enlightened  jurisprudence,  and  if  the  interpretation  of  the  Acts 
of  the  Legislature  is  guided  by  the  same  liberal  spirit,  a  time  must 
come  when  the  positive  law  of  the  country  is  found  to  satisfy  the 
requirements  and  wishes  of  the  people,  and  when  legislation,  in  the 
sense  of  law-making^  is  no  longer  needful.  To  show  how  incon- 
siderable is  the  proportion  of  Acts  in  the  nature  of  proper  legislaium 
as  distinguished  from  Parliamentary  administration,  it  is  necessary, 
as  we  have  said,  to  classify  the  contents  of  the  statute-book;  and 
as  that  has  already  been  done  to  some  extent  by  the  Statute  Law 
Commissioners,  our  estimate  shall  be  based  on  their  classification, 
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tlie  principles  of  which  are  explained  in  the  report  prefixed  to  their 
Register  of  the  Public  General  Statutes  (7th  July  1859).  The 
classificatioQ  is  not,  on  the  face  of  it,  a  very  logical  one ;  but  we 
gather  from  the  report  that  it  is  framed  upon  the  plan  of  successive 
differentiation :  Class  L  being  first  selected  from  the  whole,  Class  II. 
from  what  remain,  etc.    The  classes  are  as  follows : — 


I. 

Armed  Foroes. 

11. 

Reyenue. 

III. 

FiDADce. 

e  divided  into 

IV. 

Acts  relating  to  the  United  Kingdom. 

V. 

11 

»» 

Great  Britain. 

VI. 

n 

)i 

England  and  Ireland. 

VII. 

fi 

« 

England. 

VIII. 

91 

11 

Scotland. 

IX. 

»» 

»» 

Ireland. 

X. 

Local  and 

Special 

Acts  (which  are  anbdivided  into  5 

Bub-sections). 

XL 

Acta  relating  to  the  Golonies. 

XII. 

i> 

M 

East  Indies. 

XIII. 

n 

1) 

Suppression  of  the  Slave  Trade. 

According  to  the  principle  of  this>  classification,  every  Act  in  the 
natare  of  a  permanent  amendment  of  the  laws  of  any  part  of  the 
United  Kingdom  must  fall  within  one  of  the  Classes  lY.  to  IX.  But 
as  the  laws  of  England,  Scotland,  and  Ireland  are  dissimilar,  it  will 
be  found  that,  in  practice,  measures  of  law  reform  are  almost  in- 
variably restricted  in  their  operation  to  one  of  the  three  divisions  of 
the  United  Kingdom,  and  must  therefore  be  classed  under  the  divi- 
sions VII.,  YIIL,  and  IX.  A,  cursory  inspection  of  the  register 
confirms  this  view,  which  might  have  been  assumed  from  the  known 
tenor  of  legislation.  We  have  counted  the  Acts  labelled  VII.,  VIII., 
and  IX.,  in  the  register  for  the  first  five  years  of  the  present  reign. 
The  sum  of  the  three  classes  of  Acts  for  five  years  is  just  132.  The 
total  Public  General  Acts  for  these  years  amounts  to  525.  The 
proportion  is  therefore  as  1  to  4. 

Bat  the  132  Acts  relating  to  England,  Scotland,  or  Ireland 
exclusively,  must  be  greatly  reduced  if  we  wish  to  confine  our  atten- 
tion to  measures  of  permanent  and  general  utility.  Class  VII. 
includes,  in  the  first  year  of  the  present  reign.  Acts  relating  to 
Queen  Anne's  Bounty,  Houses  for  residence  of  Clergy,  Amendment 
of  ditto.  Bishopric  of  Sodor  and  Man,  Investment  of  Suitors* 
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Money  in  the  Courts  of  Chaticeiy  and  Excheqaer,  Special  Con- 
stables, Parkhnrst  Prison,  Pablic  Records,  Residences  of  Clergjr 
(the  third  Act  in  one  jear),  and  manj  others  of  the  like  descriptian. 
We  maj  safely  reduce  the  number  by  one-half,  to  eliminate  measnres 
of  local  or  transitoiy  interest,  firom  which  there  results  the  number 
of  65  Acts  for  five  years,  or  13  per  annum,  as  the  permanent  addi- 
tion to  the  legislation  of  the  United  Kingdom,  on  an  average  of  five 
years,  selected  without  reference  to  the  present  condition  of  Parlia- 
mentary business. 

It  appears,  then,  upon  a  comparison  with  a  former,  and  that 
not  an  inactive  term  of  legislation,  that  the  value  of  the  labours  of 
the  present  Parliament  has  not  been  fairly  estimated.  Setting  aside 
the  mere  routine  business,  the  voting  of  supplies,  and  the  appro- 
priation of  the  estimates, — ^the  interpellation  of  ministers,  and  the 
discussions  on  Parliamentary  reform,  the  ballot,  church  rates,  and 
other  political  questions, — we  have,  as  the  fruits  of  the  Parliamentary 
sittings,  in  addition  to  the  important  and  eminently  successful  finan- 
cial measures  inaugurated  by  Mr  Gladstone,  a  body  of  statutes 
applicable  to  the  different  laws  in  operation  in  the  United  Kingdom, 
comprised  in  the  last  five  volumes  of  the  statute-book,  certainly  not 
less  numerous  and  important,  we  venture  to  think  much  more  so, 
than  those  of  the  five  years  with  which  we  have  compared  them,  aod 
equal  in  importance  to  any  similar  period  that  may  be  selected  at 
hazard.  The  additions  to  the  permanent  statutory  code  for  this  part 
of  the  kingdom  certainly  exceed  the  quotient  of  four  or  five  Acts  per 
annum,  which  our  examination  of  the  register  would  assign  as  the 
average  of  legislation  for  each  division  of  the  United  Kingdom ;  and 
we  believe  that  in  point  of  utility  they  will  bear  comparison  with  the 
legislation  of  any  commensurate  period. 

The  second  topic  of  inquiry  suggested  by  Sir  James  Ferguson's 
motion,  involves  the  consideration  of  the  duty  which  the  Govern- 
ment owes  to  the  Legislature,  in  regard  to  the  initiation  of  measures. 
It  may  not  be  possible  to  reduce  to  fixed  rules  duties  so  undefined 
as  the  Parliamentary  functions  of  members  of  the  Government;  but 
there  are  certain  branches  of  legislation  which  ate  obviously  within 
their  province,  while  there  are  others  which,  in  certain  circum- 
stances, lie  as  clearly  beyond  it*  It  is,  of  course,  the  duty  of  each 
member  of  the  Administration  to  introduce  and  to  take  charge  of 
bills  necessary  for  regulating  the  duties  of  his  department,  or  for 
giving  legal  effect  to  the  resolutions  of  the  Government  in  matters 
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pertaining  to  that  department.  Bills  connected  with  the  organiza- 
tion of  the  anny  and  navj  fall  to  be  brought  in  by  the  heads  of  the 
military  and  naval  secretarial  departments ;  revenue  bills  must  issue 
from  the  portfolio  of  the  Chancellor  of  the  Exchequer ;  colonial  ad- 
ministration should  originate  with  the  Secretary  for  the  Colonies ; 
criminal  law  bills,  and  bills  relating  to  the  property  of  the  Crown, 
with  the  Attorney-General  or  Lord  Advocate.  Some  of  the  mea- 
sures we  have  named  cannot  competently  be  introduced  except  by  the 
ministers  of  the  Crown ;  others  of  them  may  be  competent  to  private 
members,  though  few  would  care  to  undertake  the  responsibility  of 
introdncing  them; — all  are  Government  measures  in  their  sub- 
stance, and  according  to  the  practice  of  Parliament. 

There  is  another  class  of  legislative  measures,  the  responsibility  of 
which  properly  devolves  upon  Government  on  account  of  their  im- 
portance, although  not  pertaining  to  the  business  of  any  department. 
We  mean  bills  embodying  important  constitutional  changes,  such  as 
projects  of  Parliamentary  reform^  or  bills  affecting  the  constitution 
or  temporalities  of  the  Church,  or  for  effecting  any  important  altera- 
tions on  the  judicial  establishments  of  the  country.  Such  bills  in- 
volving, as  they  usually  do,  a  grant  of  public  money,  cannot  be 
brought  in  without  the  consent  or  recommendation  of  the  Crown. 
This  provision  gives  Government  the  control  of  all  the  larger  mat- 
ters of  legislation,  and. confines  the  Opposition  to  their  legitimate 
functions  of  criticism  or  antagonism. 

All  legislation  respecting  social  and  legal  reform,  provided  it  does 
not  interfere  with  the  financial  plans  of  the  Administration,  is  as 
open  to  private  members  as  to  official  members ;  and  private  mem- 
ben*  bills,  if  favoured  by  Government,  are  often  more  likely  to  pass 
than  they  would  have  been  if  introduced  by  the  Government  itself, 
being  either  unopposed,  or  if  opposed  at  all,  then  only  on  their  de- 
merits, real  or  supposed,  and  not  fix)m  political  motives.  The  same 
observation  applies  to  bills  having  only  a  local  operation,  although 
in  form  public  Political  measures  of  minor  importance,  when  in- 
troduced by  private  members,  serve  the  purpose  of  forcing  the  sub- 
ject on  the  attention  of  the  Administration ;  but  unless  taken  up 
bjr  it,  and  made  Government  measure,  they  can  scarcely  escape 
shipwreck  at  some  of  the  dangerous  stages. 

From  these  considerations,  it  may  fairly  be  deduced  that  the  prin- 
cipal part  in  the  initiation  and  promotion  of  legislation  is,  and  must 
be  sustained  by  the  members  of  the  Government. 
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Bat  it  is  not  therefore  to  be  inferred  that  it  is  the  business  of 
the  Government  to  attempt  to  lead  public  opinion  by  introducing 
measures  for  which  the  country  is  not  prepared.  In  the  ignoring 
of  this  distinction  lies  the  fallacy  of  critics  like  Sir  James  Ferguson 
and  Mr  Smollett,  who  seem  to  think  that  the  business  of  Govern- 
ment is  to  provide  occupation  for  Parliament,  by  preparing  for  its 
consideration  tentative  reforms  in  every  branch  of  the  social  organiz- 
ation. A  Government  which  should  act  on  this  view  of  its  relations 
with  the  Legislature,  would  not  long  retain  the  confidence  of  that 
body.  The  first  suggestion  of  new  measures  should  come  from  the 
Parliament  itself;  not  necessarily  in  the  shape  of  projects  of  law, 
but  expressed  in  resolutions,  or  indicated  in  motions  for  inquiry  or 
information.  When  public  opinion  has  been  distinctly  pronounced 
that  our  institutions  need  amendment,  it  will  then  be  the  duty  of  the 
Government  to  consider  what  sort  of  amendments  are  likely  to  give 
satisfaction  by  their  results ;  and,  if  their  political  programme  is  not 
inconsistent  with  the  undertaking,  to  embody  the  required  amend- 
ments in  a  bill  for  the  purpose  of  being  submitted  to  Parliament 

We  readily  admit  that  there  are  subjects  upon  which  it  is  con- 
venient that  Government  should  take  the  initiative.  Every  Govern- 
ment, for  example,  must  have  a  financial  policy,  whether  the  public 
has  one  or  not ;  and  the  success  of  many  of  the  most  important  finan- 
cial measures  has  depended  on  the  observance  of  perfect  secrecy  with 
respect  to  the  intentions  of  the  Chancellor  of  the  Exchequer  up  to 
the  moment  when  these  were  declared,  and  when  the  authority  of 
the  House  of  Commons  was  obtained  for  carrying  them  into  imme- 
diate efi^ect.  Departmental  legislation  must  proceed  independently 
of  popular  or  Parliamentary  influence,  otherwise  there  never  would 
be  any  legislation  of  the  kind.  Legal  reforms  rarely  command  any 
great  public  support.  Many  have  been  carried  through  of  late  years, 
of  which  the  public  knew  nothing,  and  which  it  would  not  have 
understood  if  it  had  known.  But  in  this  class  of  measures,  the 
opinion  of  the  legal  profession,  assuming  that  the  profession  have  no 
personal  interests  opposed  to  those  of  the  public,  supplies  the  place  of 
an  intelligent  sympathizing  or  criticising  public.  As  a  general  rule,  it 
is  of  little  use  attempting  to  legislate  on  law  in  advance  of  the  opinions 
of  the  legal  profession,  or  the  more  intelligent  among  them. 

These  considerations  go  far  to  answer  our  third  inquiry,  whether 
the  Parliamentary  business  of  Government  may  be  facilitated  by  a 
better  distribution  among  its  members,  or  by  the  creation  of  an  addi- 
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tional  secretarial  department.  Although  the  Parliamentary  business 
of  the  Home  Department  is  considerable,  if  tested  by  the  number  and 
length  of  the  bills  which  are  annually  introduced  under  its  auspices, 
it  may  be  observed  that  the  greater  part  of  these  are  of  a  formal 
character,  that  they  attract  little  attention,  and  provoke  no  opposi- 
tion. The  bills  which  embrace  amendments  in  the  law,  such  as 
may  claim  the  serious  consideration  of  the  Legislature,  are,  as  we 
have  seen,  few  in  number — a  dozen  or  fifteen  in  the  year  on  the 
arerage.  They  are  not  generally  made  party  questions  ;  and 
even  when  the  Opposition  do  show  fight  in  committee,  a  little  con- 
cession will  generally  induce  them  to  join  in  discussing  such  measures 
on  their  merits.  On  the  whole,  we  incline  to  think  that  the  Par- 
liamentary labours  of  the  Home  Secretary  are  lighter  than  are 
generally  supposed  ;  and  we  do  not  perceive  the  necessity  of  reliev- 
ing him  of  a  part  of  his  work  by  the  creation  of  a  new  ofiice,  which, 
besides,  it  would  be  difficult  to  fill,  in  the  present  dearth  of  official 
and  administrative  talent. 

What  we  have  said  respecting  the  legislative  duties  of  the  Home 
Secretary,  may  be  affirmed  with  even  greater  confidence  of  the 
business  pertaining  to  the  Lord  Advocate's  department.  Strictly 
speaking,  his  legislative  duties  are  confined  to  the  promotion  of 
measares  of  law  reform ;  and  if  the  Attorney-General  of  England 
is  able,  while  carrying  on  a  leading  practice  in  the  Common  Law 
or  Equity  Courts,  also  to  attend  to  Parliamentary  business  of  the 
same  kind,  there  is  no  reason  to  suppose  that  the  Lord  Advocate, 
whose  practice  while  in  London  is  necessarily  confined  to  the 
House  of  Lords,  should  feel  unable  to  command  sufficient  leisure 
for  carrying  his  bills  through  Parliament.  It  is  true  that,  in  con- 
sequence of  the  differences  which  exist  between  English  and  Scotch 
institutions,  the  Lord  Advocate  has  occasionally  to  take  charge  of 
measures  which,  if  they  were  applicable  to  England,  would  not  fall 
within  the  departnient  of  the  Attorney-General.  But  this  is  merely 
an  arrangement  of  convenience,  because  the  Lord  Advocate,  being 
ft  Scotchman,  is  supposed  to  understand  Scotch  subjects  and  to 
know  the  opinions  of  the  people  of  Scotland  better  than  the  English 
minister,  to  whom  the  chatge  of  the  measure  would  otherwise  have 
fallen.  If  an  Under-secretary  of  State  were  appointed  for  Scotland, 
it  would  not  make  the  least  difference  in  practice  :  the  Government 
would  still  be  forced  to  rely  upon  the  superior  professional  know- 
ledge and  Parliamentary  influence  of  the  Lord  Advocate  for  effective 
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support ;  and  the  representatiTes  of  the  pnblic  oat  of  Parliament 
would  easily  discover  who  was  the  really  responsible  minister,  and 
would  place  themselves  in  communication  with  him  rather  than 
with  the  nominally  responsible  Under-Secretary. 

It  must  be  admitted  that  the  arrangements  for  the  conduct  of 
Scotch  business  in  the  House  of  Lords  are  not  altogether  so  satis- 
factory as  might  be  wished.  Under  the  present  Administration, 
many  of  the  Lord  Advocate's  bills  are  entrusted,  in  the  House  of 
Lords,  to  the  Duke  of  Argyle,  who  holds  an  office  the  Parliamentarr 
duties  of  which  are  of  the  lightest.  Bills  of  a  strictly  legal  nature 
are  entrusted  to  the  Lord  Chancellor.  It  must  be  observed,  how- 
ever, that  the  Lord  Chancellor,  whose  position  and  eminence  as  an 
English  lawyer  give  weight  to  his  recommendation  of  English 
measures,  is  not  always  equally  qualified  to  take  an  active  part  in 
Scotch  legislation  ;  and  to  the  reasons  which  some  years  ago  induced 
a  committee  of  the  Upper  House  to  recommend  the  creation  of  a 
Scotch  Peer  as  a  judge  of  Appeal,  it  may  be  added  that  the  indivi* 
dual  holding  that  position  would,  from  his  eminence  as  a  Scotch 
lawyer,  be  able  to  render  valuable  assistance  to  the  House  in  the 
business  of  legislation.  Any  Government  which  should  revive  the 
office  of  Lord  Chancellor  for  Scotland,  with  a  seat  in  the  House  of 
Lords,  would  confer  a  great  boon  upon  the  country.  The  House 
of  Lords,  which,  with  all  its  faults  as  a  judicial  institution,  is  still 
the  ablest,  and  therefore  the  best,  Court  for  the  determination  of 
important  questions  of  legal  principle,  has  of  late  years  lost  ground 
in  the  confidence  of  the  profession  in  Scotland.  This  revulsion  of 
feeling  is  attributable  in  some  measure  to  the  want  of  consideration 
which  the  English  lords  sometimes  evince  for  the  opinions  of  the 
judges  of  the  Court  of  Session  ;  but  it  also  denotes  a  gro^ng  con- 
viction that  the  administration  of  our  law,  in  the  ultimate  resort, 
cannot  safely  be  entrusted  to  a  Court  which  does  not  contain  a 
single  member  professionally  conversant  with  the  law  of  Scotland. 
There  can  be  no  doubt  that  the.  profession  in  Scotland  would 
approve  of  the  elevation  of  a  Scotch  judge  to  the  Appellate  Conrt. 
A  few  years  ago  it  was  understood  that  overtures  had  been  made  to 
one  of  the  most  distinguished  of  our  judges  with  a  view  to  his 
retirement  upon  a  pension,  with  the  honour  of  a  peerage,  but  that 
the  offer  had  been  declined.  It  is  possible  that  there  were  circum- 
stances connected  with  the  declinature  which  preclude  the  Govern- 
ment from  renewing  it ;  but,  if  necessary,  a  new  office  might  be 
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created,  and  might  be  so  endowed  as  to  ensure  its  acceptance  by 
men  of  the  highest  position  in  the  profession ;  and  we  are  certain  that 
such  an  addition  to  the  available  judicial  and  legislative  strepgth  of 
the  Upper  Chamber  would  be  of  infinitely  greater  public  utility  than 
any  assistance  that  could  be  provided  for  the  discharge  of  the  Lord 
Advocate's  duties  in  the  House  of  Commons. 


THE  GENERAL  ASSEMBLY  AS  A  COURT  OF  REVIEW. 

Thb  quiet  monotony  of  the  Edinburgh  summer  is  annually  enlivened^ 
by  the  interest  and  excitement  attending  the  meeting  of  the  General 
Assembly  of  the  Elstablbhed  Church.  During  its  ten  days'  session, 
the  ordinary  subjects  of  conversation  are  forsaken  for  discussions  on 
the  speeches  and  decisions  of  the  Supreme  Ecclesiastical  Court ;  the 
streets  are  more  crowded,  and  the  newspapers  more  unwieldy,  than 
at  almost  any  other  season  of  the  year.  While  the  attention  of  the 
pablic  generally  is  turned  in  this  direction,  the  partly  judicial  charac- 
ter of  the  Assembly,  and  the  fact  that  lawyers  are  usually  entrusted 
with  the  conduct  of  the  ^causes'  which  come  before  it,  naturally  attract 
the  notice  of  members  of  the  legal  profession  to  its  proceedings. 

A  large  portion — ^perhaps  the  larger  portion — of  the  business  which 
is  brought  before  the  Assembly,  relates  to  matters  which  are  not  within 
the  province  of  the  Journal  of  Jurisprudence.  The  Reports  of  the 
varioas  Committees,  and  the  Overtures  from  Presbyteries  and  Synods, 
deal,  for  the  most  part,  with  subjects  with  which  we  do  not  desire  to 
intermeddle.  That  they  are  in  the  best  hands,  and  that  they  are  well 
and  ripely  considered,  we  do  not  doubt;  and,  at  all  events,  the  sug- 
gestions of  a  legal  periodical  are  not  likely  to  have  much  weight 
attached  to  them,  when  it  ventures  to  trespass  beyond  its  own  domain 
on  what  is  ecclesiastical,  if  it  may  not  be  called  sacred,  ground. 
Some  subjects,  it  is  true,  which  are  dealt  with  by  the  committees  of 
Assembly,  may  fairly  be  supposed,  if  we  are  to  judge  from  their 
names,  to  have  a  quasi  legal  character.  The  report  of  the  'Com- 
mittee on  Unexhausted  Teinds,'  for  example,  may  very  probably  be 
a  document  of  great  value  to  any  student  who,  ambitious  of  making 
himself  one  among  a  thousand  of  his  race,  desires  to  explore  the  terra 
xncognita  of  Teind  Law.  Nor  is  it  altogether  unlikely  that  the  report 
presented  by  the  ^Committee  on  the  Immorality  of  Bural  Districts' 
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maj  contain  saggestions  of  great  practical  utilit/  in  the  conduct  of 
a  class  of  cases  with  which  some  Sheriff  Courts  ars  painfiiillj  fami- 
liar. Bnt  however  this  may  be,  and  however  important  the  pro- 
ceedings of  the  Assembly  undoubtedly  are  when  it  acts  as  a  legwlaJtxH 
^body,  its  work  in  the  making  of  new  laws,  and  the  mending  of  old 
ones,  does  not  possess  ao  much  immediate  interest  to  lawyers,  and 
is  not  so  fit  a  subject  for  observation  in  these  pages,  as  the  mode 
in  which  the  Assembly  conducts  itself  in  its  administrative  capacity, 
and  when  it  is,  in  the  proper  sense  of  the  words,  'a  Church  CourC 
Questions  of  relevancy,  of  the  competency  and  import  t>f  evidence) 
of  the  constitution  of  the  judicatory,  and  many  others  of  a  strictly 
legal  nature,  are  yearly  brought  under  its  notice,  are  argued  before 
it  by  lawyers  on  legal  grounds,  and  are  decided  with  avowed  reference 
to  legal  principles.  It  seems  therefore  not  altogether  out  of  place  to 
consider  whether,  in  these  and  similar  respects,  the  General  Assembly, 
in  the  exercise  of  its  judicial  fiinctions,  employs  the  machineiy  best 
fitted  for  ascertaining  the  truth  in  the  causes  which  it  tries,  and  has 
reduced  the  chances  of  a  miscarriage  of  justice — to  which  all  coarts 
are  liable — to  that  minimum  of  risk  which  most  people  are  willing  to 
admit  is  secured  by  the  modes  of  procedure  in  use  in  the  Supreme 
Civil  Courts  of  the  country. 

Before  doing  so,  it  is  perhaps  proper  to  remark  that  the  forms 
adopted  by  the  General  Assembly,  acting  as  a  judicial  body,  are 
precisely  similar  in  many  important  respects  to  those  followed  in  the 
inferior  Church  Courts ;  and  that,  therefore,  some  of  the  remarks 
which  follow  have  an  equally  direct  bearing  on  Presbyteries  and 
Sjmods  as  on  the  Assembly.  We  propose  in  the  first  instance,  how- 
ever, to  take  the  usual  course  followed  in  an  appeal  from  the  sentence 
of  an  inferior  judicatory,  pronounced  in  a  libel  which  has  been  duly 
found  relevant,  and  in  which  evidence  has  been  led,  as  affording  the 
clearest  example,  in  the  mode  in  which  it  is  conducted,  of  certain 
peculiarities  of  procedure  which  seem  to  call  for  amendment  or 
abolition. 

To  begin  with  what  seems  unobjectionable.  The  mode  in  which 
the  materials  forjudging  in  an  appeal  are  in  its  first  stage  laid  before 
the  members  of  Assembly,  does  not  present  any  features  essentially 
different  from  those  of  our  ordinary  procedure  in  the  Supreme  Civil 
Court  sitting  as  a  Court  of  Review.  By  No.  17  of  the  Standing 
Orders,  it  is  enacted  that,  ^  in  cases  brought  up  to  the  General 
Assembly  by  reference,  complaint,  or  appeal,  the  said  reference^  com- 
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plaintf  or  appeal^  together  with  the  record  and  the  evidence  cdducedy 
JmU  be  printed^  in  sufficient  numbers  to  afford  a  copy  to  every 
member  of  Assembly,  It  is  also  proyided  by  Order  19|  that,  when 
the  appeal  is  merely  upon  a  point  of  law  or  relevancy,  it  shall  only 
be  necessary  to  print  such  portions  of  the  evidence  as  the  parties 
may  respectively  judge  necessary.  The  Court  of  Appeal  seems 
thus  to  be  placed,  as  nearly  as  may  be,  in  the  position  of  the  Court 
whose  sentence  it  is  to  review, — ^the  disadvantage  arising  firom  not 
hearing  and  seeing  the  witnesses  being,  in  the  circumstances,  un- 
avoidable. 

But  the  Assembly  is  put  in  possession  oi  the  record  and  the  evi- 
dence, only  as  auxiliary  to  the  oral  pleadings  to  which  it  is  next 
called  to  listen.    The  appellant  and  respondent  do  not  merely  ask 
the  Assembly  to  read  the  libel  and  pronounce  on  its  relevancy,  and 
to  wander  through  voluminous  evidence  and  come  to  a  conclusion  on 
its  scope  and  bearing,  but  each  party  must  be  heard  thereon  by  him- 
self  or  by  his  counsel.  The  first  question  then  to  be  disposed  of  is,  in 
the  majority  of  cases,  the  relevancy  of  the  charge ;  and  at  this  stage 
we  are  met  by  an  anomaly  of  a  most  startling  nature.  I  am  libelled, 
let  OS  suppose,  with  a  certain  named  offence,  of  which  I  am  alleged  to 
be  guilty  in  so  far  as,  on  a  specified  date,  I  did  certain  acts  or  spoke 
certain  words.  My  plea  in  the  Presbytery  has  been,  that  the  libel  is 
irrelevant  in  its  major  or  its  minor  proposition ;  in  other  words,  that 
the  alleged  offence  is  not  an  offence,  or  (it  may  be)  that  the  facts 
avenred  against  me  would  not,  if  proved,  constitute  the  offence  libelled. 
Now,  let  us  see  by  what  rule  the  Church  Courts  must  be  guided  in 
deciding  such  a  plea.    The  Form  of  Process  enacted  by  the  Church 
in  1707  is  the  authority  which  must  be  deferred  to  in  all  questions  re- 
lating to  scandals  and  censures;  and  its  definition  of  what  is  relevant 
matter  for  libel  is  in  these  somewhat  broad  terms:  ^Nothing  ought  to 
be  admitted  by  any  Church  judicature  as  the  ground  of  a  process  for 
ceDsore,  but  what  hath  been  declared  eeneurable  by  the  Word  of  God^ 
or  iome  act  or  univereal  custom  of  this  National  Church  agreeable 
fheretoJ     That  which  the  Assembly  thinks  the  Word  of  God  has 
declared  censurable,  shall  be  relevant  matter  of  libel;  and  the  opinion 
of  the  Assembly  is,  in  other  words,  the  interpretation  put  by  a 
majority  of  the  members  of  that  body  upon  certain  passages  of  Scrip- 
tare.    The  result  may  be,  that  although  I  and  150  ministers  and 
dders  of  the  Church  conscientiously  interpret  in  one  fashi<m,  yet,  as 
160  interpret  differently,  I  am  liable  to  the  pains  of  discipline.    Can 
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it  be  said  that  this  is  a  safe  or  an  expedient  mode  of  settling  a 
qaestion  of  such  delicacy? 

When  an  Act  of  Parliament  is  prepared,  the  &ct  that  its  pro- 
visions will  be  carried  out,  and  its  enactments  enforced  by  judicial 
tribunals,  is  expressly  kept  in  view  by  its  framers ;  and,  in  order 
to  leave  as  little  room  as  possible  for  mistake  as  to  its  true  mean- 
ing, it  is  sent  forth  by  the  Legislature  furnished  with  elaborate 
sectional  divisions,  interpretation  clauses,  and  those  other  safe- 
guards in  expression  and  arrangement  with  which  lawyers  are 
familiar.  If,  notwithstanding  these  precautions,  its  signification 
is  found  by  experience  to  be  doubtful,  or  its  provisions  conflicting, 
an  amending  statute  is  passed,  and  the  course  to  be  followed  by 
the  administrative  tribunals  in  putting  it  in  force  is  so  plainly 
defined,  that  mistake  is  rendered  at  least  unlikely.  But  who  ever 
heard  of  entrusting  the  interpretation  of  an  Act  of  Parliament, 
in  which  the  risks  of  false  interpretation  have  been  so  carefullT 
eliminated,  to  a  large  body  of  men,  of  whom  very  few  have  had  any 
previous  training  to  fit  them  for  the  work  ?  Nay,  who  ever  heard 
of  submitting  the  meaning  of  a  statute  even  to  the  limited  numben 
of  an  ordinary  jury?  And  yet,  what  in  civil  matters  would  be 
thought  monstrous  in  reference  to  a  document  carefully  mapped  oat 
and  defined  to  the  very  end  that  its  interpretation  may  be  firee  from 
doubt,  is  done  in  things  ecclesiastical,  and  in  regard  to  a  work  of 
such  delicacy  and  difficulty  as  the  interpretation  of  the  Bible. 

It  is  true  that  in  many  cases  the  relevancy  of  a  libel  cannot  be 
open  to  much  doubt,  as  where  the  charge  is  of  a  criminal  nature,  or 
of  great  heinousness,  such  as  impurity  or  intoxication.  But  can  it  be 
said  that  there  are  no  instances  in  which  opinions  will  be  arrived  at, 
by  the  members  of  such  a  body  as  the  Assembly,  widely  various,  and 
yet  all  equally  conscientious,  in  regard  to  what  has,  and  what  has 
not,  been  *  declared  censurable  by  the  Word  of  God?'  Or  can  it 
be  maintained  that  the  best  means  of  ascertaining  what  has  been 
so  declared  is  by  taking  the  opinion  of  a  majority  of  the  360  mini- 
sters and  elders  who  form  that  venerable  court  ?  We  should  be 
glad  to  know,  for  example,  what  decision  would  probably  be  arriyed 
at,  on  the  relevancy  of  the  minor  proposition  of  a  libel  for  Sabbath 
desecration — a  good  major  charge  undoubtedly ;  but  it  would  be  a 
delicate  task  to  specify  what  facts  will  cover  it — too  delicate,  one  is 
inclined  to  say,  for  settlement  by  a  vote  of  the  860.  Many  similar 
instances  might  be  imagined ;  and  it  wUl  be  observed  that  no  amount 
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of  practice  or  precedent  will  avail  to  settle  such  questions,  because, 
according  to  the  *  Form  of  Process*  above  quoted,  it  is  open  to  the 
Chnrch  judicature  at  all  times  to  consider  and  to  decide  whether 
'  the  act  or  universal  custom  of  this  National  Church  is  agreeable'  to 
the  Word  of  God  or  not.  So  that  what  is  this  year  held  irrelevant 
to  constitute  an  offence,  may  next  year  be  sufficient  to  subject  in 
the  pains  of  church  discipline  and  censure. 

We  have  ventured  almost  to  assume  that,  primd  facie^  the  num- 
bers and  constitution  of  the  General  Assembly  prevent  it  from  being 
the  safest  tribunal  for  determining  what  is,  and  what  is  not,  relevant 
matter  of  libel.  If  it  were  necessary,  it  would  not  be  difficult  to 
mention  many  considerations  which  lead  to  this  conclusion.  The 
Assembly  consists  mainly  of  clergymen,  but  largely  also  of  laymen. 
A  body  better  qualified  to  regulate  the  internal  arrangements  of  the 
Chnrch  it  would  be  difficult  to  conceive.  Their  constitution  renders 
them  admirably  fitted  to  legislate  on  all  such  matters.  But  when 
the  question  before  them  is,  not  what  ought  to  be,  but  what  actually 
is,  the  law  of  the  Church,  then  we  apprehend  that  they  are  neces- 
sarily exposed  to  the  greatest  possible  danger  of  falling  into  error. 
How  apt  is  such  a  body,  with  so  much  of  the  popular  element  within 
it,  to  be  influenced  by  the  persuasive  art  of  the  practised  pleader, 
rather  than  by  the  soundness  of  arguments  less  eloquently  handled 
by  his  opponent,  or  to  give  weight  to  the  reputation  of  some  distin- 
gnished  professor  of  divinity,  rather  than  to  the  humbler  statement 
of  the  obscure  minister  who  has  been  selected  to  support  the  decision 
of  his  Presbytery. 

Many  of  the  remarks  which  we  have  made  on  the  mode  in  which 
qaestions  of  relevancy  or  law  are  dealt  with,  apply  with  equal  force 
to  the  Assembly's  procedure  when  engaged  in  the  review  of  evidence, 
^r  the  relevancy  is  disposed  of.  It  is  undoubtedly  the  theory  of 
our  Civil  Courts,  that  the  jury,  that  is,  a  certain  small  number  of  the 
public  who  have  had  no  legal  training,  are  peculiarly  fitted  to  judge 
upon  matters  of  fact.  And  we  are  far  from  denying  that  that  is  in 
i&any  important  respects  true,  although  even  from  high  legal  authori- 
ties one  hears  increasing  whispers  of  dissatisfaction  with  that  tribunal. 
But  a  jury  numbered  by  hundreds  has  no  parallel  in  civil  procedure ; 
and  any  reforms  in  the  Jury  Court,  which  experience  may  have 
taught  us  to  think  desirable,  are  not  likely  to  be  in  the  direction 
of  increasing  the  number  of  jurymen.  Besides,  the  main  end  sup- 
posed to  be  gained  by  trying  questions  of  fact  before  twelve  or  fifleea 
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laymen  is,  that  they  have  an  opportunity  of  judging  of  the  credi- 
bility and  accuracy  of  the  witnesses  who  are  adduced,*  firom  their 
demeanour  in  the  witness-box.  We  do  not  know  of  any  Court  in 
which  written  or  printed  depositions  are  laid  before  a/urjr.  A  angle 
judge,  or  a  small  bench  of  judges,  is  daily  occupied  in  reviewing  the 
records  of  evidence  taken  in  the  Inferior  Courts,  or  by  the  Ccunmis- 
sioners  of  the  Supreme  Court ;  but  bodies  of  men  unskilled  in  such 
work  are  never  so  employed.  Still  iiirther,  a  jury  in  a  civil  or  a 
criminal  cause  has  the  advantage  of  hearing  an  impartial  and  dis- 
criminating summary  of  the  evidence  from  the  presiding  judge,  who 
indicates  his  own  opinion,  backed  by  all  the  weight  of  his  posidon 
and  experience,  and  furnishes  them  with  directions,  which  they  are 
bound  to  follow,  in  all  matters  of  law  and  competency. 

But  in  our  Supreme  Ecclesiastical  Court,  what  course  is  followed ! 
A  print  of  the  evidence  is  put  in  the  hands  of  each  of  the  368 
members.  At  a  certain  hour,  the  counsel  for  the  appellant  rises  to 
speak  on  behalf  of  his  client,  reads  or  refers  to  selected  portions  of 
the  evidence,  analyzes  it  as  a  whole,  and  compares  part  with  part, 
stating  the  propositions  and  arguments  which  he  founds  upon 
it.  The  counsel  for  the  respondent  is  then  heard ;  he  also  reads 
such  of  the  depositions  as  seem  suitable,  compares  passage  with 
passage,  and  witness  with  witness.  Then  follow  the  replies,  and 
^  parties  are  removed.'  But  to  whom  have  these  speeches  been  ad- 
dressed; or  rather,  who  have  heard  them?  The  360?  By  no 
means.  And  who  are  now  to  come  to  a  solemn  finding  on  the 
evidence  ?  The  members  of  the  Court  who  were  present  and  heard 
the  speeches  ?  Not  necessarily,  and  not  usually.  It  may  be  that 
the  first  part  of  the  appellant's  speech  was  delivered  to  half- empty 
benches,  and  amidst  constant  interruption.  His  opponent  may,  on 
the  other  hand,  have  risen  to  address  a  comparatively  full  house ; 
but  perhaps  he  has  had  a  diflicult  case  to  make,  and,  in  the  per- 
formance of  his  duty,  he  must  be  somewhat  elaborate  in  his  survey 
of  the  evidence.  It  becomes  tedious  and  irksome  to  listen  to  him, 
more  particularly  if,  feeling  that  his  work  is  too  serious  for  levity, 
he  does  not  indulge  in  those  jocular  displays  for  which  the  Assembly 
has  long  been  thought  the  fitting  theatre.  One  after  another,  tired 
members  find  their  way  into  the  lobby,  and  the  second  half  of  the 
speech  is  delivered  to  a  restless  and  inattentive  auditory.  The 
motions  follow,  and  the  vote  is  taken,  but  not  from  those  who  alone 
are  fit  to  judge,  at  least  not  from  them  only,  but  also  from  many 
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who  ha?e  heard  bat  a  single  speech,  or  part  of  a  speech,  or  who  have 
pemsed  bat  scattered  portions  of  the  printed  proof,  and  who  neces- 
larily  therefore  make  up  their  minds,  not  after  full  and  mature  con« 
sideration  and  balancing  of  evidence,  but  from  vague  impression 
and  pardal  information. 

This  is  not  an  exaggerated  statement  of  the  fiicts ;  such  things 
happen  in  the  Assembly  every  year.  The  blame  seems  truly 
to  lie  not  so  much  in  the  wilful  indifference  of  members,  as  in 
the  oonstitation  of  the  Court,  and  in  the  kind  of  work  which  it 
attempts  to  perform.  It  would  be  next  to  impossible  to  contrive 
that  a  jury  consisting  of  360  persons,  should  listen  to  all  the  stages 
of  along  debate,  even  supposing  that  it  were  desirable  that  so  lai^ 
a  number  should  have  an  opportunity  of  doing  so.  But  in  the  cases 
which  perhaps  most  frequently  come  before  the  Assembly  in  its 
jadidal  capacity,  what  is  more  important,  what  is  more  essential  to 
justice^  than  that  the  whoU  evidence  and  the  tohole  argument  should 
be  before  all  of  those  who  are  to  pronounce  a  decision  upon  it  t 
Soch  a  charge  as  one  of  drunkenness  against  a  clergyman  is  easily 
made.  There  are  not  uncommonly  many  motives  in  existence, 
which  may  induce  unprincipled  and  spiteful  persons  to  make  it 
recklessly  and  maliciously.  Still  more  is  this  the  case  in  charges 
of  impure  conduct.  Frequently,  when  the  charge  is  false,  the 
difficulties  in  the  way  of  disproving  it  are  almost  insurmountable ; 
and,  in  every  such  case,  the  truth  can  be  arrived  at,  only  after  a 
minnte  and  searching  analysis  of  evidence,  demanding  from  those 
who  are  to  decide  upon  it  the  closest  attention  and  consideration. 
When  one  thinks  of  the  terrible  consequences  which  follow  a  wrong 
decision  in  such  a  matter, — either,  on  the  one  hand,  overwhelming 
^th  disgrace  and  almost  irremediable  poverty  an  innocent  man  ; 
or,  on  the  other,  inflicting  on  a  parish  for  years  the  curse  of  a  pro- 
ffigate  pastor, — it  is  impossible  not  to  feel,  that  any  system  which 
does  not  exclude,  so  far  as  human  means  can,  the  chance  of  error, 
ought  at  once  to  be  abandoned. 

It  is  generally  much  easier  to  point  out  a  fault  than  to  suggest  a 
remedy  for  it ;  but  we  are  inclined  to  think  that  the  existing  practice 
of  other  bodies,  combining  in  themselves  similar  functions  with  those 
exercised  by  the  General  Assembly,  and  sufficiently  dignified  to 
warrant  us  in  quoting  their  example  even  to  that  venerable  House, 
^'dl  save  to  indicate  the  most  expedient  mode  of  amending  those 
faults  of  which  we  have  been  complaining.    The  House  of  Lords, 
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for  example,  Is  a  legislative^  but  it  is  also  a  judicial  body.  It  is  the 
highest  Civil  Coart  in  this  countrj,  but  it  has  delegated  all  its 
judicial  functions  to  a  small  number  of  its  members — the  ^  Law 
Lords ; '  and  they  alone  deal  with  the  administration  of  the  law, 
and  act  as  judges.  An  important  and  well-known  case  is  at  this 
hour  being  heard  by  that  tribunal.  It  will  turn  very  much  upon 
the  construction  that  may  be  put  upon  a  large  body  of  printed 
evidence.  What  would  the  country  think  if  the  long  arguments 
which  have  been  day  after  day  delivered  at  the  bar  of  that  Hoose^ 
were  ultimately  to  be  decided  upon  by  the  vote  of  a  large  and 
fluctuating  body  of  Peers,  of  whom,  in  the  course  of  the  hearings 
some  were  now  present  and  attentive,  when  perhaps  the  evidence 
read  was  a  little  piqaantj  while  others,  when  the  argument  was 
technical,  and,  except  to  a  steady  listener,  unintelligible,  were  to  be 
found  in  the  library  or  the  tea-room  ?  But  the  cases  sometimes  heard 
at  the  bar  of  the  Assembly,  involving,  as  they  often  do,  character, 
status,  and  the  very  means  of  existing^  are,  to  the  parties  immedi- 
ately interested,  of  little  less  importance  than  the  issue  of  the  case  to 
which  we  have  referred  is  to  Mrs  Yelverton.  Again,  the  Privy 
Council  has  important  functions  to  discharge  of  a  judicial  nature; 
but  that  august  body,  consisting  of  a  large  number  of  members, 
almost  all  of  whom  have  been  selected  on  account  of  their  exalted 
intellectual  attainments  and  mature  wisdom,  also  delegates  its 
judicial  functions  to  the  '  Judicial  Committee/  We  are  not  aware 
that  in  either  of  the  cases  which  we  have  named,  does  the  public 
feel  dissatisfied  because  of  the  small  number  of  the  individuals  who 
are  selected  to  act  as  judges.  Is  there  any  reason  why  the  Church 
of  Scotland  should  not  have  a  ^Judicial  Committee?'  or,  at  all 
events,  Is  there  any  reason  why  each  General  Assembly,  on  the 
first  day  of  its  session,  should  not  appoint  a  committee  to  deal  with 
^  causes '  such  as  those  which  we  have  mentioned  f  The  Assembly 
need  not  be  necessarily  and  uniformly  bound  by  the  committee's 
decision  ;  but  we  think  enough  has  been  said,  to  show  that  the  risk 
of  injustice  being  done,  of  mistaken  decisions  being  come  to  (and 
such  things  do  happen),  would  be  immensely  reduced,  if,  in  place 
of  the  present  loose  and  anomalous  system,  a  small  body  of  men, 
selected  on  account  of  their  conspicuous  ability,  integrity,  and  ex- 
perience, were  dispassionately  and  deliberately  to  hear  and  weigh 
the  arguments  and  the  evidence.  Nay,  the  Assembly  itself  has 
already,  in  certain  cases,  adopted  the  very  plan  which  we  venture  to 
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siicvgest  In  petitions  for  restoration  after  deposition,  we  understand 
that  the  practice  has  been,  at  all  events  of  late  years,  to  ^  remit  to 
a  committee ;' — the  Assembly  generally,  if  not  uniformly,  homolo* 
f};atin(;  their  judgment.  To  restore  to  office  is  scarcely,  if  at  all,  less 
important  than  to  deprive  of  it.  Why  should  the  same  practice 
not  prevail  in  both  cases  ? 

A  much  wider  field  of  inquiry,  and  one  of  still  greater  importance, 
would  be  raised  by  the  consideration,  Whether  the  Church  and  the 
coantiy  possess  in  the  General  Assembly,  the  best  judicatory  for  de- 
termining charges  not  afiecting  conduct,  but  doctiine.  The  absence 
of  a  definite  and  precise  declaration  of  doctrine,  even  if  it  were  desir- 
able, does  not  seem  possible,  in  the  case  of  an  Established  Church. 
It  is  a  common  fashion  of  the  time,  to  speak  slightingly,  sometimes 
abusively,  of  'standards/  But  whatever  may  be  said  as  to  the 
stringency  and'  over-minuteness  of  definition,  which  characterize 
the  standards  of  the  Church  of  Scotland,  it  seems  clear  that  the 
State  Church  cannot  well  be  without  a  document  or  documents  in 
which  are  to  be  read  its  distinctive  tenets.  But  when  these  have 
been  authoritatively  settled  and  declared,  what  tribunal  is  to  be 
appealed  to,  when  they  are  alleged  to  be  infiringed  or  attacked  ?  If 
a  clergyman  and  his  clerical  censors  wbh  to  have  the  meaning  of 
their  standards  of  doctrine  declared,  to  whom  are  they  to  go? 
Hitherto,  in  Scotland,  the  interpretation  of  the  Church's  doctrine  has 
been  left  to  churchmen.  It  may  be  true  that  a  final  appeal  is  in  some 
circumstances  competent,  even  in  cases  of  heresy,  from  the  decision 
of  the  Assembly  to  the  Supreme  Civil  Court ;  but  if  the  procedure 
in  the  former  is  in  all  respects  regular  and  competent,  the  settlement 
of  such  cases  remains  with  it.  Now,  it  certainly  seems  to  us  very 
far  from  dear,  that  such  a  state  of  matters  is  likely  to  produce 
satisfactory  results.  The  doctrine  of  the  Church  has  been  declared 
in  its  formularies  or  standards :  the  State  gives  its  support  to  that 
particular  Church  because,  or  on  condition  that,  it  maintains  that 
declared  doctrine ;  but  these  formularies  or  standards  are,  like  all 
other  compositions,  susceptible  of  different  interpretations ;  and  when 
the  question  arises,  whether  the  established  doctrine  is  or  is  not 
taught  by  a  paid  clergyman  of  the  Church,  to  take  the  opinion  of 
the  majority  of  the  existing  ministers  of  the  Church  seems  far  ttom 
the  best  way  of  settling  it.  The  interpretation  of  Church  standards 
demands  of  their  interpreter,  along  with  other  qualities,  perfect 
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freedom  from  bias,  calm  logical  precision,  and  both  ability  and  irill 
to  discover  and  declare  the  strict  grammatical  sense  of  the  words 
employed.  We  shall  scarcely  be  accused  of  any  want  of  dae  respect 
to  the  General  Assembly,  if  we  saggest  a  donbt,  whether  these 
qualities  are  likely  to  stand  out  with  conspicuous  lustre  when  a 
question  of  heretical  doctrine  comes  before  them  jfbr  discussion.  It 
must  be  borne  in  mind,  that  in  such  a  case  the  issue  is  not,  what  is 
the  truth t  not,  what  ought  the  Church  to  teach?  but,  what  has  she 
declared  to  be  the  truth  t — what  have  her  ministers,  by  their  ordi- 
nation vows,  bound  themselves  to  teach?  It  certainly  seems  to  us 
that  questions  such  as  these  are  more  likely  to  receive  a  sound  and 
impartial  answer  when  they  are  submitted  to  the  decision  of  men 
whose  education  has  been  specially  directed  to  the  careful  balandng 
of  expressions,  and  who  can  bring  a  calm,  unprejudiced,  judicial  mind 
to  bear  upon  them,  than  if  left  to  be  settled  by  the  vote  of  a  General 
Assembly  of  ministers  and  elders  of  the  Church  f  Hie  latter  judica- 
tory consists  largely  of  men  who  have,  in  all  probability,  publicly 
committed  themselves  to  a  set  of  opinions  on  matters  of  doctrine,  by 
which  they  feel  constrained  to  abide.  No  amount  of  argument  will 
avail  to  convince  such,  that  other  and  wider  views  than  theirs  are 
within  the  limits  of  the  Established  Church.  Tests,  and  formularies, 
and  standards,  ought  to  be  construed  on  the  same  principles  as  Acts 
of  Parliament;  nay,  in  charges  of  heresy,  to  which  penal  conse- 
quences are  attached,  the  same  strict  rules  of  interpretation  onght 
to  be  applied  to  the  Church's  definitions  of  doctrine,  as  are  applied 
to  pmal  statutes.  But  Acts  of  Parliament  are  not  construed  by 
the  Legislature  that  passed  them ;  the  administrators,  not  the  makers 
of  the  law,  are  its  interpreters.  And,  on  the  same  principle,  it  is 
difficult  to  see  why  the  decision  should  not  be  left  to  the  ordinary 
judicial  tribunals  in  cases  such  as  those  to  which  we  are  alluding, 
where  the  question  to  be  tried  is,  or  ought  to  be,  nothing  else 
than  the  fair  grammatical  sense  of  the  terms  which  have  been 
sanctioned  by  the  Church  and  by  the  State,  as  expressive  of  the 
doctrine  taught  by  the  one,  and  endowed  by  the  other.  All 
chance  of  persecution  or  hardship  is  excluded,  when  a  doctrinal 
offence  is  tried  by  a  tribunal  bound  to  decide  by  the  strict  letter 
of  an  unbending  law.  The  persecutions  of  a  few  centuries  ago 
were  possible,  just  because  the  ecclesiastical  councils  who  con- 
demned heretics,  confounded  the  legislative  with  the  judicial  func- 
tion.    They  held  themselves  bound  by  no  standards.      If  what 
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thejr  considered  a  new  error  was  taught  by  a  son  of  the  Church, 
they  met  it  by  new  definitions  of  doctrine,  not  by  applying  to  it  the 
existing  definitions,  by  which  alone  the  alleged  innovator  ought  to 
have  been  judged.  Such  a  power,  it  is  unnecessary  to  say,  in  an 
ecclesiastical  court,  is  wholly  adverse  to  our  modern  ideas  of  civil 
and  religious  liberty.  When  tlie  General  Assembly  is  called  on  to 
consider  a  charge  of  lieresy,  it  is  not  entitled  to  Jay  down,  pro  re 
natdf  new  rules  of  faith.  Its  sole  duty,  in  such  a  case,  is  to  construe 
written  documents— its  own  standards.  Is  it  probable  that  it  will 
perform  that  doty  so  well,  so  impartially,  so  satisfactorily,  as  the 
ordinary  legal  tribunals? 


Lectures  on  the  Law  of  Scotland.  By  John  Schank  More,  LL.D., 
Advocate,  Professor  of  the  Law  of  Scotland  in  the  University 
of  Edinburgh.  Edited  by  John  McLaren,  Esq.,  Advocate. 
Edinburgh :  Bell  and  Bradfiite. 

In  an  envious  age,  when  Lords  Ordinury  are  termed  obstructions, 
and  Sheriffs  useless  ornaments,  to  the  declining  business  of  a  selfish 
Capital,  it  becomes  a  pleasing  task  which  leads  us  to  fix  our  attention 
for  a  while  on  the  labours  of  a  position  in  the  legal  profession,  the 
importance  of  which  to  the  public  has  long  been  at  once  so  modestly 
aaaerted  and  so  deeply  felt,  as  to  place  it  still  easily  secure  irom  the 
voice  of  detraction.  The  position  we  allude  to  is  the  unpretending 
bat  honourable  as  well  as  onerous  post,  held  by  a  Professor  of  the  Law 
of  Scotland  in  the  University  of  Edinburgh.  The  importance  of  that 
position  to  the  law  and  to  the  public  of  this  country  has  never  been 
the  theme  of  loud  assertion,  while  it  has  silently  commended  itself  to 
the  judgment  of  observing  and  thoughtful  men ;  its  emoluments 
hare  never  been  such  as  to  make  it  the  prise  in  the  profession  most 
envied  by  the  many ;  its  duties  have  been  uniformly  ao  dischargedi 
as  to  excite  the  emulation  of  the  few  who  have  aspured  to  their 
exercise.  If  the  Court  of  Session  be  an  institution  of  which  Scot- 
land at  large  only  half  appreciates  the  advantage,  the  Faculty  oi 
Law  in  Edinburgh  is  one  to  which  our  country  will  not  decline  to 
acknowledge  her  obligations.  It  is  an  institution,  moreover,  of  which 
England  envies  us  the  possession^  but  of  which  her  philosophers 
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have  in  vain  striven  to  procure  for  her  the  counterpart.  And  at 
home  it  is  not  Edinburgh  but  Scotland,  that  feels  a  pride  in  the 
works  which,  first  moulded  as  prelections  for  a  class  in  our  Univer- 
sity, have  become  lasting  possessions  to  the  law  of  our  country.  The 
great  systematic  work  upon  Criminal  Law  by  Baron  Hume,  conasts 
in  substance  of  the  observations  delivered  as  part  of  a  course  of 
academic  lectures.  To  the  same  origin  we  are  indebted  for  the 
elaboration  of  the  comprehensive  and  accurate  works  of  George 
Joseph  Bell ;  and  in  the  recent  volume  of  Lectures  on  Conveyancing; 
by  the  late  Professor  Menzies,  we  have  the  matured  fruit  of  a  coarse 
of  labours  in  the  sister  chair,  by  which  is  placed  before  the  student, 
in  a  clear  and  attractive  form,  an  analysis  of  the  singularly  con- 
secutive though  often  circuitous  logic  of  our  system  of  deeds.  The 
works  emanating  firom  the  source  now  contemplated  form  in  fact  a 
large  and  important  portion  of  that  series  of  philosophical  and 
systematic  treatises  upon  the  Law  of  Scotland,  which  have  con- 
tributed to  give  to  the  law  itself  its  peculiar  merits  of  consistency  and 
.  harmony.  It  is  by  these  qualities  that  our  system  of  law  is  enabled 
to  bear  in  many  respects  a  favourable  contrast  with  other  systems, 
founded  on  the  basis  of  a  larger  experience  but  forced  into  shape 
under  the  pressure  of  more  hurried  exigencies,  and  to  embrace  under 
a  more  comprehensive  outline  those  general  principles,  which  in 
the  other  systems  seem  lost  in  the  endless  variety  of  detail  under 
which  they  are  expressed. 

The  position  of  a  professor  of  the  Law  of  Scotland  in  the 
University  of  Edinburgh,  is  one  peculiarly  favourable  to  the  pro- 
duction of  works  tending  to  the  systeniatic  development  and  ar- 
rangement of  the  principles  of  our  law.  To  a  mind  versed  in  the 
practice  of  his  profession,  the  commencing  professor  adds  all  the 
incentives  of  the  duties  of  his  new  calling  to  induce  him  to  systema- 
tize and  arrange  his  accumulated  stores  of  legal  lore.  The  daily 
practical  exercise  of  his  profession  gives  point  to  his  prelections ; 
the  daily  exercise  of  his  prelections  gives  system  and  order  to  the 
points  forced  on  his  attention  by  his  daily  practice.  It  is  thus  that, 
in  a  long  course  of  such  prelections^  a  work  may  be  elaborated  so  as 
to  mould  into  singular  completeness  the  labours  of  former  jurists, 
along  with  the  changes  made  from  time  to  time  by  new  statute  or 
decision.  The  latest  contribution  to  the  kind  of  literature  referred 
to  in  the  above  remarks  lies  before  us,  in  the  shape  of  two  volumes 
of  Lectures  on  the  Law  of  Scotland  by  tjie  late  Professor  Schank 
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More,  just  edited  by  Mr  John  McLaren ;  and  we  think  these 
volumes  calcniated  to  prove  not  only  to  the  student  a  useful  intro^ 
iJuction  to  the  principles  of  the  Law  of  Scotland,  but  also  to  be  in 
themselves  an  element  not  without  it3  importance  in  the  series  which 
forms  the  institutional  literature  of  our  profession. 

Tbe  ground  claimed  in  the  editoi^s  preface  for  the  acceptance  of 
these  volumes,  is  the  acknowledfred  want  of  a  systematic  treatise  on 
the  Law  of  Scotland,  which,  without  departing  from  thp  general 
method  and  scope  of  the  existing  text*books,  should  at  the  same 
time  offer  the  advantages  of  being  written  by  a  lawyer  of  the  present 
age,  and  with  special  reference  to  the  state  of  the  existing  law  of 
onr  country.    There  are,  however,  some-  special  features  in  the  form 
of  Professor  Morels  lectures  that  make  us  inclined  to  welcome  the 
pnbUcation,  apart  from  the  mere  consideration  of  its  being  a  systematic 
work  which  brings  the  law  up  to  the  present  time.    One  of  thie  diffi- 
culties which  often  meet  the  student  in  institutional  treatises  on  law, 
arises  from  the  dryness  with  which  the  principles  are  enunciated ; 
for  it  often  happens  that  through  the  want  of  some  personal  or  living 
interest,  the  principle  itself  fails*  to  fix  itself  in  the  mind.    In  the 
volmnes  before  us  this  interest  is  often  happily  supplied.     We  are 
furnished  not  only  with  a  statement  of  how  the  point  is  settled,  but 
with  a  description  of  how  it  came  to  be  settled.  And  the  description 
is  by  one  who  has  not  merely  drawn  it  from  perusing  the  BeportSi 
bat  has  lived  among  those  who  assisted  in  setting  the  point  at. rest. 
We  are  told  how  the  question  was  once  understood  in  the  Parliament 
Honse,  on  the  authority  of  some  old  decisions ;  how  it  came  to  be 
tried ;  some  slight  expression  indicates  the  interest  felt  in  it  at  the 
time ;  then  how  it  was  argued  and  decided  by  the  Court  here ;  how  it 
came  to  be  appealed,  and  then  for  ever  set  at  rest  by  the  judgment 
of  tbe  Honse  of  Lords.    All  this  is  desci^bed  without  undue  length| 
bot  with  those  nndefinable  touches  of  an  eye-witness,  so  to  speak, 
^bich  so  often  give  to  a  shorter  narrative  the  power  of  creating  an 
impression  which  circumstances  detailed  at  second-hand  may  fail 
to  convey.    An  occasional  vein  of  satire,  too,  occasionally  relieves 
the  gravity  of  a  legal  treatise,  though  even  in  these  passages  the 
gravity  is  so  well  sustained  that  one  might  scarcely  presume  to 
saspect  it.    A  good  instance  of  this  may  be  seen  in  the  description 
of  tbe  stringency  of  our  law  of  Deathbed.    *  Even  bonds  of  provision 
to  younger  children,  however  rational  and  moderate,  are  liable  to 
^  challenged  by  the  heir  on  the  head  of  deathbed,  so  far  as  they 
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are  made  to  affect  him.  Lord  Fountainhall  mentions,  ^^  that  when 
an  overture  was  made  in  Parliament,  in  1672,  to  allow  heritors  to 
burden  their  estates  on  deathbed  with  three  or  four  years'  rent  for 
providing  younger  children,  the  motion  was  rejected,  as  tending  to 
destroy  the  ancient  &mi]ies  of  the  nation.''  7 

We  take  it  to  be  another  great  advantage  of  Professor  Mote's 
Lectures  as  a  text-book,  that  it  has  recurred  to  the  otder  and  system 
of  the  greatest  of  our  institutional  writers.  Lord  Stain  This  is  all 
the  more  fortunate,  as  we  aie  not  so  certain  of  the  Professor^s  ori^nal 
power  of  logical  -division  and  arrangement  At  least,  his  peeception 
in  this  respect  we  should  be  inclined  to  doubt,  if  we  may  judge  from 
the  beginnings  of  chapters  VII.  and  VIII.  of  the  Fitst  Part,  where 
he  speaks  of  *  the  distinction  which,  our  law  mlJies  of  ri^ts  ioto 
heritable  and  moneaUej  or  real  and  pereonali  and  afterwards,  of 
*  that  great  InraAch  of  our  jurisprudence,  which  relates  to  real  rights, 
or  to  property  in  land.'  Now,  although  real  and  personal^  aa  EngUsk 
lilw  terms,  correspond  very  nearly  to  oter  luerikible  and  moveable^  it  | 
is  an  obvious  mistake  to  apei^  of  the  distinction  as  identical ;  the 
more  so,  as  .the  terms  resd  and  personal  are  pix>perly  used  in 
Scotcb  law  as  translations  of  the  medisdval  terms  jura  reaUa  sod 
jMf^ofio&i,— as,  for.  instance,  when  we.q>eak  of  a  servitude  as  a  real 
burden.  And  this  is  the  very  use  of  the  words  the  Professor  has  in 
his  mind  when  he  q>eaks  of  reial  rights.as  identical  with  properly  tn 
tend,  though  this  is  not  quite  comet  in  any  sense  of  the  words* 

Besides  the  notes  which  supplement  the  text,  especially  in  refer- 
ences to  cases  occurring  in  lihe  last  two  years,  one  veiy  importaot 
elensant  in  the  edition  befiure  us  is  a  complete  table  of  cases  and 
statutes  cited,  which  are  very  nuttieioius,  and  a  full  indeic,  which 
together  will  considerably  aid  the  value  of  the  hook  as  a  work  oi 
practical  xuefhlness  to  the  profession. 
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COURT  OF  SESSION. 

FIRST  DIVISION. 

Susp.  and  Inf.^  Thb  Magistrates  op  Edinburgh  r.  The  North 
British  Railway  Company* — Mai/  25. 
Interdict — Powers  of  RaUw€u/  Company. 
By  the  Act  28  and  24  Vict.,  c.  59,  th«  North  British  Railway  Com- 
pany have  power  to  purchase  the  land  on  which  the  frait  aad  vegetable 
markets  are  held,  on  paying  compensation  therefor  in  the  osnal  manner 
Qoder  the  Lands  Glauses  Act,  bat  subject  to  the  declaration  that  it  shall 
sot  be  lawfal  for  the  company  '  to  appropriate,  ose,  and  interfere  with ' 
the  lands  on  which  the  markets  are  held,  or  any  of  the  accesses  thereto, 
until  a  new  or  sofostituted  maricet  shall  have  been  constrncted,  and  made 
o^er  ready  for  use  to  the  Lord  ProTost  and  Magistrates.  By  another 
section  of  the  same  Act,  the  railway  company  have  power  to  shut  up  a 
part  of  Canal  Street,  on  opening  a  new  communication  for  foot  passengers 
between  the  public  footpath  and  stairs  at  the  north-east  side  of  the 
North  Bridge  and  the  Physic  Gardens.  With  a  view  to  erecting  this 
Rev  communication,  which  was  to  be  a  footpath  bridge,  the  railway  com- 
pany recently  began  to  found  two  small  piers  in  the  markets  as  supports 
therefor.  The  Magistrates  thereupon  presoited  this  application,  praying 
that  the  respondents  should  be  interdicted  from  proceedmg  with  the 
operations  which  had  been  begun,  until  a  new  market  had  been  cou- 
strncted  and  made  over  ready  for  use.  The  Lord  Ordinary  on  the  Bills, 
before  whom  the  case  came  in  vacation,  passed  the  note  on  caution,  and 
granted  interim  interdict  against  the  proceedings  complained  of.  The 
railway  company  having  reclaimed  against  this  interlocutor,  the  Court 
to-day  refused  the  reclaiming  note.  The  result  is,  that  the  operations  of 
the  railway  company  in  the  markets  are  suspended  whilst  the  rights  of 
parties  are  being  tried  under  the  passed  note. 

App^  Bebson,  in  Copeland's  Sequestration. — M<uf  26. 
Segutstration — Appeal —  Competency, 
In  this  sequestration  the  claim  of  one  of  the  creditors  (Beeson)  was 
dispated,  and  the  trustee's  deliverance  appealed  against.  During  the 
Pending  of  this  appeal  the  bankrupt  made  an  offer  of  a  composition,  which 
^as  accepted  by  the  creditors,  and  a  deliverance  was  pronounced  by  the 
Sheriff  declaring  the  sequestration  at  an  end.  In  the  composition  con- 
tract there  was  an  express  reservation  of  all  claims  then  under  appeal. 
Notwithstanding  this  reservation,  Beeson  offered  to  prove,  that  although 
it  appeared  on  the  face  of  the  offer  of  composition  that  his  claim  was 
furred,  yet  in  reality  it  was  not  so,  and  the  mtention  and  understanding 
of  all  the  parties  was  that  it  shoald  not  be  so.  The  cautioner  for  the 
hankmpt  having  opposed  this  contention,  the  Sheriff-substitute  at  For- 
far (Robertson),  of  a  date  subsequent  to  the  deliverance  declaring  the 
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seqaestration  at  an  end,  allowed  a  proof  jn-out  de  jure  as  to  Beeson^s 
contention,  and,  after  the  proof  had  been  led,  pronounced  an  Interlocotor 
constming  the  reservation  in.  the  offer  of  composition,  and  finding  in 
terms  of  the  construction.  This  interlocutor  was  partly  in  favour  of  and 
partly  against  both  Beeson  and  the  cautioner  for  the  bankrupt,  who 
was  the  only  other  party  interested ;  and  notes  of  appeal  were  accordingly 
presented  against  it  by  both  parties,  in  so  far  as  it  was  adverse  to  each. 
In  the  course  of  the  discussion  before  the  Court  to-day,  it  was  admittet) 
on  both  sides  of  the  bar  that  the  litigation  in  which  the  interlocutor 
under  review  was  pronounced  was  irregular ;  and  the  Court,  proceedin? 
on  these  admissions,  quashed  the  whole  procedure  subsequent  to  the  date 
of  the  recall  of  the  sequestration. 

Lord  Curriehill  was  of  opinion  that  the  whole  procedure  was  incom- 
petent, holding  that  when  the  interlocutor  was  pronounced,  declaring  the 
sequestration  at  an  end,  all  appeals  in  that  sequestration  fell  along  «iib 
the  original  process ;  that  the  process  being  at  an  end,  everything  arising 
out  of  it  was  at  an  end  also. 

The  Lord  President  and  Lord  Ardmillan  thonght  it  was  not  necessarj 
for  the  disposal  of  the  present  case  to  decide  that  question,  there  being 
sufficient  material  for  decision  in  the  admissions  at  the  bar  as  to  the  irre- 
gnlarity  of  the  proceedings.  Their  Lordships  stated,  however,  that  if 
they  had  been  to  decide  the  question  at  present,  they  would  have  cou- 
curred  with  Lord  Curriehill  in  holding  that  all  appeals  fell  along  with 
the  sequestration. 

Lord  Deas  concurred  in  the  judgment  to  be  pronounced,  but  solely  on 
the  ground  of  the  admitted  irregularities.  He  gave  no  opinion  as  to 
whether  it  was  incompetent^  after  a  sequestration  was  at  an  end,  to  pro- 
ceed with  an  appeal  .then  in  dependence. 

R  JV.,  Marshall  v.  Grant  akd  Sillars.— J/a^  31. 
Rtduction — Aasigntt'^Title  to  tStte. 

These  cases  were  conjoined  processes  of  suspension  and  reduction,  tie 
proceedings  in  which  were  very  voluminous. 

The  Court,  without  calling  on  the  counsel  for  Grant  and  Sillars,  ad- 
hered to  the  Lord  Ordinary's  judgment.  Their  Lordships  held  that  an 
assignee  was  entitled  to  sue  in  name  of  his  cedent,  and  that  a  transferee 
from  an  assignee  had  the  same  privilege.  Sequestration  did  not  operate 
a  complete  dissolution  of  a  company,  and  the  company  subsisted  for  soch 
a  purpose  as  the  firm  of  Grant  and  Co.  had  been  applied  to.  The  trustee 
on  Grant  and  Co.'s  estates  could  have  sued  in  their  name,  aAd  he  could 
assign  his  right  with  the  same  privileges.  This  was  the  case  even  if  bis 
assignee  had  been  a  third  party,  and  the  case  was  ajbrttori  when  he  was 
one  of  the  original  creditors  in  the  debt. 

Grant  and  Sillars  were  found  entitled  to  expenses* 

Graham  Barns  v.  Allan  and  Co. — Jvne  1. 

LartdlonTs  Hypothec — New  Trial. 

The  question  raised  in  this  case  is  whether  the  landlord's  right  of 
hypothec  for  rent  extends  to  meal  manufactured  from  oats  grown  on  the 
farm,  the  meal  being  manufactured  and  sold  by  the  tenant    The  pur- 
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dner  is  proprietor  of  the  farm  of  Hobsland,  in  the  parish  of  Monkton 
and  conntj  of  Ayr,  of  which  William  M^CaUoch  and  Adam  M^Kergow 
became  joint  tenants  for  twelre  years  from  Martinmas  1858.  By  an 
agreement  dated  in  September  1862,  the  tenants  renonnced  their  lease 
from  Martinmas  1862  as  to  the  arable  lands,  and  from  WhitsnDday  1868 
as  to  the  houses  and  grass.  The  tenants  paid  no  part  of  the  rent  of  the 
farm  for  crop  1862,  and  on  15th  December  of  that  year  the  landlord 
sequestrated  the  whole  crop  and  stock.  Between  the  end  of  November 
aad  15th  December  1862,  M'CuUoch  sold  to  the  defenders,  who  are  grain 
and  meal  dealers  in  Ayr,  abont  45  loads  of  oatmeal,  made  from  the  crop 
of  Hobsland  of  1862.  The  sale  was  effected  in  bnlk  in  the  defenders' 
stores  in  Ayr,  to  which  M'Calloch  drove  the  meal  in  carts,  offered  it  for 
sale,  and  received  payment  of  the  price.  As  the  crop  and  stock  covered 
bj  the  landlord's  sequestration  was  not  snfficient  to  meet  the  whole  rent 
for  crop  1862,  he  brought  the  present  action  against  Allan  and  Co.,  the 
porchasera  of  the  meal,  to  recover  L.76,  10s.,  as  the  price  thereof.  The 
issae  sent  to  the  jury  put  the  question  whether  the  defenders  had  bought 
the  meal  in  question  in  violation  of  the  landlord's  right  of  hypothec,  and 
vere  indebted  and  resting  owing  to  the  pursuer  the  price  thereof.  The 
jury  returned  a  verdict  for  the  defenders  by  a  majority  of  9  to  8,  and  the 
porsner  moved  to  have  the  verdict  set  aside  as  contrary  to  evidence,  and 
a  new  trial  granted. 

To-day  the  Court  unanimously  set  aside  the  verdict,  and  granted  a 
new  trial. 

Lord  Curriehill  said  that,  in  view  of  the  admissions  made  at  the  trial, 
the  question  was  reduced  very  much  to  a  question  of  law,  whether  or  not 
the  landlord's  hypothec  attached  to  the  meal.  There  was  no  doubt  that 
it  attached  to  the  grain  from  which  the  meal  was  made ;  but  the  question 
was  whether  the  defenders,  having  purchased  the  mealj  were  affected  by 
the  hypothec.  The  jury  returned  a  verdict  for  the  defenders ;  and  this 
vas  an  application  for  a  new  trial,  on  the  ground  of  the  verdict  being 
a;^aiQ8t  evidence.  The  answer  to  the  application  depended  on  the  question 
stated  above,  and  on  the  knowledge  of  the  defenders  of  the  circumstances 
of  the  case.  As  to  the  question  whether  the  hypothec  attached  to  the 
meal,  there  was  not  much  difficulty.  It  did  so  attach  to  the  meal ;  and 
if  tbe  question  had  been  between  landlord  and  tenant,  there  would  have 
been  no  doubt  that  the  hypothec  would  not  have  been  lost  by  conversion 
of  the  grain  into  meal  The  landlord  might  have  obtained  restoration  of 
the  meal  any  time  before  the  sale  of  the  meal ;  and  even  after  the  sale,  if 
the  price  had  not  been  paid,  he  would  have  had  a  good  claim  for  the  price 
as  payable  to  him  and  not  to  the  tenant.  But  was  the  hjrpothec  plead- 
able agamst  a  purchaser  who  had  paid  the  price  ?  Now,  it  was  settled 
that  the  hypothec  was  effectual  against  the  purchaser  in  the  ordinary  case ; 
but  that  principle  was  subject  to  qualification.  On  the  one  hand,  a  pur- 
L-haser  direct  from  a  tenant  was  bound  to  inquire  if  the  rent  had  been 
paid,  and  if  he  omitted  that  precaution  he  must  take  his  risk  -,  but  in  tbe 
case  of  a  purchaser  in  public  market  there  was  more  difficulty.  His 
Lordship,  however,  did  not  think  that  it  had  been  made  out  that  this  was 
a  purchase  in  public  market.  He  doubted  whether  there  was  a  public 
market  for  such  commodities.     The  meal  was  brought  to  the  purchaser. 
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Still  the  new  question  arose,  whether  or  not  the  conyersion  of  the  oat§ 
into  meal  did  not  put  the  parchaser  in  bona  fde  possession  as  much  as  if 
the  purchase  had  been  made  in  public  market.  On  looking  to  the  eri- 
dence,  he  thought  that  the  purchaser  was  fully  aware  of  the  iJstorj  of  \\i\^ 
meal.  Before  the  purchase  the  raw  material  had  been  offered  him;  and 
though  he  refund  to  make  the  purchase  at  the  time,  yet,  on  the  tenant 
offering  to  Gon?ert  the  grain  into  meal,  he  said  he  would  be  ready  to  make 
the  purchase.  There  was  no  purchase  made  at  that  time ;  but  the  eon- 
Tersion  was  made,  and  then  their  arrangement  was  carried  out ;  and  the 
fair  inference  was,  that  the  purchase  was  made  under  the  knowledge  of 
the  con?ersion  of  the  grain ;  and  as  the  hypothec  attached  to  the  grain,  be 
thought  it  attached  also  to  the  meal.  In  the  circumstances  of  the  case, 
therefore,  he  thought  that  the  hypothec  must  be  held  to  be  effectoal 
against  the  purchaser. 

Lord  Deas  said  that  any  one  who  read  the  newspapers  must  be  aware 
that  there  had  been  considerable  discussion  lately  on  the  subject  of  land- 
lords' hypothec.  Had  he  been  a  legislator,  he  would  have  thought  that 
there  was  a  great  deal  to  be  said  on  both  sides  of  the  question ;  but  being 
a  jndgej  he  could  only  deal  with  not  what  the  law  ought  to  be,  but  what 
the  law  was.  In  the  present  case  there  was  no  room  for  dispute,  or  even 
for  doubt,  as  to  the  facts.  His  Lordship  then  gave  a  short  statement  of 
the  facts,  and  said  that  the  question  came  to  be.  What,  as  the  facts  now 
appear,  is  the  law  applicable  to  these  facts  ?  Two  questions  of  law  arose 
— 1st,  Apart  from  the  question  of  public  market,  whether  the  grain  hsTing 
been  converted  into  meal,  and  the  meal  removed  and  sold  in  bulk  to  a 
bona  fide  purchaser  who  paid  the  price,  that  prevented  the  hypothec  from 
applying  ?  There  was  no  doubt  that  the  grain  crop  of  1862  was  subject 
to  hypothec  for  the  rent  of  1862,  and  that  if  it  had  been  removed  in  bulk, 
and  sold  and  paid  for,  the  hypothec  would  still  have  attached  to  it,  and 
it  might  have  been  vindicated  in  the  way  in  which  it  is  here  proposed  to 
vindicate  the  meal.  Therefore  the  question  was,  whether  the  conversion 
into  meal  prevented  the  hypothec  from  attaching.  He  could  find  neither 
principle  nor  authority  for  holding  that  this  made  any  difference.  The 
meal  was  the  produce  of  the  farm,  altered  by  a  mechanical  process  some* 
what  more  than  if  it  had  been  merely  thrashed,  but  the  change  was  of  the 
same  nature ;  and  if  cutting  down  and  thrashing  the  grain  did  not  remove 
the  hypothec,  it  was  difiBeult  to  see  how  the  subsequent  mechanical  change 
made  any  difference.  It  did  not  follow  from  this,  that  a  change  might 
not  be  made  which  might  affect  the  hypothec.  It  was  not  necessary  to 
inquire  into  the  possible  effect  of  these  changes.  If  grain  were  to  be 
converted  into  cakes,  or  porridge,  or  into  whisky,  that  was  a  matter 
which  it  was  not  necessary  to  consider  here ;  then  the  question  would 
arise.  Was  it  the  same  article  ?  Changes  of  that  nature  on  a  subject  might 
make  it  impossible  for  a  purchaser  to  know  what  it  had  been  originallv ; 
but  the  change  made  on  the  grain  here  did  not  even  effect  the  name  of 
the  material.  It  might  be  called  grain  as  much  after  grinding  as  before. 
Coffee  did  not  lose  the  name  of  coffee  after  being  ground.  As  to  the 
second  question,  he  agreed  with  Lord  Curriehill  that  the  place  of  pnr- 
chase  here  was  not  a  public  market.  A  public  market  was  one  where 
the  grain  would  be  exposed  in  bulk  to  all  comers,  and  then  there  would 
be  ample  publicity  for  security  of  the  landlord.    He  knew  no  authority 
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that  a  store,  as  in  the  present  cdse,  conld  be  called  a  public  market.  To 
bold  that  it  was  so,  wonld  be  not  to  administer,  bot  to  make  the  law.  He 
was  therefore  of  opinion  that  the  yerdict  mnst  be  set  aside. 

Lord  Ardmillan  and  the  Lord  President,  who  expressed  his  opinion 
last,  being  the  jndge  who  presided  at  the  jury  trial,  concnrred  on  similar 
groonds. 

The  pnrsner  moved  that  the  yerdict  sbonld  only  be  set  aside  nnder  the 
condition  that  the  expenses  of  the  first  trial  were  paid  by  the  defenders. 
The  Court,  however,  set  aside  the  verdict  simpUciterj  reserving  all  ques- 
tions of  expenses  to  await  the  final  issue  of  the  cause. 

Pet,  Bathgate  (Trustbb  for  behoof  of  Walker's  Creditors),  for 
Approval  op  Scheme  of  Ranking  and  Division  of  Price  of 
Heritable  Estate. — June  2. 

Sequestration — Ranking, 

The  question  in  this  case  has  reference  to  the  claims  and  order  of  rank- 
ing upon  the  price  of  certain  heritable  subjects  which  belonged  to  the 
sequestrated  estate  of  Mr  Walker,  and  which  had  been  sold  by  the  trustee 
in  the  course  of  realizing  the  property  under  the  Bankrupt  Statute.  The 
subjects  were  sold  for  the  sum  of  L.2250.  This  sum  is  insufficient  to  pay 
the  claims  of  the  heritable  creditors.  These  are  A.,  who  is  a  creditor  for 
L.1600,  B.  for  L.650 — ^these  two  principal  sums  being  the  amount  of  a 
boDd  over  the  property;  and  C,  who  claims  to  be  ranked |xin;>as9u  with 
A.,  and  preferable  to  B.,  for  a  sum  of  L.lOO  odds.  This  latter  sum  is 
interest  on  the  above  bond  for  L.2250,  which  had  accrued  prior  to  A.  and 
B.  acquiring  right  thereto.  The  bond  out  of  which  the  various  claims 
arise  was  granted  by  the  bankrupt  and  the  claimant  C,  as  a  joint  and 
^veral  obligant,  in  favour  of  Messrs  J.  and  J.  Blaikie.  This  bond  was 
subsequently  assigned  by  the  Messrs  Blaikie  to  A.  to  the  extent  of  L.1600 
primo  loco,  and  to  B.  to  the  extent  of  L.650  secundo  loco,  with  the  future 
interest  to  become  due  thereon ;  and  A.  and  B.  agreed  to  take  the  security 
without  the  continuance  of  G.'s  personal  obligation  for  the  sums  assigned 
to  them  respectively,  being  the  whole  amount  of  the  principal  sum  con- 
tained in  the  bond,  and  all  future  interest  thereon.  At  the  same  period 
an  arrear  of  interest  on  the  bond,  amounting  to  upwards  of  L.100,  then 
doe  on  the  sum  secured  by  the  bond,  was  assigned  by  the  Messrs  Blaikie 
to  D.,  who  advanced  the  amount,  being  part  of  a  loan  by  D.  to  C.  In 
secnrity  of  that  advance,  D.  got,  inter  alia,  an  assignation  to  the  above- 
mentioned  past  due  interest  on  the  bond.  G.  afterwards  made  payment 
to  D.  of  the  sums  which  he  had  advanced  to  him,  and  took  an  assignation 
in  bis  own  favour  of  the  security  for  said  past  due  interest.  It  was 
Eobstantially  admitted  that  A.  was  entitled  preferably  to  the  L.1600  for 
which  he  was  heritable  creditor ;  but  C.  claimed  to  rank  preferably  to  B. 
for  payment  of  the  said  sum  of  interest,  and  pleaded  that  as  the  interest 
was  as  effectually  secured  as  the  principal  over  the  subjects  of  which  the 
price  is  here  the  fund  in  medio,  and  as  he  was  now  in  right  of  the  said 
snm  and  security  by  virtue  of  the  above  narrated  transfer  from  D.,  he 
was  entitled  to  payment  out  of  the  fund.  He  further  pleaded  that,  as  the 
said  security  subsisted  undischarged  at  the  date  of  the  delivery  of  the 
assignation  in  favour  of  A.  and  B.,  it  was  not  transferred  to  them  or  in 
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any  way  affected  by  the  afisignation  in  their  favoar  of  the  principal  ram 
and  subsequent  interest.  On  the  other  hand,  B.  claims  the  whole  free 
balance  of  the  price  of  the  subjects  contained  in  the  bond  after  paying  A. 
the  sum  due  to  him ;  and  pleads  that  as  C.  is  himself  personally  liable  (as 
in  a  question  with  B»)  for  the  sum  in  respect  of  which  he  claims  to  be 
ranked,  he  is  not  entitled  to  be  ranked  in  competition  with  him  or  to  his 
prejudice. 

The  Lord  Ordinary  sustained  B/s  pleas,  and  found  that  he  was  entitled 
to  be  ranked  preferably  to  €■  C.  reclaimed ;  but  to-day  the  Court  ad- 
hered, on  the  ground  that  C.  is  not  in  a  position  to  make  the  security 
available  to  him  for  the  arrear  of  interest  in  competition  with  either  of 
the  onerous  assignees  of  the  principal  snm.  At  the  date  of  the  assigoa- 
tioii  in  their  favour  they  were  entitled  to  treat  the  arrears  of  interest  as 
due  only  in  terms  of  the  bond — that  is,  by  C.  as  a  joint  and  several  obUgant. 
If  he  paid  the  arrears  of  interest,  the  debt  was  brought  to  an  end  as  io  a 
question  with  them,  and  he  was  not  entitled  to  take  an  assignation  to 
compete  with  their  security. 

Iteclaimlng  note  refused  with  expenses. 

Susp.  and  Int,^  The  Eabl  of  Moray  v.  Boddick. — June  3. 

Suspension — Designation  qf  Grass  GUhe, 

The  respondent  in  this  suspension  and  interdict,  who  is  the  Rev.  Oeorge 
Roddick,  minister  of  Aberdour,  applied  to  the  Presbytery  of  DunfennliDe, 
within  whose  bounds  his  parish  is  situated,  to  designate  a  grass  glebe  to 
him,  in  terms  of  the  statute  1663,  c»  21.  The  Presbytery,  on  consider- 
ing the  petition,  and  taking  the  other  formal  procedure,  designated  to 
him  six  acres  Scots  of  a  park  called  the  Bell  House  Park.  The  Earl  of 
Moray,  to  whom  the  Bell  House  Park  belongs,  has  presented  the  present 
application,  praying  that  the  award  of  the  Presbytery  may  be  suspended, 
and  Mr  Roddick  be  interdicted  from  taking  possession  of  the  groand 
designated.  The  grounds  of  suspension  are,  that  the  lands  in  question 
are  not  liable  to  designation  under  the  Act  1663,  c.  21,  because  they 
are  not  kirk  lands,  but  are  arable  lands,  and  because  the  designation  *  was 
highly  injurious  and  oppressive  to  the  complainer.'  The  respondent 
denies  these  propositions,  and,  in  regard  to  the  character  of  the  lands 
designated,  avers  that  they  originally  belonged  to  the  monastery  of  St 
Colme,  and  that  when  the  monastery  wq«  inhabited  by  the  monks  of  St 
Colme,  the  park  of  Saudylees  was  called,  and  has  since  been  called,  the 
Bell  House  Park,  there  being  upon  it  a  house  for  a  bellman  to  warn  the 
monks  when  a  boat  was  required  to  take  visitors  off  to  the  monastery  of 
St  Cohne. 

A  proof  having  been  led,  the  Lord  Ordinary  (Ormidale)  found  (1)  that 
the  lands  designed  were  church  lands,  and  therefore  repelled  the  sas- 
pender*s  plea  founded  on  that  assumption ;  (2)  that  the  suspender  had 
failed  to  prove  that  the  lands  were  arable  in  the  statutory  sense,  so  as  to 
render  it  incompetent  to  design  them  to  the  minister  for  grass ;  and  (3), 
before  disposing  of  the  other  pleas,  or  determining  whether  the  designa- 
tion in  qnestion  should  be  sustained,  appointed  parties  to  be  further  heard 
on  the  question  whether  there  were  otlier  lands  in  the  parish  which  onght, 
rather  than  those  in  question,  to  be  designed  to  the  respondent  for  grass. 
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The  Earl  of  Moray  reclaimed ;  and  to-day  the  Court  adhered  to  the 
first  finding  of  the  Lord  Ordinary's  interlocutor,  recalled  the  second  find- 
ing in  hoc  statuy  and  remitted  to  his  Lordship  to  hear  parties  on  the  re- 
Duuning  pleas. 

LocALrrr  of  Caputh. — Jum  3. 

Teinds — Liability — DecmcB  tnchtsce^ 
In  this  case  a  qnestion  is  raised  between  the  common  agent  in  the 
locality  of  Capath  and  the  trustees  of  the  late  John  Duke  of  Athole  as  to 
whether  certain  lands  belonging  to  the  latter  were  not  liable  for  payment 
of  teinds.  To-day,  the  Court,  recallmg  the  interlocutor  of  the  Lord 
Ordinary,  held  that  as  all  lands  are  presumably  liable  in  payment  of 
parsonage  teinds,  the  onus  is  on  the  owner  disputing  this  liability  to  in- 
(itnict  his  claim  to  ezemption,  and  that  in  the  present  case  the  trustees 
of  the  Duke  of  Athole  had  not  discharged  this  <mm^  inasmuch  as  they  had 
failed  to  prove  (1)  that  the  lands  in  question  before  the  Reformation  be- 
longed to  a  monastic  institution ;  (2)  that  under  the  titles  to  the  lands 
thej  had  been  possessed  cum  decmis  inchtsia ;  and  (3)  that  the  titles  con- 
tained the  additional  words,  et  nunquam  antea  separatis.  All  these  points 
mast  have  been  proved  to  make  out  that  the  lands  were  not  liable  for 
teind  duty,  and  in  the  present  case  none  of  them  had  becD  established. 

M*Vean  r.  M^EAN. — June  4. 

Joint  Tenancy — Proof* 

The  pursuer  and  defender,  who  are  father  and  son,  are  joint-tenants  of 
the  farm  of  Sallachan,  on  the  estate  of  Ardgour,  in  Argyllshire,  under  a 
minute  of  lease  dated  in  1853.  The  son  has  since  that  date  resided  at 
and  managed  the  farm  of  Sallachan,  and  the  father  has  lived  at  another 
farm  of  which  he  is  tenant.  The  latter  now  brings  the  present  action 
against  the  former,  to  have  it  declared  that  he  is  entitled  to  the  Joint  use 
and  occupation,  along  with  the  defender,  of  the  dwelling-house  and  other 
hoQses  at  Sallachan,  and  to  a  joint  management  of  and  interest  in  the 
farm.  The  defender  pleads,  that  although  under  the  minute  of  lease  his 
father  appears  to  be  joint-tenant  with  him,  it  was  not  intended  that  he 
should  have  any  interest  in  the  lease,  which  was  to  be  for  his  (the  son's) 
exclusive  benefit.  A  question  having  been  raised  as  to  the  kind  of  proof 
admissible  to  support  the  defender's  statements,  the  Lord  Ordinary  (Bar- 
caple)  held  that  the  defender  was  not  excluded  from  proving  his  averments 
otherwise  than  by  writing. 

The  pursuer  having  reclaimed,  the  Court  to-day  recalled  the  Lord 
Ordinary's  interlocutor, — ^holding  that,  as  ex  facie  of  the  lease,  the  father 
and  son  were  joint-tenants  of  the  farm,  the  son's  averment  that  the  father 
occupied  that  position  solely  for  his  (the  son's)  benefit,  was  an  averment 
of  trust,  which  could  only  be  proved  by  writ  or  oath. 

The  Towk-Clerk  op  Portobello  v.  The  Portobello  Town-Hall 
CoHPANT  (Limited).— »/tme  7. 

Suspension — Lease — Reduction, 

The  case  of  Alexander  Paterson,  town-clerk  of  Portobello,  as  repre- 
senting Commissioners  of  said  town,  complainers,  against  the  Portobello 
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Town-hall  Company  (Limited),  respondents,  came  np  for  consideration 
before  their  Lordships  in  the  First  Division  to-daj. 

The  case  came  up  on  a  reclaiming  note,  at  the  instance  of  the  com- 
plainers,  craving  their  Lordships  to  review  an  interlocutor  which  the 
Lord  Ordinary  on  the  Bills  (Cnrriehill)  had  pronounced  in  April  last  on  a 
note  of  suspension.   The  interlocutor  complained  against  was  as  follows  :— 

*  Edinburgh^  2%th  April  1864. — The  Lord  Ordinary  having  heard 
parties'  procurators,  and  thereafter  considered  the  note  of  suspension  and 
answers  thereto  and  productions,  refuses  the  note :  Finds  the  suspender 
liable  in  expenses,  and  remits  the  account  thereof,  when  lodged,  to  the 
auditor  to  tax  and  to  report ;  but  prohibits  the  clerk  from  issuing  any 
certificate  of  refusal  for  fourteen  days  from  this  date,  and  if  a  reclaiming 
note  is  lodged  within  that  period  tin  the  same  is  disposed  of. 

(Signed)  *  John  Marshall. 

*  Note. — As  the  suspenders  have  enjoyed  possession  of  the  subjects  of 
the  lease  for  the  whole  of  the  first  half-year,  and  for  nearly  the  whole  of 
the  second  half-year,  the  Lord  Ordinary  does  not  think  they  should  with- 
hold the  payment  of  the  rent  for  these  two  half-years  during  the  depend- 
ence of  the  litigation ;  and  as  the  merits  of  the  question  are  to  be  tried  in 
the  process  of  reduction  which  has  been  instituted,  there  is  no  occasion  \o 
pass  the  note  of  suspension  for  that  purpose. 

(Signed)  'J.  M.' 

Lord  Cnrriehill  made  a  few  remarks  in  support  of  his  interlocutor, 
stating  that  he  had  no  doubt  about  the  point  that  the  Commissioners  bad 
possession  of  the  subjects  for  nearly  twelve  months.  Though  it  had  been 
stated  that  the  money  had  been  lodged  in  bank,  he  considered  that  the 
landlords  ought  to  have  had  the  money. 

The  Lord  President  stated  that  the  question  was  not  so  mnch  that  of 
the  reduction  of  the  lease,  as  that  of  whether  the  question  of  the  note  of 
suspension  was  to  be  passed  or  not.  This  only  referred  to  the  two  half- 
years'  rents,  and  for  his  part  he  felt  no  hesitation  in  confirming  the  inter- 
locutor of  Lord  Cnrriehill. 

Lord  Deas  held  that,  if  the  note  of  suspension  were  passed,  there  wonld 
be  two  actions  going  on  at  the  same  time,  while  the  money  wonld  remain 
in  the  bank  instead  of  being  in  the  hands  of  the  landlords.  He  concurred 
in  the  remarks  of  the  Lord  President. 

Lord  Ardmillan  also  concurred. 

The  reclaiming  note  was  accordingly  refused. 

Stewart  and  Others  r.  The  Greenock  Harbour  Trustees.— /««« 7. 
RaUwcEy  Company — Right  to  Lay  Bails  on  Public  Streets, 
Some  time  ago  the  defenders  laid  down  a  line  of  rails  leading  from 
the  goods  dep5t  of  the  Greenock  section  of  the  Caledonian  Railway  at 
Greenock  to  the  harbour.  This  line  of  rails  extends  along  the  centre  of 
Yirginia  Street  for  the  whole  length  of  that  street,  and  crosses  Chapel 
Street  and  Rue  End  Street,  where  these  streets  intersect  Virginia  Street. 
Waggons  and  trucks  of  goods  are  constantly  being  taken  along  this  line, 
driven  sometimes  by  horse  power,  but  chiefly  by  locomotive  engines  and 
steam  power.  The  pursuers,  who  are  proprietors  of  certain  subjects  in 
Virginia  Street,  have  brought  the  present  action  to  have  it  declared  that 
the  defenders  have  no.  right  or  title  to  make  or  use  this  line  of  rails  along 
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the  public  streets  of  the  town,  and  that  they  sbonld  be  ordained  to  re- 
more  them.  The  Lord  Ordinary  (Eanloch)  found  that  the  defenders 
bad  00  right  to  lay  the  rails  in  question,  and  that  their  doing  so  was  an 
illegal  act.  Against  this  interlocutor  the  defenders  reclaimed,  and  at  the 
discQSsion  to-day  demanded  a  proof  of  their  averments  that  the  rails  in 
question  were  laid  with  the  sanction  of  the  magistrates  of  Oreenock  as 
the  managers  and  trustees  of  the  streets,  and  that  the  use  of  the  railway 
did  not  cause  any  inconvenience  or  danger. 
The  Court  unanimously  adhered  to  the  Lord  Ordinary's  interlocutor. 

Jenkins  and  Othebs  v,  Grigor  and  Others. — June  9. 
Right  of  Way — Bea  Judicata — Litiesconteetation, 

In  I860,  the  Provost,  Magistrates,  and  Council  of  Elgin,  as  represents 
iog  the  community  of  the  burgh  of  Elgin,  and  for  behoof  of  the  public 
and  two  private  individuals  residing  in  Elgin,  brought  an  action  against 
Mr  Grigor,  proprietor  of  the  Haugh,  and  Mr  Robertson,  proprietor  of 
the  North  College,  both  near  Elgin,  to  have  it  found  and  declared  that 
there  exists  a  pablic  right  of  way  for  foot  passengers  along  the  bank  of 
the  RiTer  Lossie,  through  the  defenders'  property.  The  case  having 
been  tried  before  a  jury,  a  verdict  was  returned  for  the  pursuers.  The 
Coart,  on  the  application  of  the  defenders,  set  aside  the  verdict  as  con- 
tra7  to  evidence,  and  granted  a  new  trial ;  the  judges  in  doing  so  re- 
marking that,  on  the  same  evidence,  it  was  impossible  for  the  pursuers 
ever  to  succeed,  and  that  if  a  similar  verdict  were  again  returned  by  a 
jorj  on  the  same  evidence,  it  also  would  have  to  be  set  aside.  The  pur- 
suers did  not  proceed  to  a  new  trial,  but  arranged  a  minute  with  the 
defeoders,  agreeing  to  pay  the  latter  a  certain  sum  for  expenses,  and  to 
decree  of  absolvitor  in  their  favour  being  pronounced,  which  was  accord- 
ingly done  by  the  Court  in  terms  of  this  minute.  In  1863  the  present 
action  was  raised  at  the  instance  of  certain  persons  residing  in  or  near 
Elgin  against  the  same  defenders,  and  with  the  same  conclusions  as  the 
former  action ;  in  short,  again  to  try  the  question  of  right  of  way  along 
the  same  road.  The  defenders  pleaded,  inter  oHoj  that  the  decree  of  ab- 
solntor  in  the  former  action  was  res  judicaiOy  and  therefore  a  bar  to  the 
present  case  being  proceeded  with.  The  Lord  Ordinary  (Jerviswoode) 
sustained  this  plea,  and  assoilzied  the  defenders,  whereupon  the  pursuers 
reclaimed  to  the  Inner  House.  The  case,  which  was  debated  some  time 
ago,  was  advised  to-day,  when  the  Court,  by  a  majority,  adhered  to  the 
Lord  Ordinary's  interlocutor,  and  assoilzied  the  defenders. 

Lord  Curriehill  dissented.  He  could  not  see  that  there  was  any  such 
connection  between  the  pursuers  of  the  first  action  and  the  public  as  to 
empower  them  to  surrender  any  rights  belonging  to  the  public.  He 
could  see  no  authority  or  principle  for  any  such  doctrine.  If  the  defence 
of  the  hardship  of  successive  litigations  was  to  be  sustained,  it  would  be 
on  the  principle  of  expediency,  and  not  res  judicata.  The  defenders  here 
misrepresented  what  had  taken  place  in  calling  it  res  judicata.  It  was 
i^ot  res  judicata^  but  a  transaction  in  its  proper  meaning.  Tliere  could 
only  have  been  res  judicata  if  the  case  had  gone  to  a  second  trial ;  but 
there  was  no  such'  trial,  for  by  agreement  the  pursuer  withdrew  the  case 
from  jadicial  determination.  The  decree  following  upon  the  minute  for 
the  parties  was  merely  an  interposition  of  authority  to  that  minute. 
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That  was  a  transaction — that  is  to  say,  arolnntary  settlement — not  bind- 
ing on  third  parties,  and  the  right  of  the  public  to  the  use  of  the  roads 
was  not  thereby  affected.  The  effect  of  the  interlocutor  appointing  a  new 
trial  only  made  it  incumbent  on  the  pursuers  to  adduce  additional  eri- 
dence  to  prove  their  issue.  The  Court  did  not  state  that  there  was  not 
evidence  to  prove  larger  possession,  or  to  rebut  the  alleged  intermptien. 
Nor  was  there  anything  in  the  written  agreement  between  the  parties  to 
warrant  that  conclusion.  Had  the  pursuers  merely  abandoned  the  action, 
a  judgment  by  default  would  hare  been  of  no  effect  against  the  public, 
as  it  would  still  have  been  res  inter  aim  acta.  He  was  of  opinion  the  plea 
of  res  judicata  should  be  repelled. 

Lord  Deas  was  of  the  same  opinion  as  the  Lord  President. 

Lord  Ardmillan  also  concurred  with  the  Lord  President. 

Pet.^  G.  D.  RoBBRTSON  (Strowan  Entail). — June  10. 
Entail — Petition  for  Disentail 
The  late  George  Duncan  Robertson  of  Strowan,  on  4th  February  1863, 
presented  this  petition  to  the  Court  for  approval  of,  and  warrant  to  record, 
an  instrument  of  disentail,  duly  executed  by  him  in  terms  of  the  Acts  11 
and  12  Vict.,  c.  36,  and  16  and  17  Vict.,  c.  94,  of  certain  portions  of  the 
entailed  estates  of  Strowan.  The  necessary  consents  were  procured  under 
an  obligation  to  pay  to  the  granters  thereof  certain  sums  of  consideration 
money ;  and  the  last  of  the  deeds  of  consent  was  lodged  in  process  of  3Qth 
March  1 864.  On  3d  April  1864,  Mr  Robertson,  the  petitioner,  died,  lear- 
ing  a  general  disposition  and  settlement,  and  two  relative  codicils,  dis- 
poning to  Mrs  Robertson  in  liferent,  and  to  Mr  Luxford,  junior,  in  fee,  bis 
whole  fee-simple  estate.  After  the  disentail  was  agreed  to,  and  oo  the 
faith  thereof,  Mr  Robertson  spent  a  large  sum  (L.10,000)  on  a  mansion- 
house  on  the  lands  which  he  proposed  to  disentail.  Mrs  Robertson  and 
Mr  Luxford,  senior,  as  administrator-in-law  for  his  son,  lodged  a  minnte 
narrating  these  circumstances,  and  craving  the  Lord  Ordinary  to  sistthem 
in  the  petition  in  the  room  of  Mr  Robertson,  and  thereafter  to  approve 
the  instrument  of  disentail,  and  authorize  the  same  to  be  recorded  in  the 
Register  of  Tailzies.  The  Lord  Ordinary  found  that  the  petition  conld 
not  competently  be  prosecuted  by  the  representatives  and  disponees  of  the 
petitioner,  and  refused  the  motion.  Mrs  Robertson  and  Mr  Luxford 
reclaimed.  The  Court  to-day  unanimously  adhered,  without  calling  on 
counsel  for  the  respondents,  the  heirs  of  entaiL 

Lord  Macdonald  v.  his  Next  of  Kin. — June  11. 
Curator — Domicile — Jurisdiction. 
The  late  Lord  Macdonald  nominated  in  his  will  his  wife,  Lady  Mac- 
donald, to  be  guardian,  tutor,  and  curator  to  such  of  his  children  as  should 
be  in  pupillarity  or  minority  at  the  date  of  his  death.  Lord  Macdonald 
died  in  1853,  leaving  his  eldest  son  in  minority;  and  owing  to  Ladj 
M^cdonald's  precarious  state  of  health,  she  declined  the  office  of  curator. 
In  these  circumstances  the  minor  brought  the  present  action  of  choosing 
curators  against  his  next  of  kin,  and  lodged  in  process  a  deed  nominating 
to  that  office  his  maternal  uncle,  the  Earl  of  Listowel.  As  that  nobleman 
is  at  present  residing  in  London,  and  has  an  English  domicile,  and  is  not 
subject  to  the  jurisdiction  of  the  Scotch  Courts,  some  doubt  was  enter- 
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tained  as  to  the  expediency  of  the  Court's  granting  a  judicial  approval  of 
the  nomination. 

The  Court  to-daj  stated,  that  though  there  was  no  precedent  for  ap- 
proriog  of  the  appointment  of  a  curator  not  subject  to  the  jurisdiction  of 
the  Ooort,  as  the  circumstances  of  the  present  case  appeared  to  them  to 
warrant  it,  they  would  approve  of  Lord  Listowel's  appointment,  he,  in 
bis  bond  of  caution,  being  taken  bound  during  the  continuance  of  his 
office  to  appear  before  the  Lords  of  Council  and  Session  to  answer  for  his 
coodnct  as  curator ;  he  submitting  himself  to  and  prorogating  the  jurisdic- 
tion of  the  Court  for  that  purpose,  and  fixing  a  domicile  in  Scotland  at 
vhich  he  might  be  cited ;  and  he  being  also  bound  to  obey  and  fulfil  all 
orders  of  the  Court  of  Session  in  reference  to  the  curatory. 

Petition  to  Disentail — Mb  Cabrick  Buchanan. — Jitne  11. 
EntaH — Exccaribion — Compensation  Money — Lands  Clauses  Act. 

This  is  a  petition  at  the  instance  of  Mr  Carrick  Buchanan  to  disentail 
the  Estates  of  Drumpeller  and  Bumhead,  under  the  third  section  of  the 
Rutherfurd  Act.  The  third  section  of  the  Rutherfurd  Act  applies  to  entails 
eiecnted  before  1848 ;  but  a  number  of  the  entails  under  which  the  lands 
of  Drumpeller  and  Bumhead  are  held  are  dated  after  1848.  These  lands 
were  acquired  (1)  under  contracts  of  excambion ;  (2)  with  compensation 
money  paid  for  portions  of  the  entailed  estate  taken  by  a  railway  com- 
pany nnder  authority  of  the  Lands  Clauses  Act,  the  application  of  the 
money  having  been  authorized  by  the  Court ;  and  (3)  under  arrangement 
with  those  heirs  of  entail  whose  consent  to  disentail  are  required  by  the 
Rutherfurd  Act.  The  Lord  Ordinary  (Barcaple)  reported  the  case,  in- 
^licating  an  opinion  that  the  lands  acquired  by  contracts  of  excambion, 
and  with  compensation  money,  might  be  held  as  coming  within  the  pro- 
viaons  of  the  third  section ;  but  that  those  acquired  by  private  arrange- 
ment could  not  be  so  regarded.     To-day  the  case  was  advised. 

The  Lord  President  said  that  he  agreed  with  the  view  stated  by  the 
Lord  Ordinary  as  to  the  lands  received  in  excambion  and  by  private 
aCTeement.  As  to  those  bought  with  compensation  money  there  was  more 
nicety,  as  the  language  of  the  Lands  Clauses  Act  was  not  very  explicit ; 
hot  on  the  whole  he  was  of  opinion  that  the  lands  so  acquired  were  to  be 
regarded  as  a  surrogation  provided  by  law  for  the  land  taken  from  the 
estate,  that  they  were  to  be  regarded  as  part  and  portion  of  the  entailed 
estate,  and  consequently  as  held  nnder  the  original  entail,  and  so  brought 
within  the  operation  of  the  third  section  of  the  Rutherfurd  Act. 

The  other  judges  concurred. 

The  Inspector  op  Poor  of  the  Parish  of  North  Leith  v.  The 
Commissioners  for  the  Harbour  and  Docks  of  Leith. — June  17. 

Poor  Law  Amendment  Act — Assessment — Liability  of  Harbours  and  Docks. 

The  question  raised  in  this  case  is,  Whether  the  harbour  and  docks  of 

Leith,  with  the  revenue  derivable  therefrom,  are  lands  and  heritages  in  the 

sense  of  the  Poor-law  Amendment  Act,  8  and  9  Vict.,  c.  83,  and  as  such 

liable  to  assessment  for  the  support  of  the  poor  ? 

The  defenders  contended  that  the  right  of  port  and  harbour,  and  of  levy- 

voL.  vni.  NO.  xci.— JULY  1864.  3  a 
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ing  daes  on  goods  and  shipping,  did  not  fall  within  the  description  of  lanib 
and  heritages  in  the  sense  of  being  assessable  nnder  the  Act ;  and  that  the 
subjects  held  by  them  being  held  solelj  and  ezclnsiyelj  for  the  benefit  of 
the  public,  and  further,  the  rates  and  revenues  leriable  by  the  defendenc 
being  by  law  limited,  and  appropriated  to  the  maintenance  and  repair  of 
the  harbour  and  the  liquidation  of  the  debt  incurred  in  the  constructioD  of 
the  works,  they  were  not  liable  to  assessment  for  poor-rates. 

The  Lord  Ordinary  (Jerviswoode)  decerned  in  terms  of  the  declaratory 
conclusions  of  the  summons,  finding  that  the  harbour  and  docks  of  Leith, 
with  the  re?enues  thereof,  were  liable  to  assessment  for  poor-rates,  bnt 
reserving  for  further  argument  all  questions  as  to  the  amount  and  manner 
of  the  assessment. 

The  defenders  having  reclaimed,  the  Court  to-day  (Lord  Curriehill  dis- 
senting) affirmed  the  Lord  Ordinary's  judgment.  Their  Lordships  were 
of  opinion  that  there  was  no  difference  in  principle  between  this  ca^e  afid 
that  of  Adamson  v.  The  Clyde  Navigation  Trustees,  27th  January  1860, 
which  must  form  the  rule  of  judgment  in  deciding  the  present  case. 


SECOND  DIVISION. 

Veitch  and  Mandatory  v.  Murray  and  Co. — Men/  25. 
Guarantee — Liability, 

This  was  an  action  at  the  instance  of  George  Yeitch,  ironmonger  Id 
London  and  Birmingham,  and  J.  P.  Falkner,  his  mandatory,  against  W. 
S.  Murray  &  Co.,  merchants,  Glasgow,  and  Murray  &  Co.,  manufactorers 
of  tobacco  pipes,  Glasgow,  concluding  for  payment  of  L.31,  9b.  6i,  beiDg 
the  amount  of  an  account  for  goods  sold  and  delivered  by  the  principal 
pursuer  to  the  defenders,  W.  S.  Murray  &  Co.,  on  14th  June  18G1,  aad 
payment  of  which  the  pursuer  alleged  was  guaranteed  by  the  defenders, 
Murray  &  Co. 

The  Lord  Ordinary  (Lord  Barcaple)  held  that  the  letter  of  18th  July 
1860  imported  a  continuing  guarantee  intended  to  subsist  until  it  shoold 
be  recalled,  and  found  the  defenders,  Murray  &  Co.,  liable  as  cautioneni 
for  the  sum  sued  for.  The  defenders  reclaimed.  To-day,  without  call- 
ing on  the  respondents,  the  Court  unanimously  affirmed  the  judgment  of 
the  Lord  Ordinary,  and  dismissed  the  reclaiming  note. 

Haldane  v.  Minto. — May  31. 
Suspension  and  Liberation — Bill  of  Exchange. 
Andrew  Haldane  presented  a  note  of  suspension  and  liberation  against 
Andrew  Minto,  jun.,  of  a  charge  upon  a  bill  drawn  by  Minto  upon,  ami 
accepted  by,  the  suspender.  The  suspender  stated  that  on  28th  April 
last  he  was  incarcerated  at  the  instance  of  the  respondent  in  virtue  of  an 
extract  registered  protest  on  a  bill  for  L.IOO.  He  alleged  that  on  12th 
January  he  had  paid  L.43,  lOs.  to  account  of  his  debt,  and  on  11th 
March  a  further  sum  of  L.IO,  12s. ;  that  on  10th  or  12th  of  March  he 
sold  and  delivered  to  Minto  two  cattle  at  the  price  of  L.IO  each,  which 
price  was  to  be  imputed  to  account  of  said  debt.  He  further  alleged  that 
on  25th  April,  Minto  obtained  a  decree  in  a  process  of  multiplepoinding 
at  the  instance  of  Thomas  Yellowlees  against  the  suspender  and  other?, 
ranking  and  preferring  the  respondent,  as  iu  right  of  tiie  suspender,  to 
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one-half  of  the  snm  of  L.29,  12b.  Id.,  and  that  some  days  before  the  war- 
rant of  imprisonment  was  applied  for,  he  gave  the  respondent  a  quantity  of 
tomips  to  account  of  the  said  debt.  The  suspender  went  on  to  state  that 
notwithstanding  the  above  several  payments,  he  was  incarcerated  and 
booked  in  the  prison  books  of  Jedburgh  for  L.56,  10s.,  thus  giving  credit 
only  for  the  first  payment  of  L.43,  lOs. ;  that  on  29th  April  the  further 
som  of  L.IO,  12s.  was  deducted;  and  that  then  his  agent  tendered  pay- 
ment of  the  balance  due  after  giving  credit  for  the  price  of  the  cattle,  and 
the  sam  in  the  decree  of  preference  in  the  multiplepoinding,  which  tender 
of  payment  was  refused.  He  denied  liability  for  more  than  L.ll,  2s., 
which  sum  he  offered  to  consign.  The  respondent  admitted  the  partial 
payment  of  L.43,  10s.  and  L.IO,  128.,  but  denied  that  he  was  bound  to 
ifflpate  the  yalue  of  the  cattle  and  turnips  to  account  for  the  debt  in  the 
bill,  the  suspender  being  due  him  other  debts,  to  account  of  which  these 
SQID8  were  imputed.  He  further  stated  that  he  had  not  yet  received  any 
payment  under  the  decree,  and  that  no  fund  might  remain  out  of  which 
he  could  obtain  payment,  and  he  averred  that  the  first  two  payments  to 
account  had  been  duly  credited  in  the  diligence.  The  Lord  Ordinary 
(Lord  Einloch)  refused  the  note  of  suspension,  stating,  in  his  note  to  his 
interlocutor,  that  had  the  complainer  offered  caution  in  common  form,  he 
might  have  been  entitled  to  inquiry  into  the  matters  averred  by  him,  but 
that  here  he  had  not  shown  such  a  case  as  to  warrant  interference  with 
the  creditor's  diligence  without  full  security. 

The  suspender  reclaimed,  but  to-day  the  Court  adhered,  holding  that 
if  there  was  any  mistake  in  the  entry  in  the  prison  books  it  was  not  a  mis- 
take for  which  the  incarcerating  creditor  was  liable ;  that  the  delivery  of 
the  cattle  and  tuniips  could  not  be  held  to  be  payments  at  all,  but  if  they 
had  been  in  the  position  of  indefinite  payments,  the  creditor  was,  in  the 
eircmnstances,  entitled  to  impute  them  to  his  least  secured  debt. 

Adv.y  The  Shaws  Water  Company  v,  Campbell, — June  2. 
FeU'  Contract — Judicial  Reference — Jurisdiction, 
This  was  an  advocation  from  the  Sheriff  of  Renfrewshire.  The  re- 
spondent, Mr  Campbell,  who  is  a  merchant  in  Greenock,  feued  from  the 
Shaws  Water  Company  a  site  for  a  mill  on  their  eastern  line  of  leads, 
t<>i^ether  with  a  right  to  a  fall  of  water,  nineteen  and  a-half  feet  high,  for 
drirmg  his  mill.  The  feu-contract  refers  to  and  incorporates  itself  with 
wrtain  regulations  framed  by  the  Water  Company.  By  article  14  of 
these  regulations  it  is  provided  that '  in  all  cases  of  dispute  or  difference 
i>f  opmion,  whether  occurring  between  the  Company  and  the  proprietors 
or  occupiers  of  mills,  or  any  of  them,  or  between  the  different  proprietors 
or  occupiers  of  mills  themselves,  respecting  the  true  and  proper  meaning 
of  these  regulations,  or  any  part  of  them,  the  same  shall  be  referred  to 
the  decision  of  arbiters  mutually  chosen  by  the  respective  parties ;  and 
the  arbiters  shall  previously  choose  an  oversman  to  decide  in  case  of  dif- 
ference of  opinion,  whose  award  shall  be  final.'  *  And  no  owner  or  occu- 
pier of  a  mill  shall  be  entitled  to  convene  the  Company,  or  the  proprietors 
or  occupiers  of  any  other  mill,  in  an  action  of  damages  before  a  court  of 
hiw,  unless  he  shall  have  previously  named  an  arbiter  on  his  part,  and 
shall  have  notified  this  in  writing  to  the  Company  or  other  opposite  party, 
and  required  them  to  name  one  on  their  part,  and  shall  have  offered  to 
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sabscribe  a  submission  empowering  the  arbiters  to  determine  the  Com- 
pany's  or  other  opposite  party's  liability  for  damages,  and  to  fix  the 
amount  thereof;  and  in  erery  ease  of  arbitration,  in  the  event  of  the  delay 
or  refusal  of  either  party  to  name  an  arbiter  after  a  requisition  of  six  days 
by  the  opposite  party  in  writing,  whether  in  a  question  between  the  Com- 
pany and  the  owners  or  occupiers  of  mills,  or  between  the  owners  and 
occupiers  of  mills  themselves,  the  arbiter  for  the  party  so  delaying  or 
refusing  shall  be  named  by  the  Sheriff-Depute  of  the  county  for  the  time. 
on  the  summary  application  of  the  other  party,  to  act  along  with  the 
arbiter  named  by  that  party,  and  such  arbiter  shall  have  the  same  powers 
as  if  regularly  named  by  both  the  parties,  so  that,  in  no  case  regarding 
these  regulations,  it  may  be  competent  for  any  of  the  parties  above  men- 
tioned to  sue  the  other  party  in  a  court  of  law.'  Mr  Campbell  harine 
several  grounds  of  complaint  against  the  Company,  after  an  ansQcces&fal 
correspondence  named  an  arbiter  on  his  own  part,  and  called  on  the  Com- 
pany to  name  an  arbiter  on  their  part.  The  Company  having  failed  or 
delayed  to  name  such  an  arbiter,  Mr  Campbell  presented  a  petition  to  the 
Sheriff,  asking  him  to  name  one,  in  terms  of  the  14th  regulation.  The 
grounds  of  complaint  are  thus  set  out : — The  petitioner,  as  proprietor  of 
the  said  mill,  and  possessing  the  fall  connected  therewith,  has  claims  of 
damages  against  the  respondents  in  respect — 1.  That  the  fall  for  which 
the  petitioner  pays  rent  to  the  respondents  is  not  of  the  height  stipulated 
for  in  the  contract  between  the  petitioner  and  respondents ;  2.  That  the 
respondents  authorized  or  permitted  the  occupant  of  the  fall  immediately 
below  that  of  the  petitioner  to  place  an  obstruction  on  the  lead,  which 
dammed  back  the  water  upon  the  petitioner's  wheel,  and  occasioned  damage 
to  the  petitioner  to  the  amount  of  several  hundred  pounds ;  3.  That  the 
petitioner,  since  the  month  of  November  1858,  has  not  had,  as  by  the 
contract  between  him  and  the  respondents  he  was  entitled  to  have,  the 
exclusive  use  and  occupation  of  the  ground  and  fall  included  in  the  con- 
tract between  him  and  the  respondents.  The  Sheriff-Substitute,  before 
whom  the  petition  was  laid  in  the  first  instance,  named  Mr  John  Thom- 
son, C.E.,  Greenock.  The  Shaws  Company  reclaimed  to  the  Sheriff, 
maintaining  infer  alia  that  under  the  14th  regulation  such  application 
could  only  be  presented  to  the  Sheriff,  and  not  to  the  Sheriff-Substitute. 
The  Sheriff  (Fraser)  refused  the  reclaiming  note,  and  adhered  to  the 
Sheriff-Substitute's  nomination.  The  Shaws  Water  Company  then  pre- 
sented a  note  of  advocation,  when  they,  for  the  first  time,  pleaded  that 
the  clause  of  reference  in  the  regulations  was  not  binding,  and  that  the 
petition  to  the  Sheriff  was  incompetent.  To-day,  after  hearing  coansel 
on  the  note  of  advocation. 

The  Lord  Justice-Clerk  said  the  claims  of  Mr  Campbell  were  properlj 
claims  of  damage,  which  in  the  ordinary  case  would  fall  to  be  adjudicated 
on  by  the  courts  of  law ;  but  here  it  was  said  the  jurisdiction  of  these 
courts  was  ousted  by  a  reference  contained  or  incorporated  in  Mr  Camp- 
bell's feu-contract  subjecting  all  disputes  in  regard  to  his  rights  under  the 
contract,  at  all  events  the  disputes  set  out  in  the  petition,  to  the  decision 
of  arbiters  to  be  named  by  the  Sheriff  of  the  county.  Upon  the  sound- 
ness of  that  contention  he  (the  Lord  Justice-Clerk)  held  a  very  clear 
opinion.  It  was  settled  law  that  the  jurisdiction  of  the  ordinary  tribmiais 
of  the  county  could  never  be  ousted  in  regard  to  a  2ts  or  proper  legal  cod- 
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troversy  by  a  reference  to  arbiters  unnamed.  On  that  short  view,  there- 
fore, the  application  to  the  Sheriff  was  incompetent.  He  was  further  of 
opinion,  that  even  had  the  reference  been  a  legal  one,  it  did  not  embrace 
the  dispute  in  question.  At  the  same  time,  while  the  petitioner  had  quite 
mistaken  his  remedy,  the  advocators  had,  in  the  inferior  Court,  taken  up 
an  equally  erroneous  defence.  It  was  only  when  they  came  here  that  the 
plea  of  incompetency  was  stated.  He  (the  Lord  Justice-Clerk)  was, 
therefore,  for  finding  no  expenses  due  to  either  party. 

Lords  Cowan,  Benholm,  and  Neaves  concurred. 

The  Court,  therefore,  advocated  the  cause,  recalled  the  Sheriff's  inter- 
locutors, and  dismissed  the  petition  as  incompetent,  finding  no  expenses 
doe  to  either  party  in  either  Court. 

Nemmo  v.  Murray's  Trustees. — June  3. 
Trust — Construction — Heirs  and  Successors. 

By  trust  disposition  and  settlement,  dated  3d  April  1855,  the  late 
James  Murray  conveyed  all  his  property,  heritable  and  moveable,  to  trus- 
tees, for  certain  specified  purposes.  After  providing  for  the  payment  of 
debts  and  legacies,  the  testator  directed  his  trustees  to  make  payment  to  his 
wife,  in  case  she  should  survive  him,  during  her  life,  of  the  whole  interest 
and  produce  of  the  free  residue  of  the  trust  estate,  and  '  for  payment, 
after  the  death  of  my  said  wife,  of  the  principal  sums  of  capital  which 
shall  compose  the  said  residue  of  my  said  means  and  estate,  to  such  per- 
bi)D  or  persons  as  I  may  hereafter  direct  the  same  to  be  paid  by  any 
writing  under  my  hand,  whether  the  same  shall  be  formal  or  not ;  and, 
failing  such  direction,  then  to  my  own  nearest  heirs  and  successors.^  The 
tt^tator  died  domiciled  in  Scotland,  on  7th  July  1855,  without  leaving  any 
direction  as  to  the  disposal  of  the  fee  of  the  residue  of  his  trust  estate  be- 
jond  that  contained  in  the  trust  deed.  He  was  survived  by  his  widow,  who 
i^  8till  alive,  by  his  brother  William  Murray,  and  by  Janet  Garvie,  grand* 
dsQfrhter  of  the  testator's  deceased  sister,  Mrs  Susan  Murray  or  Garvie. 

William  Murray  died  on  29th  June  1857,  leaving  a  will  and  deed  of 
indenture,  whereby  he  assigned  and  made  over  all  right  and  interest  com- 
petent to  him  in  the  fee  of  the  residue  in  favour  of  the  pursuer,  William 
Nimmo,  who  now  raised  this  action  of  declarator  and  accounting  against 
James  Murray's  trustees,  and  others  supposed  to  be  interested  in  the 
tmst  estate.  The  pursuer  pleaded  that,  upon  a  sound  construction  of  the 
trust  deed,  the  right  to  the  fee  of  the  whole  residue  of  the  trust  estate 
was  thereby  (in  the  event,  which  happened,  of  the  truster  leaving  no  other 
testamentary  writing)  destined  to,  and  became  vested,  at  the  period  of 
the  tni6ter*8  death,  in  his  brother  William  Murray,  as  his  heir  and  sole 
next  of  kin  then  surviving ;  and  that  in  virtue  of  William  Murray's  will, 
his  whole  right  and  interest  in  the  trust  estate  was  transferred  to,  and 
was  now  vested  in,  the  pursuer.  Two  questions  were  discussed  before 
the  Lord  Ordinary — Ist,  whether  this  fee  of  the  residue  vested  in  the 
nearest  heirs  and  successors  of  the  testator  at  his  death,  or  did  not  vest 
io  any  one  till  after  the  death  of  the  present  liferentriz ;  2d,  assuming 
that  the  fee  of  the  residue  vested  a  morte  testatorisj  who  are  to  be  held  as 
the  nearest  heirs  and  successors  of  the  testator  at  that  period  T  The 
Lord  Ordinary  (Lord  Mackenzie)  held — (1)  that  the  fee  of  the  residue 
Tested  at  the  period  of  the  testator's  dealli ;  (2)  that  the  testator  having 
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sorviTed  the  passing  of  the  Moveable  Saccession  Act,  1855,  18  Vict.,  c. 
23,  the  nearest  heirs  and  successors  in  mobilibus  at  the  testator's  death 
were  William  Murray,  the  brother,  and  Janet  Garvie,  the  granddaughter 
of  the  testator's  deceased  sister,  so  that  the  fee  of  the  residne  vested  io 
these  two  persons  in  equal  shares. 

The  parties  having  reclaimed,  the  case  was  advised  to-daj,  whea  the 
Coart  unanimonsly  adhered  to  the  Lord  Ordinary's  interlocutor.  In  re- 
gard to  the  first  point,  their  Lordships  thought  it  was  almost  too  dear  to 
admit  of  doubt  that  the  succession  vested  a  morte  testatoris;  and  in  regard 
to  the  second,  they  were  of  opinion  that  the  words  '  heirs  and  successors  * 
must  be  construed  as  flexible  terms,  intended  to  designate  the  persons 
who  by  law  would  be  entitled  to  succeed  in  a  case  of  intestacy,  and  that 
although  the  settlement  in  question  was  executed  before  the  passing  of 
the  Intestacy  Succession  (Scotland)  Act,  yet  as  the  testator  had  Burvi?ed 
that  date,  he  must  be  presumed  to  have  been  aware  of  the  change  in  the 
law,  and  to  have  meant  by  '  heirs  and  successors '  the  persons  entitled  to 
that  character  according  to  law  as  at  the  date  of  his  death. 

Batn  and  Pcrdie  t'.  Brown. — June  3. 
Promissory  Note — Fraud — Novation. 
This  was  an  advocation  from  the  Sheriff  Court  of  Roxburghshire. 
Bain,  a  cattle-dealer,  had  frequently  obtained  pecuniary  acconmiodation 
through  Brown,  the  accountant  of  the  Royal  Bank  at  Galashiels.  In 
March  1860,  Bain  wrote  to  Brown  as  follows: — 'Dear  Sir, — ^It  is  likely 
that  I  will  overdraw  my  account  at  present,  as  I  am  going  to  give  the 
factor  an  order  for  L.67,  3s.  I  want  it  to  hang  over  till  the  middle  of 
April,  when  I  commence  dealing. — I  am,  etc' — ^In  reply,  Brown  sent  him 
a  shilling  bill-stamp,  directing  him  to  get  Purdie,  the  other  defender,  io 
sign  it,  and  that  he  would  '  write  it  out  at  one  day's  date.'  Bain  returned 
the  stamp  with  the  instruction,  ^Make  it  at  four  months.'  The  note,  as 
produced  by  Brown,  runs  thus: — '  Wesfhouses,  17th  March  1860. — L.IOO. 
— One  day  after  date,  I  promise  to  pay  to  the  order  of  Mr  John  Purdie, 
within  the  Royal  Bank  of  Scotland's  office,  Galashiels,  one  hundred 
pounds  sterling,  for  value.  (Signed)  James  Bain.'  Indorsed — *Psy 
to  Mr  John  Brown  or  order.  (Signed)  John  Purdie,'  On  receiring 
this  note,  the  pursuer  averred  that  he  advanced  L.IOO  to  Bain,  and  de- 
ducting the  interest  of  four  months,  lodged  L.98,  4s.  8d.  to  his  credit  on 
the  17th  March.  On  21st  July,  Bain  wrote  to  pursuer — *I  think  the 
L.IOO  falls  due  at  this  time.  As  I  still  need  the  money,  I  leave  to  yon 
to  put  it  all  right.'  The  pursuer  then  applied  for  and  obtained  a  renewal 
of  the  promissory  note  in  the  following  terms : — *  Pavilion  Cottage,  20th 
July  1860. — L.IOO. — One  day  after  date,  I  promise  to  pay  to  the  order 
of  Mr  James  Bain,  within  the  Royal  Bank  of  Scotland's  office,  Galashiels, 
L,  100  sterling  for  value.'  (Signed)  *  John  Purdie.'  Indorsed*  Pay 
Mr  John  Brown  or  order.'  (Signed)  'James  Bain.'  The  pursuer 
unsuccessfully  demanded  payment  of  Bain  in  January  1861  and  the 
succeeding  months,  and  in  July  of  the  same  year  he  applied  to  Pardie. 
Both  defenders  denying  liability,  in  August  1861  Brown  raised  an  action 
against  them  in  the  Sheriff  Court,  concluding  for  payment  of  *  a  sum  of 
L.100  contained  in  a  promissory  note,  etc.,  dated  17th  March  1860,  .  • 
•    .    .    .    which  promissory  note  was  renewed  to  the  pursuer  by  the  de- 
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feoders  on  the  indorsation  of  the  said  James  Bain  on  the  20th  day  of  July 
1860.'  Bain,  among  other  defences,  averred  that  the  L.98,  46.  8d.  had 
been  paid  into  the  bank  by  himself.  The  Sheriff-Snbstitute  (Rassell) 
allowed  a  proof  upon  this  point,  and  finally  decerned  against  the  defenders, 
and  the  Sheriff-Depute  (Rutherford)  adhered.  The  defenders  having 
advocated.  Bain  pleaded — 1.  That  the  pursuer  having,  as  the  servant  of 
the  Royal  Bank,  fraudulently  obtained  possession  of  the  blank  note  stamps, 
had  no  title  to  sue.  2.  That  the  first  note  only  was  libelled,  and  was 
discharged  by  novation.  3.  That,  even  if  not  discharged,  it  was  altered 
from  the  terms  authorized  by  Bain.  4.  No  value.  Besides  these  defences, 
Purdie  pleaded — (1)  That  he  had  received  no  notice  of  dishonour,  to 
which  he  was  entitled  as  indorsee  of  the  first  note,  which  alone  was 
libelled ;  and  even  if  the  second  note  of  which  he  was  the  maker  were  held 
to  be  libelled,  it  appeared  from  'Ghitty  on  Bills '  and  the  English  decisions 
that  the  maker  of  an  accommodation-note  was  entitled  to  notice,  if  it  was 
bown  to  the  holder  that  he  was  only  a  surety ;  (2)  That  Purdie  having 
become  indorsee  of  the  second  note  more  than  one  day  after  date,  by  the 
Mercantile  Law  Amendment  Act,  19  <&  20  Yict.,  c.  60,  sec.  16,  Purdie 
could  plead  against  him  the  exception  of  want  of  value  which  he  could 
hare  placed  against  Bain. 
The  Court  unanimously  adhered  to  the  Sheriffs'  judgment. 

Shabp  v.  Thomson  and  Braid. — June  8. 
Interdict — Use  ofBoad, 

Mrs  Sharp,  West  Bath,  Culross,  presented  a  petition  in  the  Sheriff 
Court  of  Fifeshire  against  David  Thomson,  Kinghom,  and  Thomas  Braid, 
Aachtertool,  setting  forth  that  she  was  proprietrix  of  certain  subjects  on 
the  east  or  north-east  side  of  the  main  street  of  the  village  of  Auchtertool, 
(^OQsisting  of  dwelling-houses  and  garden;  that  the  respondent,  Mr 
Thomson,  was  proprietor  of  certain  houses  and  garden  ground  on  the 
east  or  south-east  of  the  petitioner's  subjects ;  that  access  was  obtained 
to  said  subjects  from  the  main  street  by  a  road  or  passage  of  from  7  ft. 
2  in.  to  7  ft.  5  in.  in  breadth ;  that  the  respondent,  Mr  Thomson,  although 
he  had  no  right  of  cart-road  by  this  passage  to  his  subjects,  had  lately 
by  himself,  and  by  and  through  Thomas  Braid,  one  of  his  tenants,  per* 
sisted  in  taking  carts  along  the  said  space ;  and  praying  that  the  respond- 
ents and  all  others  should  be  interdicted  from  using  the  said  space  or 
passage  as  a  cart-road. 

The  Sheriff-Substitute  allowed  a  proof  of  the  use  and  possession  of  the 
road  in  question  during  the  seven  years  preceding  1861.  'Thereafter,  on 
the  27th  January  1863,  he  pronounced  an  interlocutor,  finding  that,  thongh 
it  was  not  denied  that  the  respondents  had  a  right  of  ish  and  entry  by 
?aid  road  as  a  footpath,  they  had  failed  to  prove  that  they  had  used  it 
as  a  cart-road,  as  they  now  claimed  a  right  to  do,  for  the  seven  years. 
He  therefore  repelled  the  respondents'  plea,  sustained  the  petitioner's 
right  to  sue  the  action,  and  found  her  entitled  to  the  benefit  of  a  posses- 
sory judgment  to  the  extent  of  preventing  the  respondents,  and  others  for 
them,  from  using  said  road  as  a  cart-road,  and  granted  the  interdict  as 
craved. 

The  Sheriff,  on  appeal,  adhered. 
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The  respondents  in  the  inferior  Court  advocated ;  bat  to-day  the  Coort 
adhered  to  the  jadgment  of  the  Sherififs. 

M.P,y  Cockburn's  Trustees  r.  Cockburn  and  Others. — June  10. 
Succession — Residue — Construction, 

This  was  an  action  raised  by  the  trustees  of  the  late  Baron  Cockbarn, 
to  determine  who  had  right,  under  the  trust  disposition  dated  in  1814, 
to  the  residue  of  the  trust  estate  which  now  fell  to  be  distributed*  The 
Lord  Ordinary,  on  7th  July  1863,  pronounced  an  interlocutor  finding, 
'  on  a  sound  construction  of  the  trust  deed  of  Baron  Cockburn — 1st, 
That  it  was  his  intention  that  the  division  of  the  residue  of  his  estate, 
thereby  dealt  with,  should  take  place  at  the  ceasing  and  expiry  of  the 
liferents  thereof  as  thereby  provided,  and  that  such  division  should  be 
made  among  parties  holding  the  character  of  heirs  and  executors  of  the 
truster,  combined  with  the  character  of  being  then  resident  in  Scotland, 
to  the  exclusion  of  parties  as  near  or  nearer  in  blood  to  the  truster,  if  not 
resident  in  Scotland  at  the  period  of  such  ceasing  and  expiry  of  the  said 
liferents  as  aforesaid;  2d,  That  the  said  Baron  Cockburn  did  not  die 
intestate  as  respects  the  residue  of  his  said  estate.' 

Against  this  interlocutor  Sir  D.  Dundas  reclaimed. 

The  case  was  advised  to-day,  when  the  Court  adhered  to  the  inter- 
locutor of  the  Lord  Ordinary,  holding  that  Baron  Cockburn  did  not  die 
intestate,  but  that  the  residue  of  his  estate  fell  to  be  distributed  in  terms 
of  his  will,  on  the  principle  stated  by  the  Lord  Ordinary. 

Adv,j  Ranken  v.  Galloway. — June  11. 
Agents*  Charges — Table  of  Fees. 
Certain  property  in  Glasgow  is  held  feu  of  Mr  Campbell  of  Blyths- 
wood  under  a  form  of  feu-right  which  prohibits  sub-infeudation,  hot 
allows  division  of  the  feu  at  proportional  rates  of  feu-duty,  the  feu-doty 
being  augmented,  in  the  event  of  division,  according  to  a  certain  scale. 
Confirmation  by  the  superior  of  all  alienations  is  further  required  within 
a  certain  specified  time.  The  respondent,  Mr  Galloway,  having  pur- 
chased from  the  Western  Bank  of  Scotland  a  portion  of  this  propertj, 
possessed  by  them,  it  was  necessary  for  the  completion  of  his  title  to  bare 
the  disposition  in  his  favour  confirmed  by  the  superior.  This  deed,  being 
the  writ  of  confirmation,  fell  to  be  prepared  by  the  agent  of  the  superior, 
and  paid  for  by  the  vassal.  The  disposition  was  accordingly  forwarded 
by  Mr  Galloway's  agent  to  Mr  Jonathan  Ranken,  with  instructions  to 
prepare  and  engross  thereon  a  list  of  confirmation  by  Mr  Campbell. 
Application  was  then  made  to  JMr  Ranken  for  delivery  of  the  deed  and 
writ  of  confirmation,  and  a  tender  was  made  to  him  of  L.6,  9s.  6d.  as  bis 
proper  business  charges,  according  to  the  table  of  fees  in  use  by  the 
Faculty  of  Procurators  in  Glasgow,  of  which  Faculty  Mr  Ranken  is  a 
member.  Mr  Ranken  refused  to  deliver  the  deed  and  writ  of  confirma- 
tion except  upon  payment  of  L.9,  12s.  Mr  Galloway  then  presented  a 
petition  in  the  Sheriff  Court  of  Lanarkshire,  praying  for  delivery  of  the 
completed  deed,  and  pleading  that  the  sum  tendered  by  him  was  the  fall 
amount  of  fees  exigible  by  Mr  Ranken,  who,  as  member  of  the  Faculty 
of  Procurators,  was  bound  by  the  table  of  fees  sanctioned  by  the  Faculty. 
Mr  Ranken  pleaded  that  the  alleged  table  of  fees  founded  on  by  the 
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petitioner  was  vUra  vires  of  the  Facnltf ,  and  in  excess  of  the  powers  con- 
ferred npon  them  by  their  charter,  and  denied  that  he  was  boand  by  «a1d 
uihie.  He  farther  pleaded  that  the  alleged  table  of  fees  did  not  embrace 
a  deed  of  the  description  of  the  writ  in  question,  and  that  he  was  willing 
to  submit  his  charges,  which  he  maintained  to  be  fair  and  reasonable,  to 
be  taxed  bj  the  Anditor  of  the  Conrt  of  Sessioh. 

The  Sheriff-Snbstitilte  (H.  G.  Bell),  on  20th  January  1863,  found  that 
the  defender,  Mr  Ranken,  was  bound  by  the  said  table  of  fees,  and  was 
not  eotitied  to  insist  on  any  higher  rate  of  charge  than  was  there  sanc- 
tioned, and  ordained  him  to  deliver  tip  the  deed  as  prayed  for,  the  Clerk 
of  Coart  being  at  the  same  time  authorized  to  pay  over  to  him  the  sum 
of  L6,  9s.  6d.,  which  the  petitioner  had  consigned. 

The  Sheriff,  on  appeal,  adhered. 

Mr  Ranken  advocated.  On  12th  February  1864,  the  Court  recalled 
the  interlocutors  complained  of ;  found  that  the  advocator  was  entitled 
to  retain  the  disposition  belonging  to  the  respondent,  with  the  writ  of 
confirmation  engrossed  thereon,  until  he  should  receive  payment  of  a 
reasonable  remuneration  for  the  preparation  and  engrossing  of  the  said 
writ ;  that  the  table  of  fees  relied  on  by  the  respondent  was  not  binding 
on  the  advocator ;  that  there  was  no  gronnd  for  holding  that  there  was 
aof  implied  contract  between  the  parties  that  the  advocator  should  ac- 
cept payment  of  his  remuneration  according  to  said  table  of  fees,  and  re* 
mitted  to  Mr  T.  Or.  Murray,  W.S.,  to  report  what,  in  the  circumstances, 
aod  according  to  general  practice,  would  be  a  fair  and  reasonable  amount 
of  remuneration  to  the  advocator  for  his  professional  services.  Mr 
Murray  reported  that  the  sum  of  L.9,  8s.  8d.  would  be  a  fair  remunera- 
tion to  the  advocator,  on  the  principle  of  an  ad  valorem  charge  on  the 
rental  of  the  property  purchased  by  the  respondent. 

To-day  the  case  was  advised,  when  the  Court  approved  <Jf  the  report, 
and  found  that  the  charge  suggested  in  the  report  was  a  fair  and  reason- 
able charge. 

PeLy  Stewart  r.  Chalmebs. — June  14« 

Sequestratum-^Electum  of  Trustee-- Nobile  Offidtm. 

On  19th  February  1864,  the  estates  of  John  Chalmers,  tenant  of  the 
farm  of  Upper  Auldtown,  in  the  parish  of  Boharm,  were  sequestrated  by 
the  Sheriff  of  Banffshire,  and  a  meeting  of  the  creditors  of  the  bankrupt 
was  appointed  by  the  Sheriff  to  be  held  on  4th  March  1864,  to  elect  a 
trustee.  It  appeared  from  the  state  of  affairs  made  up  by  the  bankrupt 
that  the  only  property  or  effects  belonging  to  him  consisted  of  the  lease 
of  the  farm,  and  the  stocking  and  effects  thereon,  and  that  the  bankrupt 
▼as  in  arrear  with  his  rent.  Under  these  circumstances,  the  creditors  at- 
tending the  meeting  resolved  that  as  the  whole  assets  of  the  bankrupt  were 
preferably  available  to  the  landlord  under  his  right  of  hypothec,  they  had 
no  interest  to  proceed  with  the  sequestration,  and  therefore  resolved  to 
abandon  it,  and  not  to  elect  a  trustee.  Mr  Stewart  of  Auchlunkart,  the 
bankrupt's  landlord,  did  not  lodge  any  claim  in  the  sequestration,  and  did 
not  attend  the  meeting  for  the  election  of  a  trustee ;  but  on  the  9th  of 
April  following  that  meeting  presented  a  petition  to  the  Sheriff,  praying 
him  to  appoint  a  new  meeting  to  be  held.    The  Sheriff  refused  to  grant 

VOL.  vm.  NO.  XCT.— JULY  1864.  -    V     •  8  ^  -- 


378  DIGEST  OF  DECISIONS  IN  THE  COUBT  OF  SESSION. 

the  prayer  of  this  petition,  on  the  ground  that  he  had  no  power  under  Ibe 
statute  to  do  so.  Thereafter  Mr  Stewart,  the  landlord,  presented  the 
present  petition,  addressed  to  the  Court  of  Session  and  the  Lord  Ordinary 
on  the  Bills.  The  Lord  Ordinary  on  the  Bills  appointed  the  petition  to  be 
intimated  to  the  bankrupt,  and  to  be  boxed  to  the  Inner  House.  Answers 
having  been  lodged,  counsel  were  heard,  when  the  respondent  having  con- 
tended that  the  nobiU  officivm  of  the  Court  could  not  be  exercised  on  an 
application  originating  in  the  Bill  Chamber,  the  Court  appointed  the  peti- 
tion to  be  intimated  anew.  This  having  been  done,  the  case  came  again 
before  the  Court  to-day,  when,  after  hearing  counsel,  the  Court  appointed 
another  meetiog  to  be  held  for  the  election  of  a  trustee. 

The  petitioner  asked  for  expenses,  but  the  Court  refused  to  grant  any. 

Inspector  op  Dundee  r.  Inspector  of  South  Leith. — June  14. 
Pauper — Liability  for  Relief. 

The  Inspector  of  Poor  of  the  parish  of  Dundee  brought  an  action  in 
the  Sheriff  Court  of  Edinburgh  against  the  Inspector  of  Poor  of  the  parish 
of  South  Leith,  concluding  for  the  sum  of  L.54,  being  the  board  and  ali- 
ment advanced  by  the  pursuer,  as  inspector  foresaid,  for  behoof  of  Felix 
Scott,  a  pauper,  whose  birth  settlement  is  in  the  last  named  parish.  Tlie 
pursner  averred  that  in  December  1851  application  was  made  to  the 
Parochial  Board  of  Dundee  for  relief  on  behalf  of  the  boy  Scott ;  that 
relief  was  given  up  till  October  1857  ;  and  that  on  3d  January  1863  the 
pauper  again  became  chargeable,  and  was  presently  in  the  Dundee  poor- 
house.  That  about  the  first  period  of  the  chargeability,  on  26th  Decem- 
ber 1851,  the  pursuer,  in  terms  of  the  71st  sec.  of  the  Poor-law  Amend- 
meut  Act  (1845),  sent  to  the  defender  written  notice  of  the  chargeability, 
and  also  full  particulars  of  the  case,  including  the  locality  where  the  boy 
was  born,  and  stating  that  relief  would  be  claimed  from  the  parish  of 
South  Leith  for  future  advances  on  behalf  of  the  boy.  He  further  averred 
that  when  the  pauper  became  chargeable  the  second  time,  this  was  inti- 
mated by  letter  of  11th  February  1862  to  the  defender,  who  never 
answered  the  statutory  communication  made  by  the  pursuer,  and  never 
objected  to  liability  in  the  relief  claimed  until  June  1862.  He  pleaded 
that  the  pauper  having  had  a  settlement  in  the  defender's  parish  all  along, 
the  defender,  having  received  the  statutory  notices  in  December  1851  and 
February  1862,  was  liable,  under  the  Act  8  &  9  Yict.,  c.  83,  to  repay 
to  the  pursuer  the  sums  advanced ;  and  that  the  defender,  having  failed 
to  answer  or  acknowledge  the  statutory  notice  of  chargeability,  must  be 
held  to  have  acquiesced  in  the  claim  of  relief  raised  by  the  notice.  The 
defender  admitted  receipt  of  notice  and  claim  in  1851* 

The  Sheriff-Substitute  (Jameson)  gave  judgment  for  pursuer,  which 
judgment  was,  on  appeal,  reversed  by  the  Sheriff,  who  found  that  the  claim 
of  the  pursuer  was  barred  alike  by  failure  in  sufficient  notice  and  by  mom. 
The  pursuer  advocated ;  but  to-day  the  Court  adhered  to  the  judgment  of 
the  Sheriff,  holding  that,  when  the  first  notice  was  given,  the  child  bad  no 
claim  against  the  parish  of  South  Leith,  and  no  claim  against  any  parish 
except  through  his  father.  If  the  notice  had  been  answered,  that  would 
not  have  made  it  a  good  notice.  The  Inspector  of  South  Leith  was  not 
legally  entitled  to  admit  the  claim,  and  it  could  not  beheld  that  the  notice 
became  ^Qd  by  not  being  answered. 
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Barb  t\  Eddtbubgh  and  Glasgow  Railway  Company. — June  17. 
Remuneration  for  Services — Proof— Prescription. 

John  Barr,  contractor  and  Bhipowner,  Ardrossan,  raised  this  action 
against  the  Glasgow,  Dambarton,  and  Helensburgh  Railway  Company 
(now  amalgamated  with  the  Edinburgh  and  Glasgow  Railway  Company) 
to  hare  it  foond  that  they  were  bound  to  make  payment  to  him  of  L.80 
sterling,  being  the  amount  of  an  account  incurred  to  the  pursner  on  the 
employment  of  the  promoters  of  the  said  railway,  for  time  occupied  and 
expenses  incurred  in  preparing  himself  for,  and  going  to,  London  to  gi?e 
eridence  in  May  and  July  1855,  before  the  House  of  Commons  and  the 
House  of  Lor(^,  in  support  of  the  bill  for  said  railway.  In  his  conde- 
scendence he  averred  that  he  was  employed  by  the  promoters  of  the  bill 
as  a  witness ;  that  before  going  to  London  he  carefully  examined  the 
proposed  line,  made  estimates  of  the  probable  expense,  and  made  himself 
m&ster  of  the  whole  interests  which  the  railway  would  probably  affect,  so 
a?  to  be  able  to  give  evidence  on  all  questions  as  to  .the  formation  of  the 
line.  The  time  occupied  in  the  preparation  amounted,  he  said,  to  upwards 
of  ^ix  days,  for  which  he  made  no  separate  charge.  In  April  1855  he 
went  to  London  in  consequence  of  a  letter  from  the  secretary  of  the  pro- 
moters, recommending  him  to  leave  for  London  not  later  than  '  Wednes- 
day evening,  as  you  will  probably  be  required  to  give  evidence  the  first 
day.'  At  this  employment  he  was  occupied  for  six  days,  for  which  he 
claimed  remuneration,  and  his  travelling  expenses,  amounting  together  to 
L.40.  He  made  a  similar  claim  of  L.40  for  six  days'  employment  in  the 
month  of  July,  The  defenders  denied  the  employment,  and  averred  that 
the  services  of  the  pursner  had  been  given  gratuitously.  They  stated  that 
their  solicitors  in  London  had,  in  July  1855,  paid  to  the  pursuer  the  sum 
of  L20,  the  amount  of  expenses  disbursed  by  him  on  the  occasion  of  his 
attendance  on  the  Parliamentary  committees.  They  pleaded  prescription 
against  the  claims  of  the  pursuer ;  and,  further,  that  the  writs  founded  on 
not  being  sufficient  to  prove  the  constitution  of  the  debt  sued  for,  pre- 
scription was  not  thereby  elided.  The  Lord  Ordinary  (Lord  Jerviswoode) 
lonnd  that,  in  respect  of  the  nature  of  the  employment  alleged  by  the 
pursuer,  and  in  respect  of  the  terms  of  the  several  letters  produced  by 
the  pursuer,  prescription  did  not  apply. 

The  railway  company  reclaimed,  and  the  Court  adhered. 
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Campbell  v.  Campbell. — May  30. 
The  Breadalbane  Peerage. 
This  appeal  was  from  the  First  Division  of  the  Court  of  Session,  and 
the  question  was,  whether  that  Court  was  right  in  refusing  to  appoint  a 
factor  to  receive  the  rents  and  administer  the  estates  of  the  earldom  of 
Breadalbane,  until  it  be  ascertained  by  proceedings  now  pending  who  is 
the  true  heir  to  the  estates  and  earldom.  The  case  was  argued  in  the 
early  part  of  this  month,  and  judgment  postponed.  On  Friday  judgment 
was  given.  The  Lord  Chancellor  and  Lord  Chelmsford  held  that  the 
Court  of  Session  was  right,  on  the  ground  that  the  respondent  had  a 
better  prima  facie  case  than  the  appellant,  and  affirmed  the  decision  of 
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the  Court  of  Session.    Lord  Wenslejdale  was  of  a  different  opimon,  Irat 
the  appeal  was  by  a  majority  dismissed. 

Young  v.  Fernle. — May  30. 
The  Invention  of  Farafin— Patent 
This  snit  has  oceapied  the  Yice-Chaneellor  Stuart's  Gonrt  for  thirty- 
three  days,  and  related  to  the  sole  right  of  the  plaintiff,  who  resides  io 
Scotland,  to  the  mannfactnre  of  paraffin  and  parafi&n  oil,  as  he  claimed  to 
be  the  inrentor  of  the  process.  The  defendant  denied  the  right  of  the 
plaintiff  to  be  the  inventor,  or  to  be  entitled  to  a  patent,  on  the  ground 
that  there  was  nothing  new  in  the  inrenUou.  The  Viee-ObanceUor  gare 
judgment  on  Friday.  He  said  that  he  was  satisfied  with  the  erideDce 
given  by  the  plaintiff's  witnesses,  which,  in  his  Honour's  opimon,  out- 
weighed that  of  the  defendant's.  The  plaintiff  had,  by  a  course  of  labori- 
ous experiments,  entitled  himself  to  the  advantages  to  be  gained  as  the 
inventor  of  a  useful  manufacture.  There  most,  therefore,  be  jadgment 
for  the  plaintiff,  with  costs. 


Cnglialj  Casts. 


Insurance  against  Fire. — A  ship  was  insured  for  three  months  against  fire, 
and  was  described  in  the  policy  ^  as  lyin^  in  the  Victoria  Docks,  with  liberty 
to  go  into  a  dry  dock  ;^  and  It  was  held,  the  ship  was  covered  while  she  was  iu 
the  river  passing  from  the  Victoria  Docks  to  a  diy  dock,  and  vice  versa^  but  mn 
while  she  was  in  the  river  for  any  other  purpose. — {Pearson  r.  The  Commercial 
Union  Assurance  Co.^  83  L.  J.,  C.  P.  86. 

Marine  Insurance. — A  policy  was  effected  on  guano  on  board  the  ship  ^  Do« 
Hermanoe,^  '  at  and  from  port  or  ports  in  the  River  Plate  to  the  United  King- 
dom, beginning  the  adventure  ^rom  the  loading  thereof  at  as  above.^  The  gaaoo 
had  been  loaded  on  board  the  same  ship  in  Patagonia,  for  a  voyage  to  England : 
but  the  ship  having  met  with  sea-damage,  on  her  arrival  at  Monte  Video  (in 
the  River  Plate),  part  of  the  gaano  was  removed,  and  when  she  had  been 
repaired  was  reloaded.  The  ship  and  cargo  were  sold  at  Monte  Video,  and  tlie 
insurance  was  effected  on  behalf  of  those  interested  in  the  new  voyage  from 
that  place  to  the  United  Kingdom ;  and  it  was  held,  that  under  the  alwve  cir- 
cumstances the  nnderwriters  were  liable  to  a  loss  between  Monte  Video  and  the 
United  Kingdom,  notwithstanding  the  terms  of  the  policy. — (Carr  v.  Montefon, 
83  L.  J.,  Q.  B.  67.) 

Marine  Insurance. — A  ship  and  her  cargo  of  guano  were  insured  by  the 
defendant,  for  a  voyage  from  M.  to  England,  in  a  policy  which  contain^  the 
following :  ^  free  from  all  average  or  claim  arising  from  ietdson  or  leakage, 

unless  consequent  u^n  stranding,  sinking,  or  fire.    The  value  of  L. to  be 

mutually  admitted  in  adjusting  or  deciding  all  claim  for  loss  or  particular 
average.'  In  the  course  of  the  voyage  the  ship  and  cargo  were,  damaged  by 
rough  weather,  and  it  became  necessary  to  put  into  a  port,  where  the  ship  antl 
such  part  of  the  guano  as  was  not  rendered  useless  by  sea-damage  were  soM. 
It  was  held,  in  an  action  upon  the  policy,  that  the  assured  was  not  precludt-J 
from  recovering  in  the  action  by  reason  of  the  words  above  set  out. — (jCarr  t. 
The  Royal  Exchange  Insurance  Co.^  33  L.  J.,  Q.  B.  63.) 
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Sale  of  Goods.-- The  rule,  ^that  where  aDythiDgi  remains  to  be  done  to 
goods  for  the  poipose  of  ascertainiiig  the  price,  as  by  weighing,  measuring,  or 
testing  the  goods,  where  the  price  is  to  depend  on  the  quantity  or  quality  of  the 
goods,  the  performance  of  these  thi^s  snaU  be  a  condition  precedent  to  the 
transfer  of  the  property,  although  the  individual  goods  be  ascertained,  and  they 
are  in  the  state  in  which  they  ought  to  be  accept^,^  is  not  to  be  imderstood  to 
include  cases  where  all  that  remains  to  be  done  is  to  be  done  by  the  buyer  with 
fun  anthority  from  the  sell^V,  but  only  cases  where  something  remains  to  be 
done  by  the  seller,  the  Intention  of  the  parties  is  to  be  looked  at  in  every  case, 
and  the  above  rule  does  not  apply  where  they  have  sufficiently  shown  whether 
they  intended  the  property  to  pass  or  not.  '  uhannell,  B. :  In  Hansen  v.  Meyer 
(6  East,  614),  the  weighing  was  to  precede  the  dehvery,  and  was  a  condition 
precedent  to  the  purchaser's  ri^ht  to  take  possession,  and  to  a  complete  present 
right  of  property.  In  Hinde  v.  Whitehouse  (7  East,  558),  which  was  a  case  of 
a  iale  by  auction,  it  was  held,  that  though  the  duties  to  the  Crown  remained  to 
be  paid  by  the  sdler  before  possession  could  be  had  kj  the  buyer,  the  property 
passed  from  the  time  of  sale,  the  words  of  the  condition  showing  that  inten- 
tion. In  Rtigg  v.  Minett  (11  East,  210),  a  duty  remained  to  be  performed  by 
the  sellers ;  and  Lord  EUenborough  stated  the  test  to  be,  whether  everything 
had  been  done  by  the  sellers  which  lay  upon  them  to  perform,  in  order  to  put 
the  goods  in  a  deliverable  state  \  and  Bay  ley,  J.,  in  effect,  adopted  the  same 
test.  Zagury  v.  FurntU  (2  Campb.  240)  is  an  authority  to  the  same  effect. 
There  it  was  the  duty  of  the  seller  to  count  the  skins  in  each  bale,  and  the 
price  was  a  certain  sum  per  dozen  skins.  In  Simmons  v.  Swift  (5  B.  and  G. 
857),  the  authority  most  in  point  for  the  defendant,  it  was  a  part  of  the  con- 
tract there  for  the  sale  of  a  stack  of  bark  at  L.9  per  ton,  that  the  bark  should  be 
weighed ;  and  the  concurrence  of  the  seller  in  the  act  of  weighing  was  neces- 
sary. Bayley,  J.,  after  stating  the  general  principle,  says;  *  If  anything 
remains  to  be  done  on  the  part  of  the  seller,  until  that  is  done  the  property  is 
not  changed.'  From  a  consideration  of  these  cases,  it  appears  that  the  prin- 
ciple involved  in  the  rule  above  quoted  is,  that  something  remains  to  be  done 
by  the  seller.  It  is  therefore  very  doubtful,  whether  the  present  case  comes 
within  the  principle  of  the  rule.  But  however  that  may  be,  it  is  clear  that 
this  rule  does  not  apply,  if  the  parties  have  made  it  sufficiently  clear  whether 
or  not  they  intend  Uiat  the  prop^y  shall  pass  or  not,  and  that  their  intention 
must  he  kioked  at  in  every  case.  This  is  clearly  laid  down  in  the  case  of  Logan 
▼.  Mesurier  (6  Moo.  P.  C.  116),  in  Hinde  v.  Whitehouse^  cited  supra,  and  in 
Blackburn  on  the  *  Contract  of  Sale,'  p.  161.-— (Fwr/ew  v.  Bates,  33  L.  J., 
Ex.43.) 

False  PfiETENCES.— K.  represented  to  B.  that  he  had  a  large  quantity  of  good 
tobacco  to  sell,  and  induced  B.  to  agree  to  buy  some.  P.  was  with  K.  at  the 
time,  and  it  was  arranged  that  P.  was  to  deliver  the  tobacco  to  B.,  and  that 
B.  was  to  pay  P.  for  K.  P.,  a  few  days  afterwards,  fraudulently  delivered  to 
B.  two  bafes  purporting  to  be  tobacco,  as  in  pursuance  of  the  contract,  and 
received  payment  from  B.  The  bales  contained  little  else  but  rubbish ;  and  K. 
uid  P.  being  parties  to  the  fraud,  it  was  held  that  K.  was  liable,  on  these  facts, 
to  be  convicted  on  an  indictment  charging  him  with  obtaining  money  from  B., 
by  falsely  pretending  that  he  was  possessed  of  a  quantity  of  good  tobacca — 
{R.  V.  Kerrigan,  33  L.  J.,  M.  C.  71.) 

Larcemt.— Prosecutor  asked  the  prisoner  to  bring  him  half  a  ton  of  coals 
from  the  railway  coal  station,  and  gave  him  8s.  6d.  to  pay  for  them.  The 
prisoner  bought  half  a  ton  of  coals  at  the  station  in  his  own  name,  paying  8s., 
^  having  credit  for  the  remaining  6d.  He  put  the  coals  into  Ids  own  cart, 
and  on  his  way  iibstracted  a  hundredweight  of  the  coals,  and  afterwards  de- 
livered  the  residue  to  the  prosecutor  as  the  coals  which  he  had  required.  The 
priaoncr  was  not  in  the  prosecutor^s  employment.  It  was  held,  the  prisoner  was 
guilty  of  hrceny  as  a  bailee,  some  of  the  judges  thinking  that  the  coal  being 
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purchased  with  money  given  by  the  prosecntor  for  that  express  pnrpose,  the 
property  in  the  coal  vested  in  ike  prosecutor  on  the  purchase ;  otnen  holding 
that  to  make  the  prisoner  a  bailee  there  must  be  evidence  of  a  specific  appfo- 
priation  of  the  coal  to  the  prosecutor ;  and  all  the  Court  agreed  that  therawas 
evidence  on  the  facts  of  such  an  appropriation.'^i^.  v.  Bunkail,  33  il^., 
M.  C.  75.) 

Bill  of  Sale. — A.,  by  deed,  assigned  to  B.  all  the  machinei^  in  and  about 
a  certain  mill,  upon  trust  for  securing  a  sum  of  money ;  and  it  was  thereby 
provided,  that  ali  the  machinery  which,  during  the  continuance  of  the  security, 
should  be  fixed  or  placed  in  the  mill,  in  addition  to  or  substitution  for  the  former 
machinery,  should  be  subject  to  the  trusts  of  the  assignment,  and  A.  undertook 
to  do  all  that  was  necessary  to  vest  the  substituted  and  added  machinery  in  B. 
The  assignment  was  duly  registered  as  a  bill  of  sale,  and,  after  the  date  of  it, 
A.  placed  other  machinery  in  the  mill,  in  addition  to  that  which  was  there 
at  the  date  of  the  assignment,  and  gave  notice  to  B.  of  each  substitution  and 
addition.  A.  continued  in  possession  according  to  the  terms  of  the  assignmeDt. 
Vice-Chancellor  Stuart  held,  that  the  machinery  being  in  A/s  possession,  as 
agent  of  B.,  B.  was  entitled,  as  against  a  judgment  creditor  of  A.  who  had 
sued  out  execution  against  A.  to  the  additional  machinery ;  but  this  decision 
was  reversed  by  Lord  Chancellor  Campbell,  on  the  ground  of  A.'s  possession 
not  being  sufficient  to  support  B.*s  claim,  and  on  the  ground  that  to  give  B.  the 
complete  title  to  the  substituted  and  added  machinery,  it  was  necessary  that 
there  should  be  a  novus  actus  interveniens.  The  House  of  Lords,  on  appeal,  re- 
versed the  Lord  Chancellor's  judgment,  and  restored  that  of  Vice-Chancellor 
Stuart.— (ITo/royJ  v.  Marshall,  33  L.  J.,  Ch.  193.) 

CHARrrr. — ^Testator,  by  his  will,  gave  his  estate  in  L.  to  two  colleges  for 
the  only  use,  education  in  piety  and  learning  of  four  of  the  descendants 
of  his  brothers  and  sisters,  and  three  of  the  descendants  of  the  brother  and 
sister  of  his  first  wife,  and  three  of  the  descendants  of  the  brothers  and  sisten* 
of  his  second  wife,  and  in  default  of  such,  to  their  next  of  kindred,  for 
the  first  by  the  father's  side,  for  the  second  by  the  mother's  side ;  *  and  the 
lease  of  the  said  L.  to  be  at  one- third  part  under  true  value  to  my  said  wires' 
kindred,  ever,  viz.,  brothers  and  sisters,  there  and  at  Harrow.'  The  coU^^ 
entered  into  possession  of  the  estate,  and  leases  were  granted  in  accordance 
with  the  direction  for  upwards  of  200  years.  Upon  an  information  filed  at  the 
relation  of  one  of  the  colleges,  it  was  held  that  the  estate  was  devised  to  the 
colleges  absolutely  for  charitable  purposes ;  and  that  the  direction  to  lease  to 
the  kindred  was  void,  as  amounting  to  a  perpetuity.  Also,  that  a  single  de- 
fendant to  whom  leases  had  been  granted  in  accordance  with  the  direction, 
sufficiently  represented  all  parties  interested  under  the  direction  to  lease ;  and 
that  the  decision  being  in  favour  of  the  ooUeges,  a  decree  might  be  made, 
although  one  only  of  the  two  colleges  was  before  the  Court. — The  Attorney- 
General  y.  GreenhiU,  33  L.  J.,  Ch.  208.) 

Easement. — The  doctrine  that  where  an  owner  of  two  properties  conveys  one 
of  them  to  a  purchaser,  a  reservation  or  re-grant  will  be  implied  in  favour  of 
the  owner  of  all  those  continuous  and  apparent  quasi-easements  which  are 
necessary  for  the  due  enjoyment  of  the  property  retained,  approved  by  the 
Master  of  the  Rolls;  but,  on  appeal,  denied  by 'the  Lord  Chanoeulor  to  be  Iaw. 
If  the  owner  of  two  adjoining  tenements  conveys  one  of  them  to  a  purchaser 
absolutely,  the  tenement  so  sold  is  discharged  from  any  quasi-servitudes  to 
which  it  was  subjected  by  the  vendor  during  his  ownership  of  both  properties, 
and  the  purchaser  is  not  bound  to  take  notice  of  the  manner  in  which  the 
tenement  purchased  has  been  used  for  the  convenience  of  the  adjoining  auii 
unsold  tenement-^fio  held  by  the  Lord  Chancellor. — {Pyer  v.  Carter  questioned. 
—Suffield  V.  Broum,  33  L.  J.,  Ch.  249.) 

TRAPE-MARK.^Tbe  grounds  on  which  a  Court  of  equity  interferes  to  pro- 
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tect  the  enjoymeiit  of  a  trade-mark  examined.  Though  there  is  no  exclusive 
ovneiship  of  the  symbolB  which  constitute  a  trade-mark  apart  from  the  use  or 
appiicatioii  of  them,  jet  the  exclusive  right  to  use  such  mark  in  connection  with 
a  vendible  commodity  is  rightly  called  property,  and  the  jurisdiction  of  the 
Cour^to  restrain  the  infringement  of  a  trade- mark  is  founded  upon  the  inva- 
sion  of  such  property,  and  not  upon  the  fraud  committed  on  the  public ;  and  see 
Hall  v.  BarrowSy  p.  204.  Per  Curiam — ^The  Court  will  not  interfere  for  the  pro- 
tection of  a  trade-mark,  unless  the  mark  used  by  the  defendant  is  applied  by 
him  to  the  same  kind  of  goods  as  the  goods  of  the  plaintiff,  and  is  such  that 
it  may  be  and  is  mistaken  in  the  market  for  the  trade-mark  of  the  plaintiff.  If 
a  tiade-mark  contain  a  material  misrepresentation  as  to  the  character  of  the 
goods  to  which  it  is  applied,  the  Court  will  not  interfere  to  protect  the  use  of 
it,  even  though  the  misrepresentation  should  be  so  obvious  tnat  no  purchaser 
would  be  deceived. — (The  Leather  CloHi  Co.  {Lim.)  v.  The  American  Leather 
Cloth  Co,  (Lim.\  33  L.  J.,  Ch.  199.) 

Bankbuptct. — ^A  bankrupt  accepted  accommodation  bills  without  considera- 
tion, to  an  amount  far  beyond  his  means  or  expectations,  for  a  firm  in  large 
business,  to  whom  he  was  under  considerable  obligations,  and  whom  he  believed 
to  be  perfectly  solvent ;  and  it  was  held,  affirming  the  decision  of  the  Com- 
missioner,  that  his  conduct  amounted  to  a  contracting  of  debts  without  reason- 
able or  probable  ground  of  expectation  of  being  able  to  pay  the  same  within  the 
I'^dth  section  of  the  Bankruptcy  Act,  1861,  and  his  order  of  discharge  was 
absolutely  refused.— (JEx  parU  Barker,  re  Barker,  33  L.  J.,  B.  13.) 

Casrieks  bt  Railway. — ^Conditions  annexed  by  a  railway  company  to  their 
'  catUe-ticketB,'  that  '  the  company  are  to  be  free  from  all  risk  and  responsi- 
bility with  respect  to  any  loss  or  damage  arising  in  the  loading  or  unloading,  or 
iDJuiy  in  the  transit  from  any  cause  whatever,  it  being  agreed  that  the  animaJs 
are  to  be  carried  at  the  owner's  risk,*  and  that  ^  the  owner  of  the  cattle  is  to 
see  to  the  efficiency  of  the  waggon  before  his  stock  is  "phced  therein,  complaint 
to  be  made  in  writing  to  the  company's  officer  before  the  waggon  leaves  the 
station,'  are  (on  the  authority  of  AP Mantis  v.  T/te  Lancashire  and  Yorkshire 
Railway  Company)  neither  just  nor  reasonable. — {Gregory  v.  West  Midland 
RaiL  Co.,  33  L  J.,  Ex.  156.) 

Conthact. — ^To  a  coimt  for  not  accepting  goods  described  in  the  contract  as 
'to  airive  ex  *^ Peerless^'  from  Bombay,'  a  plea  that  defendant  meant  another 
ship  of  the  same  name,  which  sailed  from  Bombay  two  months  earlier,  and  that 
plaintiff  was  not  ready  to  deliver  any  goods  which  arrived  by  that  ship,  was 
beld  on  demurrer  to  be  a  good  answer.--^/2q^«  v.  WicheUtaus,  33  L.  J.,  Ex. 
160.) 

EgrrrABLE  Plea.— To  a  declaration  on  a  contract  for  the  sale  of  150  cases 
of  oil  by  plaintiffs  to  defendants  at  a  certain  price  per  eallon,  to  be  cleared  and 
paid  for  in  fourteen  days,  alleging  as  a  breach,  that,  although  defendants  had 
cleared  a  portion  of  the  cases,  they  had  not  cleared  the  residue,  nor  paid  for  the 
cases,  according  to  the  contract, — ^the  defendants  pleaded,  by  way  of  equitable 
(lefence,  that  Sie  contract  did  not  relate  to  any  specific  cases  of  oil,  but  was  a 
contract  that  the  cases  of  oil  should  agree  with  a  certain  sample  then  shown  to 
defendants,  and  that  the  brokers,  who  negotiated  the  contract,  and  afterwards 
wrote  out  the  bought  and  sold  Qotes,  by  mistake  omitted  to  state  that  the  cases 
of  oil  were  to  agree  with  the  sample,  and  that  through  inadvertence  the  mistake 
vaft  not  discorded  till  long  after  the  fourteen  days,  and  after  defendants  had 
cleared  the  portion  of  the  cases  so  alleged  to  have  been  cleared  by  them ;  that 
the  only  cases  which  plaintiffs  were  reaay  and  willing  to  sell  did  not  agree  with 
Uie  sample,  and  were  of  less  value,  and  that  as  soon  as  the  defendants  ^covered 
this  they  gave  notice  to  the  plaintiffs  of  their  refusal  to  be  bound  by  the  con- 
tract. It  was  held,  on  demurrer,  a  good  plea,  as  the  contract  had  been  put  an 
end  to  by  the  default  of  plaintiffs,  and  it  would  be  useless  for  a  court  of  equity 
to  reform  it.— {Borrouman  v.  Rus$el,  33  L.  J.,  C.  P.  111.) 
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Foreign  Enlictukkt  Act.— The  mere  building  of  shim,  as  distingnished  (roa 
equipping,  iB  not  prohibited  by  59  Geo,  III.,  c.  69, 8.  7.  The  equipment  forbidden 
by  that  section  is  an  equipment  of  a  warlike  character,  by  means  of  which  the 
ship  on  leaving  her  Majesty's  dominions  shall  be  in  a  condition  to  cruise  or  com- 
mit hostilities ;  so  held  by  Pollock,  C.  B.,  and  Bramwell,  B.  But  held  by  Qtan- 
nell,  B.,  that  the  statute  forbids  an  equipment  for  war,  but  that  an  equipment 
andpids  usds,  capable  of  being  used  for  war,  is  within  the  meaning  cl  the  7th 
section,  provided  the  intent  be  clear  that  it  is  to  be  used  for  war ;  and  by  Pigott 
B.,  that  the  prohibited  intent  is  the  main  ingredient  of  the  offence  stru^  at  br 
the  statute,  and  that  any  act  of  equipping,  done  in  furtherance  of  that  intent 
constitutes  the  whole  offence. — {Attorney*  Gmeral  v.  Sillem  (the  ^  Alezandn' 
case),  33  L.  J.,  Ex.  92.) 

Freight. — S.  and  F.,  who  were  owners  of  a  ship,  mortgaged  her  to  the 
plaintiff  as  security  for  a  smn  of  money  lent  to  them,  and  they  also  a^ssigned  to 
nim  all  the  freight,  etc.,  to  be  earned  by  the  ship,  and  authorized  him  to  recorer 
all  sums  of  money  which  were  or  might  become  due  for  freight  and  earnings  of 
the  said  ship.  In  October  1857,  S.  and  F.  arranged  with  I.  and  Co.  for  a  par* 
chase  of  timber  in  Cuba,  to  be  supplied  by  T.  and  Co.,  and  to  be  sent  bom« 
in  the  ship,  and  for  which  they  gave  a  letter  of  credit  on  M.  and  Co.,  of  tbe 
*  Havanna,'  undertaking  to  accept  their  drafts  for  the  cost  of  the  cargo,  upon  pre- 
sentation, against  the  shipping  documents  to  be  sent  to  I.  and  Co.  Owing  to 
delavs  during  the  voyage  out,  the  timber  had  been  disposed  of  before  the  ship 
reached  her  port  in  Cuba.  The  captain,  however,  purchased  through  T.  and  Co. 
a  cargo  of  wood  on  account  of  his  owners ;  and,  on  receiving  it  on  board,  he 
gave  to  T.  and  Co.  a  bill  of  lading,  by  which  he  bound  himself  ^  to  deliver  in 
the  like  good  order  in  the  said  port,  or  in  such  other  my  manifest  may  appoint, 

to  order who on  faithful  delivery  thereof  being  shown,  shall  pay  me 

for  freight  and  eonveyancc.'  The  bill  of  lading  contained  no  specified  sums  as 
freight,  but  opposite  the  descriptions  of  each  of  the  different  parts  of  the  cargo 
was  a  bhrnk  space  which  had  been  filled  up  by  a  line.  T.  and  Co.  sent  to  M. 
and  Co.  an  invoice  of  the  goods  shipped  *  by  order  of  M.  and  Co.  of  the  "  Ha- 
vanna," and  for  account  of  risk  of  whom  it  may  concern.*  M.  and  Co.  paid  tbe 
amount  of  the  invoices  in  their  account  current  with  T.  and  Co.,  and  drew  oa 
I.  and  Co.  for  the  amount,  and  sent  the  bill  of  lading  to  them.  I.  and  Co. 
refused  to  honour  the  bills,  and  in  consequence  M.  and  Co.  arranged  with  tbe 
defendant  to  accept  and  take  them  up  for  the  honour  of  the  drawer.  He  did  eo, 
receiving  at  the  same  time  the  bill  of  lading.  S.  and  F.  became  bankrupt 
S.  and  F.  took  possession  of  the  ship  and  cargo  when  they  arrived  at  Gravesend, 
and  the  cargo  was  afterwards  claimed  by  the  defendant  as  the  holder  of  the  bill 
of  lading.  The  cargo  was  sold  by  the  defendant ;  and  upon  an  interpleader 
issue  to  try  whether  the  plaintiff  was  entitled  to  recover  freight,  it  was  held 
that  he  was  so  entitled,  inasmuch  as,  imder  the  circumstances,  and  supnosing 
that  there  was  no  mortgage  at  all,  S.  and  F.  would  have  been  entitled  to 
freight.— ((?Mm?ft  V.  Tyrie,  33  L.  J.,  Q.  B.  97.) 

^  Marin£  Insxtrance. — ^A  cargo  of  bacon  was  insured  from  Liverpool  to  New 
York  by  a  policy  containing  the  exception,  *  warranted  free  from  average,  unles 
general  or  the  ship  be  stranded,  sunlL  or  burnt,*  and  the  suing  and  labouring 
clause  in  its  ordinary  form.  The  ship  in  the  course  of  its  voyage  was  disabled, 
and  the  cargo  discharged.  Part  of  the  bacon  was  condemned  and  sold,  and  tbe 
remainder  sent  on  in  two  vessels ;  all  which  was  proper  under  the  drcumstanoes. 
It  was  held,  that  neither  the  extra  freight  incurred  by  reason  of  the  tranship- 
ment, nor  the  cost  of  warehousing,  surveying,  and  cooperage  of  the  goods,  could 
be  recovered  under  the  policy. — {Booth  v.  Gatr,  33  L.  J.,  C.  P.  99.) 
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The  parliamentary  session  of  1864  has  all  but  passed  away ;  and 
it  would  be  difficult  to  point  to  one  measure  of  general  public  im- 
portance as  the  result  of  its  deliberations.    No  Act  has  been  passed 
which  seems  likely  to  affect,  to  any  great  extent,  the  general  in^ 
terests  of  the  nation ;  and,  so  far  as  domestic  policy  is  concerned^ 
we  are  not  aware  that  any  Bill  has  been  introduced,  or  discussion 
raised,  which  has  been  sufficiently  important  to  awaken  among  the 
^neral  body  of  the  people  either  wide-spread  approval  or  cendure. 
SeTeral  enactments  have,  doubtless,  entered  ihe  statute-book,  the 
operation  of  which  will  be  beneficial,  or  the  reverse,  in  those  parts 
of  the  empire,  or  in  those  departments  of  trade  and  commerce,  for 
whose  sake  primarily  they  have  been  passed ;  but,  as  a  whole,  the 
session  has  not  been  remarkable  for  any  gi«at  public  act  of  legisla- 
tion.   While  this  is  so,  however,  the  session  now  closing  has  been 
abundantly  prolific  in  what  b  usually  called  ^private  Bill  legisla- 
tion ;'  and  not  a  few  members  of  either  Honse,  who  would  find  it 
difficult  to  justify  their  claims  to  the  gratitude  of  their  constituents 
or  of  the  country,  on  the  ground  of  the  part  which  they  have  tak^n  in 
debates,  or  in  any  of  the  more  visible  work  of  Parliament,  have,  in 
&ct,  been  engaged  in  the  Committee  Room  firom  day  to  day  in  work 
of  the  most  laborious  and  tedious  nature,  and  on  the  performance  of 
which,  honestly  and  ably,  there  often  depends  not  only  an  incrediUe 
unonnt  of  private  wealth,  but  the  commercial  prosperity  and  deve- 
lopment of  large  portions  of  the  kingdom.    At  the  cbse  of  a  session 
in  which  so  much  work  has  been  done  by,  and  so  great  interest  has 
attached  to  the  deliberations  of,  parliamentary  conunittees,  our 
▼OL.  vm.  HO.  zai.— AUGVOT 1864.  3  c 
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readers  may  not  be  nnwilling  to  be  furnished  with  some  account 
of  their  functions,  and  of  the  mode  in  which  these  are  discharged, 
while  we  shall  perhaps  be  tempted  to  advert  to  some  matters  in  which 
the  experience  of  the  last  and  of  previous  sessions  seems  to  suggest 
room  for  modification  and  improvement,  in  this  mode  of  parlia- 
mentary inquiry. 

A  private  Bill  is  a  measure  introduced  for  the  particular  interest 
or  benefit  of  any  person  or  persons,  and  generally  has  for  its  object 
the  conferring  of  powers  and  privileges  upon  those  who  petition  for 
it,  to  which  by  the  common  law  of  the  land  they  would  have  do 
right,  and  which  they  could  not  exercise.  Under  this  definition  we 
include  Bills  for  such  local  and  personal  Acts  as,  although  declared 
public  for  certain  purposes,  are  promoted  by  private  individuals,  and 
are  private  in  their  scope  and  purpose. 

In  passing  public  Bills,  Parliament  acts  strictly  in  a  UgUhJdu 
capacity ;  but  in  the  case  of  private  Bills,  although  still  exercising 
its  legislative  functions,  its  proceedings  partake  more  of  a  judicial 
character.  In  the  early  constitution  of  Parliament,  these  two 
classes  of  iunctions  were  confounded;  and  special  laws  for  the 
benefit  of  private  parties,  and  judicial  decrees  for  the  redress  of 
private  wrongs,  were  not  distinguished  in  principle  or  in  form. 
When  the  remedies  or  the  powers  sought  from  Parliament  were 
obviously  such  as  the  common  law  afforded,  the  parties  were  re- 
ferred to  the  ordinary  tribunals,  and  gradually,  as  the  province  of 
courts  of  law  and  equity  became  better  understood  and  more 
clearly  defined,  petitions  addressed  to  Parliament  prayed  distinctly 
for  peculiar  powers  for  the  special  benefit  of  the  petitioners,  which 
under  the  existing  law  could  not  have  been  conferred  or  sanctioned 
by  the  law  courts.  Whenever  these  were  granted,  the  orders  ot 
Parliament,  however  expressed,  were  of  the  nature  of  private  Acts^ 
But  it  is  sufficiently  obvious  that  a  measure  of  this  kind,  being  as 
we  have  explained,  for  the  particular  benefit  of  certain  persons, 
may,  and  probably  will  be  injurious  to  certain  others ;  and  judicial 
inquiry  and  determination  must  be  exercised  in  order  to  discri- 
minate between  the  conflicting  interests  of  the  different  parties. 
It  is  true  that  in  the  case  of  public  Bills,  an  individual  or  indi- 
viduals may  petition  for  or  against  a  measure,  and  may  in  some 
instances  be  heard  by  counsel,  but  they  have  no  direct  participation 
in  the  conduct  of  the  business.  Such  measures  are  originated  by 
Parliament  itself,  because  they  seem  for  the  public  good :  it  insti- 
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tutes  its  own  inquiries  in  its  own  way,  and  the  representations  or 
interests  of  private  individuals  are  not  supposed  to  have  much  im-* 
mediate  influence  on  the  judgment  at  which  it  arrives.  In  private 
Bills,  on  the  other  hand,  although  Parliament  still  acts  as  the  guardian 
of  the  general  good  of  the  state,  the  proceedings  partake  to  a  large 
extent  of  the  nature  of  a  judicial  suit  in  an  ordinary  legal  tribunal. 
The  persons  whose  private  interests  are  to  be  promoted,  appear  as 
suitors  for  the  Bill,  while  those  who  apprehend  injury  are  admitted 
as  adverse  parties  in  the  suit.  Many  of  the  formalities  of  a  court 
of  justice  are  maintained ;  various  conditions  are  required  to  be  ob- 
served, and  their  observance  strictly  proved ;  and  if  the  parties  do 
not  sustain  the  Bill  in  its  progress,  by  following  all  prescribed  forms 
and  regulations,  it  is  not  forwarded  by  the  House  in  which  it  is 
pending.  If  they  abandon  it,  and  no  other  parties  undertake  its 
support,  the  Bill  is  lost,  however  sensible  Parliament  may  be  of  its 
value.  So  completely  ^udtcia^  as  opposed  to  legislative^  are  proceed- 
ings in  private  Bills  held  to  be,  that  the  promoters  have  been  re- 
strained by  injunction,  issued  from  the  Court  of  Chancery,  from 
proceeding  with  a  Bill,  the  object  of  which  was  held  to  be  to  set 
aside  an  agreement,  and  parties  have  been  restrained  in  the  same 
way  from  appearing  as  petitioners  against  a  private  Bill  pending  in 
the  House  of  Lords.  [North  Staffordshire  Railway  Co»y  5  Bail- 
way  Cases,  p.  691 ;  Hartlepool  Junction  Railway^  100  Hans.  Deb., 
3d  Ser.  p.  783.] 

It  is  true,  however,  as  we  have  indicated  above,  that  Parliament 
does  to  a  certain  extent,  even  in  private  Bills,  watch  over  the  inte- 
rests of  the  public;  and  accordingly,  although  the  promoters  of  a 
Bill  may  prove  that  their  own  interest  will  be  advanced  by  its  suc- 
cess, and  although  no  one  may  complain  of  injury,  or  urge  any 
specific  objection,  yet  if  Parliament  apprehend  that  it  will  be  hurtful 
to  the  community,  it  is  rejected  as  if  it  were  a  public  measure,  or 
qualified  by  restrictive  enactments  not  solicited  by  the  parties.  It 
should  also  be  noticed  that,  in  order  to  secure  the  vigilance  of  Par- 
liament in  protecting  the  public  interests,  the  chairman  of  the 
Lords'  Committees  in  the  one  House,  and  the  chairman  of  the  Com- 
mittee on  Ways  and  Means  in  the  other,  are  entrusted  with  the 
peculiar  care  of  unopposed  Bills,  and  with  a  general  revision  of  all 
other  private  Bills. 

In  numerous  cases,  as  our  readers  are  aware,  special  applications 
to  Parliament  for  private  Acts  have  been,  in  recent  years,  super- 
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seded  by  general  laws.  The  policy  of  the  Legislatare,  foUowiDg 
the  obvioas  principle  that  the  public  laws  of  a  coantry  ought  to  be 
as  comprehensiye  as  is  consistent  with  the  rights  of  private  property, 
has  been  to  enable  parties  to  avail  themselves  of  the  provisions  of 
public  Acts,  adapted  to  different  classes  of  objects,  instead  of  requir- 
ing them  to  apply  to  Parliament,  in  each  particular  case,  for  special 
powers.  Among  other  statutes  relating  to  matters  which  had 
usually  been  the  subjects  of  private  Acts  of  Parliament,  may  be 
mentioned,  the  General  Enclosure  and  Drainage  AcU^  Hie  Companies 
Act  of  1862,  the  General  Police  AcUy  the  Lands  CUxueee,  the  Bmlvoam 
Clauses  ActSf  and  many  others.  But  still,  in  all  cases  in  which 
special  legislation  is  sought  for  in  regard  to  matters  not  within  the 
provisions  of  such  general  enactments,  application  must  still  be  made 
to  Parliament  for  a  private  Act.  Let  us  sketch  briefly  what  must 
be  done  by  its  promoters  before  it  can  be  obtained,  taking,  as  the  best 
example  for  our  purpose,  the  case  of  an  opposed  railway  Bill. 

By  the  privilege  of  the  House  of  Commons,  all  Bills  which 
involve  pecuniary  charge  upon  the  Queen's  subjects  must  originate 
in  that  House;  and  consequently,  until  the  year  1858,  all  railway 
Bills  were  passed  first  in  the  Commons.  But  in  that  year  it  was 
resolved  by  the  Lower  House  not  to  insist  on  its  privileges  with 
regard  to  any  clauses  in  private  Bills  sent  down  from  the  House  of 
Lords,  ^  which  refer  to  tolls  and  charges  for  services  performed,  and 
are  not  of  the  nature  of  a  tax.'  Consequently,  nulway  Bills  may 
now  originate  in  either  House, — the  mode  in  which  they  are  carried 
through  in  the  one  House  differing  in  no  important  respect  from 
that  adopted  in  the  other. 

When  a  petition  for  a  private  Bill  is  presented,  the  first  matter  in 
regard  to  which  it  will  be  scrutinized  is,  compUance  with  the  Standing 
Orders  of  the  House.  By  these  Orders,  parties  applying  for  a  private 
Bill  are  required  to  observe  certain  preliminary  conditions ; — such  as 
notices  by  advertisement ;  notices  and  applications  to  owners,  lessees, 
and  occupiers  of  lands  and  houses ;  documents,  plans,  estimates,  etc., 
which  require  to  be  deposited ;  and  other  matters  which  are  set  forth 
at  length  in  the  printed  Orders  of  the  House.  Compliance  with 
these  orders  is  of  vital  importance,  and  is  rigorously  inquired  into 
by  'the  Examiner  of  Petitions  for  Private  Bills.'  If  that  official 
reports  that  they  have  not  been  complied  with,  his  report  is  referred 
to  the  '  Select  Committee  on  Standing  Orders,'  who  report  to  the 
House  whether  such  Standing  Orders  ought  or  ought  not  to  be  dis- 
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pensed  witb^  and  whether  the  parties  should  be  allowed  to  proceed 
with  the  Bill,  and  under  what,  if  an  j,  conditions.  If  their  report  is 
unfavourable,  the  Bill  is  lost,  and  the  promoters  must  begin  de  novo 
next  session.  When,  on  the  other  hand,  the  Examiner  certifies 
that  the  Standing  Orders  have  been  complied  with,  the  next  step  to 
be  taken  is  to  entrust  the  Bill  to  one  or  two  members  of  the  House 
for  presentation.  Prior  to  that  being  done,  however,  copies  of  the 
BiQ  must  be  laid  before  the  chairman  of  the  Committee  of  Ways 
and  Means  and  the  counsel  to  the  Speaker,  whose  duty  it  is  to 
examine  the  Bill,  and  call  the  attention  of  the  House  to  such  points 
as  maj  seem  to  them  to  require  notice.  When  leave  has  been  given 
to  bring  in  the  Bill,  it  is  read  a  first,  and  afterwards  a  second  time ; 
and  then  stands  referred,  if  not  a  railway  or  canal  Bill,  to  the  ^  Com- 
mittee of  Selection ;'  and  if  a  railway  or  canal  Bill,  to  the  ^General 
Committee  on  Railway  and  Canal  Bills.'  This  last-named  General 
Committee  consists  of  about  eight  members,  nominated  at  the  com* 
meucement  of  the  session.  Its  functions  are  to  form  the  various 
Bills  which  have  been  presented,  into  groups,  and  to  appoint  the 
chairman  of  every  committee  from  its  own  body,— one  main  object  of 
its  constitution  being  to  ensure  a  communication  between  the  several 
chairmen,  and  uniformity  in  the  decisions  of  the  committees.  The 
Committee  of  Selection  consists  of  the  chairman  of  the  Standing 
Orders  Committee  and  of  five  other  members,  nominated  by  the 
House  at  the  commencement  of  every  session. 

By  No.  7  of  the  Standing  Orders,  it  is  provided  that  the  com- 
mittee on  every  opposed  railway  and  canal  Bill  shall  be  composed 
of  five  members,  not  locally  or  otherwise  interested  in  the  Bill  or 
Bills  referred  to  them ;  the  chairman  to  be  appointed  by  the  General 
Committee  as  above  mentioned,  and  four  other  members  by  the 
Committee  of  Selection.  Each  member  of  committee,  before  he  is 
entitled  to  attend  and  vote,  is  required  to  sign  a  declaration  ^  that 
hk  constituents  have  no  local  interest,  and  that  he  has  no  personal 
interest,'  in  the  Bill ;  <  and  that  he  will  never  vote  on  any  question 
^hich  may  arise,  in^ithout  having  duly  heard  and  attended  to  the 
evidence  relating  thereto.' 

The  first  duty  imposed  upon  all  committees  on  private  Bills,  is 
to  examine  the  allegations  contained  in  the  preamble  of  the  Bill. 
That  is  to  say,  parties  coming  before  Parliament  in  order  to  obtain 
its  aid  and  authority  for  carrying  out  some  specific  objects,  must 
in  the  first  instance  substantiate  their  claim  to  such  aid  and  autho- 
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rity,  and  prove  the  expediency  of  effecting  the  objects  proposed; 
and  this  has  to  be  done  although  there  be  no  opposition.  In  the  case 
of  a  public  Billy  on  the  other  hand,  framed  to  meet  public  exigencies, 
no  proof  is  required  of  any  specific  fact  as  the  ground  for  legislation : 
in  that  case,  therefore,  the  preamble  is  invariably  postponed,  and 
when  the  clauses  have  been  gone  through,  the  question  is  put  on 
the  preamble,  ^  that  this  preamble  stand  part  of  the  Bill ;'  or,  if  it 
be  necessary,  the  preamble  may  be  amended  previously  to  such 
question  being  put,  in  order  to  adapt  it  to  the  clauses  which  have 
been  agreed  to.  If  the  preamble  be  proved  to  the  satisfaction  of 
the  committee,  they  go  through  the  Bill,  making  such  amendments 
as  seem  fit,  and  report  the  same  to  the  House.  When  the  preamble 
is  found  not  proved,  the  finding  is  reported  to  the  House,  and  there 
all  proceedings  with  reference  to  the  measure  are  at  an  end. 

In  considering  an  opposed  Bill,  the  committee  have  before  them  the 
following  materials  to  enable  them  to  come  to  a  decision  upon  it :  The 
Bill,  as  printed  and  read  a  second  time  in  the  House ;  the  petitions 
against  the  Bill,  which  have  been  referred  to  them  by  the  House ; 
and  the  plans  and  other  documents  relating  to  the  measure,  which 
have  been  previously  deposited,  in  conformity  with  the  Standing 
Orders.  Having  settled  preliminary  questions,  e.g.y  of  locus  standi 
to  oppose  the  Bill,  it  becomes  the  duty  of  the  committee  to  hear 
counsel  open  the  case  on  behalf  of  the  promoters.  Evidence  will 
then  be  called  in  support  of  the  preamble — the  witnesses  being 
examined  in  chief  and  cross-examined,  as  in  an  ordinary  legal  tri- 
bunal; and  when  that  is  concluded,  the  counsel  for  the  Bill  addresses 
the  committee  on  behalf  of  the  promoters.  Counsel  for  the  peti- 
tioners against  the  measure  are  next  heard,  and  evidence  led  in  the 
same  way.  The  room  is  then  cleared,  that  the  committee  may  de- 
cide upon  the  preamble.  If  the  preamble  is  agreed  to,  parties  are 
again  called  in,  and  the  committee  proceeds  to  consider  the  clauses 
of  the  Bill,  evidence  being  led  on  each  opposed  clause.  The  com- 
mittee may  make  amendments  either  on  the  preamble  or  on  the 
clauses ;  but  they  are  limited,  first,  by  the  title  of  the  Bill  and  the 
Order  of  Leave, — that  is,  the  order  of  the  House  previous  to  the 
introduction  of  the  Bill :  ^  That  leave  be  given  to  bring  in  a  Bill 
for  making  a  railway,'  etc. ;  and,  second,  by  the  Standing  Orders, 
which  prevent  any  new  matter  from  being  introduced,  that  wiL 
require  the  proof  of  any  Standing  Orders  having  been  complied 
with,  other  than  those  which  have  been  proved  before  the  com- 
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mittee.  On  the  Bill  being  reported  to  the  Hoase,  all  amendments 
which  are  not  merely  literal  or  verbal  most  be  mentioned  in  the 
report.  A  certificate  mast  then  be  obtained  from  the  chairman  of 
the  Committee  of  Ways  and  Means,  that  the  Bill,  as  amended,  con- 
tains all  the  provisions  required  by  the  Standing  Orders,  and  notice 
of  any  clanse  which  it  is  intended  to  bring  up,  or  any  amendment 
which  is  to  be  proposed  on  the  motion  for  the  third  reading,  must 
be  given.  The  proposed  amendments  will  be  submitted  to  the 
Standing  Orders  Committee ;  and  if  they  report  favourably,  they 
will  probably  be  allowed,  or,  if  of  importance,  the  Bill  will  be 
recommitted.  When  read  a  third  time,  the  Bill  must  be  printed, 
and,  before  it  is  sent  to  the  Lords,  must  be  examined  by  the  clerks 
in  the  Private  Bill  Office. 

Oar  account  of  the  duties  imposed  upon  committees  would  be 
incomplete,  if  we  did  not  notice  that,  in  the  case  of  railway  Bills, 
they  are,  by  the  Standing  Orders,  required  specially  to  see  that  cer- 
tain clauses  are  introduced  into  the  Bill,  and  also  specially  to  report 
on  a  variety  of  points.  For  a  complete  enumeration  of  these,  we 
must  refer  to  the  Standing  Orders  themselves ;  but  an  idea  of  their 
^neral  scope  may  be  gathered  from  the  statement  of  one  or  two. 
The  committee  are  to  report  specially  to  the  House  the  proposed 
capital  of  the  company,  and  the  proposed  amount  of  loans;  the 
amount  of  shares  subscribed  for,  and  the  deposits  paid  thereon  ;  the 
names  and  residences  of  the  directors,  and  the  amount  of  their  re- 
spective shares ;  the  merits,  in  an  engineering  point  of  view,  of  the 
proposed  railway ;  the  character  of  the  gradients  and  curves ;  the 
number,  extent,  and  means  for  ventilation  of  the  tunnels;  the 
degree  of  favour  or  objection  with  which  the  project  is  regarded  by 
the  landowners  and  others  in  the  neighbourhood  of  the  undertaking ; 
and  the  principal  allegations  of  every  petition  in  opposition  to  the 
Bill.  The  committee  are  further  to  fix  the  tolls  and  the  maximum 
rates  of  charge  for  the  conveyance  of  passengers  and  goods,  and  to 
take  care  that  the  provisions  of  the  Bill  do  not  alter  the  terms  of  any 
existing  preference  stock. 

Having  got  through  the  House  of  Commons,  a  railway  Bill  has 
yet  to  undergo  the  ordeal  of  an  investigation  by  the  Upper  House. 
If  at  this  stage  of  the  measure  any  alteration  is  made  on  it,  elabo- 
rate notices  must  be  given  to  various  public  officers  in  the  district  of 
the  proposed  railway,  and  in  the  Gazette^  at  least  a  month  previ- 
onsly  to  the  introduction  of  the  Bill  into  the  House  of  Lords,  and 
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the  Examiner  must  be  satisfied  that  the  change  is  made  with  the 
consent  of  tihe  original  promoters.  When  the  Bill  is  introdoced  to 
the  Lords,  it  is  read  a  first  time,  and  is  then  referred  to  the  Exa- 
miners,  before  whom  compliance  with  such  Standing  Orders  as  hsTe 
not  been  previously  inquired  into,  must  be  proved.  When  this  has 
been  done  (or  when  the  Committee  on  Standing  Orders  has  seen  fit 
to  dispense  with  compliance),  the  Bill  will  be  read  a  second  time. 
This  second  reading,  as  in  the  Commons,  affirms  the  principle  of 
the  Bill,  subject  however  to  proof  of  the  preamble  before  the  com- 
mittee, and  is  immediately  followed  by  the  commitment  The  pn^- 
ceedings  before  the  Lords'  Committee  are  precisely  similar  with  thow 
adopted  in  the  Commons.  The  Bill,  with  the  amendments  made  is 
committee,  is  then  read  a  third  time,  and  is  ready  to  receive  tbe 
Boyal  Assent. 

We  have  thus  endeavoured,  in  as  short  a  space  as  might  be,  to 
furnish  an  account  of  the  procedure  which  has  to  be  followed  in 
obtaining  a  railway  Bill.  It  will  be  observed  that  the  same  coane 
must  be  pursued,  not  only  when  leave  is  sought  to  carry  through  so 
important  an  enterprise  as  the  making  of  a  new  railway,  but  also  in 
every  instance  when  a  railway  already  in  operation  requires  to  alter 
or  extend  its  line,  or  to  obtain  additional  accommodation  for  its 
stations,  or  in  any  form  seeks  authority  to  do  that  which  it  is  not 
entitled  to  do,  by  the  common  law  of  the  realm.  The  first  remaik 
which  would  naturally  occur  to  one  who  for  the  first  time  heard  of 
all  that  is  thus  necessary  to  be  done  in  order  to  get  the  length  of 
the  Boyal  Assent,  would  be — ^what  a  prodigious  amount  of  time,  and 
labour,  and  money  must  be  expended,  from  the  day  when  the  peti- 
tion for  the  Bill  is  presented,  to  the  day  when  it  shall  become  a  full- 
fledged  Act  of  Parliament.  And  such  is  undeniably  the  case :  there 
is  no  t;ia  regia  to  a  private  Act. 

It  is  undoubtedly  right  and  proper  that  any  such  interference  for 
behoof  of  a  portion  of  the  community  as  may  involve  loss  or  even 
serious  inconvenience  to  another  portion  of  it,  ought  to  be  made  the 
subject  of  minute  scrutiny,  and  to  be  fenced  with  the  greatest  care. 
And  one  certainly  rises  irom  a  consideration  of  our  present  system 
of  railway  Bill  legislation,  with  a  thorough  conviction  that  the  fence 
with  which  it  surrounds  a  primlegium  is  a  marvellously  thick-set 
one,  and  by  no  means  easy  to  overleap.  But  when  it  is  borne  in 
mind  what  incalculable  benefit  this  country  as  a  whole,  and  almost 
every  part  of  it,  has  derived  from  railway  enterprise,  the  question 
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maj  be  seriooslj  entertained,  whether,  after  all,  the  gate  has  not 
been  made  too  strait,  not  only  for  the  promoters,  but  also  for  the 
opponents  of  Bills ;  and  whether  the  very  end  which  is  sought,  and 
which  is  supposed  to  be  attained,  might  not  be  reached  with  greater 
certainty,  and  with  less  cost,  by  a  somewhat  different  method. 

In  an  earlier  part  of  this  paper,  certain  circumstances  were  men- 
tioned to  show  the  analogy  which  exists  between  the  procedure 
which  we  have  been  describing,  and  that  in  a  court  of  law.  The 
analogy  is  farther  supported  by  the  fact,  that  every  party  promot* 
ing  or  opposing  a  private  Bill,  or  petitioning  for  or  opposing  any 
particalar  provision  of  it,  must  pay  large  fees.  But  the  analogy 
ceases  with  the  fact  of  payment,  for  tho  amount  of  fees  payable  in 
the  conduct  of  a  Bill  are  out  of  all  proportion  larger  than  those  paid 
to  any  fee-fund  in  the  kingdom.  We  rather  think,  moreover,  that 
it  would  be  found  that  the  high  scale  of  fees  which  has  been  adopted 
is  a  necessary  part  of  the  system.  The  tribunal  is  an  enormously 
expensive  one  to  maintain  ;  and,  indeed,  even  when  the  very  large 
sums  which  are  in  use  to  be  paid  to  those  members  of  the  Bar  who 
are  in  committee  practice,  are  laid  out  of  view,  the  fact  remains^ 
that  no  individual  or  corporation  can  venture  on  a  parliamentary 
contest  either  as  promoter  or  opponent  of  a  Bill,  unless  prepared  to 
spend  upon  it  a  sum  two  or  three  times  as  large  as  would  be  neces- 
sary to  vindicate  or  defend  a  claim,  in  a  suit  of  equal  magnitude,  in 
a  court  of  law. 

But,  passing  from  this  complaint  against  our  system  as  at  present 
administered  (which  perhaps  is  rather  accidental  than  essential  to 
it))  the  tribunal  itself  seems  to  us  to  be  open  to  serious  objection.  It 
consists,  for  the  most  part,  of  men  of  undoubted  honesty,  and 
generally  of  considerable  intelligence  and  shrewdness.  But  they 
are  not  selected  on  account  of  any  peculiar  fitness  for  the  important 
and  difficult  work  which  they  have  to  do.  They  are  not  supposed 
to  have  made  railways  their  ap^ciaUUy  or  to  know  much  more  about 
them  than  others  of  their  fellow-citizens  who  nse  them  as  a  means 
of  transit ;  while  of  the  districts  to  be  traversed  by  the  proposed  liney 
—of  its  necessities,  of  its  present  supply  of  carrying  power,  of  its 
c:4>abilities  for  development, — of  all  such  matters  they  are  p^ectly 
ignorant.  It  is  true  that  evidence  on  these  and  similar  points  will 
he  laid  before  them ;  but  it  is  pretty  certain  that  that  evidence  will 
be  m  many  respects  contradictory,  and  that  to  come  to  a  sound  con- 
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elusion  upon  it  will  not  unfrequentlj  be  a  matter  of  much  ddicaev 
and  difBcuIty.  The  case  would  be  different  if  the  committee  con- 
sisted of  men  who  had  been  trained  to  the  consideration  of  evidence, 
to  testing  the  veracity  of  witnesses,  or  indeed  to  the  exercise  of  anr 
of  those  qualifications  which  we  look  for  in  a  judge.  But  a  parlia- 
mentary  committee  has  neither  the  advantage  of  personal  know- 
ledge, nor  of  experience  in  coming  to  conclusions  based  on  the  testi- 
mony of  others.  Still  further,  an  immense  amount  of  expense  and 
inconvenience  is  occasioned  by  the  fact  that  the  investigations  pre- 
liminary to  the  passing  of  railway  Bills  all  take  place  in  London. 
When  a  railway  is  projected  in  Inverness-shire,  or  (if  such  a  thing 
ever  comes  to  pass)  in  Connemara,  the  promoters  and  opponents  of 
the  measure  must  not  only  bring  witnesses  all  the  way  to  the 
metropolis,  and  keep  them  there ;  but  in  the  case  of  skilled  wit- 
nesses, such  as  engineers  and  surveyors,  they  must  have  first  taken 
them  to  the  outlying  district  in  which  the  line  is  situated,  in  order 
that  they  may  make  themselves  acquainted  with  its  characteristics. 
We  confess  that  we  are  unable  to  find  any  satisfactory  reason  for 
conducting  all  such  investigations  in  the  Palace  of  Westminster ; 
still  less  for  conducting  them  in  so  cumbrous  and  expensive  a 
fashion.  Our  courts  of  law  have  a  well-understood  and  easily 
worked  machinery  for  ascertaining  facts,  and  it  may  perhaps  be 
assumed  that  our  judges  are  quite  as  competent  to  arrive  at  a  con- 
clusion upon  evidencey  as  the  respectable  country  gentlemen  and 
peers  who  compose  the  parliamentary  committees.  Or,  if  it  be 
thought  that  judges  are  by  nature  imbued  with  too  little  of  the  spirit 
of  progress,  and  are  unlikely  to  keep  pace  with  the  enterprisint; 
disposition  of  the  community,  then  let  such  questions  be  inquired 
into,  and  reported  on  by  a  local  board  or  commission,  comprising 
men  acquainted  with  the  wants  and  the  capacities  of  the  district, 
who  shall  conduct  their  inquiries  in  its  neighbourhood,  and  inform 
themselves  by  personal  investigation,  of  all  matters  which  it  is  neces- 
sary to  bring  under  the  notice  of  the  Legislature.  Were  such  a 
plan  adopted,  many,  of  the  costly  and  clumsy  provisions  of  the 
Standing  Orders  might  be  safely  dispensed  with  ;  and  the  anomaly 
with  which  the  country  is  at  present  burdened,  of  a  double  investi- 
gation, one  in  the  Commons  and  another  in  the  Lords,  would  be 
abolished.  Even  under  the  present  system,  an  alteration  in  the 
last-named  respect  is  desiderated  by  the  public.  On  what  principle 
is  it  thought  necessary  that  both  Peers  and  Commons  should,  in 
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maU  ccmmiltees  of  their  respective  Honses^  be  called  on  to  pass  an 
opinion  on  the  details  of  a  railway  Bill  ?  That  each  House  should 
have  an  opportunity  of  a£Srming  or  denying  the  general  principle 
of  a  measure^  is  constitutional  and  proper ;  but  it  is  not  easy  to  see 
why  the  same  evidence  should  be  led  in  two  separate  committees. 
To  expose  our  legislators  to  a  double  loss  of  time  is  an  evil ;  but 
uselessly  to  expose  the  public,  when  promoting  great  commercial 
enterprises,  to  a  double  expenditure  of  money,  is  an  intolerable  evil. 
It  would  not  be  difficult  to  point  out  many  other  failings  in  the 
present  system  of  railway  legislation.  For  example,  the  inconclvn 
ficewss  of  a  decision  come  to  by  a  committee  when  adverse  to  a 
Bill,  is  a  source  of  much  hardship  to  the  community.  A  wealthy 
company,  or  combination  of  companies,  may  be  refused  an  applica- 
tion for  leave  to  amalgamate,  or  to  increase  their  rates,  or  to  acquire 
additional  lands,  session  after  session ;  and  yet  they  may  again  return 
to  the  contest,  and  fight  the  same  battle,  until  they  either  exhaust 
the  patience  and  the  purse  of  their  opponents,  or  by  some  lucky 
accident  secure  a  favourable  majority.  But  it  seems  to  us  that  a 
consideration  of  the  complex  machinery,  with  the  enormous  expense 
which  necessarily  attends  it,  and  of  the  inconsistency  and  uncer- 
tainty of  the  tribunal  to  which  is  entrusted  the  duty  of  inquiring 
into  the  expediency  of  railway  measures  brought  before  Parliament, 
is  sufficient  to  warrant  the  public  in  pronouncing  the  system  unsatis- 
factory, and  to  induce  the  Legislature  either  to  take  advantage  of 
existing  modes  of  judicial  inquiry,  or  to  institute  some  new  method 
which  shall  have  the  qualifications  of  simplicity,  moderate  cost,  and 
certainty,  while  it  retains  all  those  safeguards  against  undue  inter- 
ference with  private  rights,  which  the  present  system  undeniably 
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A  PARLIAMENTARY  Commission  to  inquire  into  the  law  of  hypothec 
has  been  obtained  in  the  present  session,  on  the  motion  of  the  mem* 
ber  for  Forfarshire.  Thus,  at  length,  appears  some  promise  of 
hringing  to  an  issue  a  question  which  has  been  the  subject  of  a 
desultory  agitation,  dating  from  the  great  East  Lothian  case,  decided 
in  the  House  of  Lords  in  1828.  In  that  case  {Lord  DaUioueie  y. 
Dunlop)  the  law  peers,  to  their  own  astonishment,  found  themselves 
obliged  by  the  law  of  Scotland  to  give  effect  to  the  landlord's  right 
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to  recover  the  valae  of  produce  of  his  ground  from  a  bond  fide  par* 
chaser  who  had  bought  bj  sample  in  the  public  market  of  Hadding- 
ton, obtained  delivery  from  the  tenant,  and  paid  the  price.    The 
attention  of  the  public  has  recently  been  again  attracted  to  this 
subject  by  the  case  of  Bams  v.  Allan  and  Co.j  arising  from  a  sale 
of  meal  at  Ayr,  where  a  jury  found  for  the  purchaser  against  the 
right  of  the  landlord,  and  where  the  legal  question  arose,  whether 
the  landlord's  right  of  hypothec  was  affected  by  the  conversion  of 
the  grain  into  meal.    That  verdict  has  now  been  set  aside  by  the 
Court  as  against  evidence ;   and  although  this  decision  is  not  of 
great  importance  in  a  legal  point  of  view,  since  the  Court  appear 
to  have  held  on  the  evidence,  that  the  purchaser  was  not  in  bond 
fijd€y  or  at  least  was  aware  that  he  was  buying  the  produce  of  the 
farm  for  a  year  in  which  he  had  no  reason  to  believe  that  the  rent 
was  paid,  yet,  the  fact  that  a  verdict  was  given  in  the  face  of 
directions  by  the  presiding  judge,  is  a  significant  indication  that  the 
law  of  hypothec,  as  interpreted  by  our  Courts,  does  not  stand 
high  in  popular  favour.     At  the  present  time,  therefore,  it  may  be 
interesting  to  recal  to  the  minds  of  our  readers,  a  few  points  relating 
to  the  nature  and  history  of  the  law  of  hypothec  in  this  conntn-, 
and  then  to  consider  shortly  the  points  where  changes  have  been 
demanded,  and  also  whether  any  legitimate  interests  require  that 
such  changes  should  be  negatived  or  modified. 

The  hypotheca  or  pignus  of  the  Roman  law  was  a  real  right  in  a 
subject  in  security  of  a  personal  obligation.  It  was  indifferent  to 
the  nature  of  this  right,  whether  the  subject  was  in  the  possession  of 
the  debtor  or  the  creditor.  It  might  obtain  in  the  case  of  either  a 
moveable  or  an  immoveable  subject,  the  Roman  law  not  recognising 
any  general  distinction  of  rights  as  affecting  such  different  classes 
of  subjects.  And  it  might  be  constituted  either  by  express  conven- 
tion, or  tacitly.  One  of  the  tacit  hypothecs  known  in  that  law  was 
the  right  of  the  owner  of  a  rural  farm  over  the  fruits  in  security  of 
his  rent,  and  of  the  owner  of  urban  property  over  the  invecta  et  illaia. 
How  far,  in  the  case  of  rural  subjects,  the  right  extended  over  invecta 
et  illataj  appears  not  entirely  free  from  ambiguity.  We  are  not 
aware  that  there  was  any  limitation  to  the  period  for  which  the 
security  extended ;  but  the  right  was  probably  attended  with  little 
inconvenience,  since,  from  the  nature  of  the  praedium  itself,  includ- 
ing probably  the  right  to  the  service  of  the  adscriptitii,  and  from 
the  modes  of  cultivation  in  use,  the  landlord  must  usuallv  have  been 
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bj  fiir  the  largest  creditor  of  the  tenant.  Our  lawyers,  while  repu- 
diittng  the  doctrine  of  hypothecation  of  moveables  not  in  possession 
of  the  creditor,  have  retained  the  hypothec  of  the  landlord  over  the 
fruits  in  rural  subjects,  and  over  furniture  in  urban  subjects. 

*  Our  custom/  says  Stair,  *  hath  taken  away  express  hypotheca- 
tions of  all,  or  part,  of  the  debtor's  goods,  without  delivery ;  and  of 
the  tacit  legal  hypothecations  hath  only  allowed  a  few,  allowing 
ordinarily  parties  to  be  preferred  according  to  the  priority  of  their 
legal  diligence,  that  commerce  may  be  the  more  sure,  and  every  one 
may  more  easily  know  his  condition  with  whom  he  contracts ;  and 
therefore  goods  sold  were  not  found  under  any  hypothecation  for 
tiie  price.  Yet  with  us  there  remains  the  tacit  hypothecation  of 
the  fruits  on  the  ground  in  the  first  place,  and,  they  not  satisfying, 
of  the  other  goods  on  the  ground  belonging  to  the  possessor,  for  the 
terms  of  the  yeai^s  rent  when  the  crop  was  on  the  ground,  but  not 
for  prior  or  past  years ;  and  therefore  all  masters  of  the  ground,  or 
their  assignees,  having  right  to  the  maiils  and  duties,  have  interest 
to  recover  the  rents  thereof  from  all  intromitters  with  the  fruits, 
rents,  or  profits  thereof,  though  upon  a  title,  unless  their  title,  be 
preferable,  or  at  least  have  the  benefit  of  a  possessory  judgment. 

Bnt  while  this  branch  of  our  law  is  thus  ostensibly  derived  from 
the  Roman  law  of  hypothec,  and  while  our  lawyers  have  fostered 
and  nourished  it  on  the  principles  derived  from  the  Roman  corpus 
jurit,  it  owes  parentage  also  to  a  principle  which  takes  its  root  in 
the  more  homely  customs  of  our  own  country,  and  which  gave  to 
the  <  masters  of  the  ground '  rights  more  extensive  than  any  known 
to  the  more  refined  system  of  the  Romans. 

There  exists  by  our  law  a  right  in  the  owner  of  the  land  over  the 
moveables  upon  it,  which  is  altogether  independent  of  the  Roman 
doctrine  of  the  fruits  being  hypothecated  for  the  rents.  This  is 
proved,  by  the  existence  of  a  right  in  a  creditor  of  a  debitum  fundiy 
to  recover  his  arrears  of  interest,  by  the  diligence  of  poinding  the 
^und.  The  right  to  poind  the  goods  upon  the  ground,  proceeds 
tipon  the  principle  that  such  goods  are  accessories  of  the  land, 
covered  by  the  real  right  of  the  creditor  infefl.  And  since  this 
right  of  the  creditor  has  no  analogy  in  the  Roman  law  whereby  its 
original  nature  can  be  obscured,  we  are  enabled  in  the  decisions  upon 
the  eflPect  of  this  diligence  to  read  the  history  of  the  ancient  rights 
of  landlord  and  tenant  apart  from  the  contemplation  of  principles 
imported  from   a  foreign  source.      We  find  some  points  in  our 
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ancient  law  upon  this  subject,  well  summed  up  in  an  opinion  of 
Lord  Mackenzie,  in  the  case  of  CampbelPs  Trustees  v.  Faulf  Jan. 
13,  1835  (reported  in  8  Shaw,  p.  242)  :  ^  Anciently,  the  moveables 
upon  land  were  viewed  as  accessories  of  the  land,  without  regard  to 
the  rights  even  of  free  tenants.  They  seem  to  have  been  considered 
as  the  fruits,  or  the  surrogate  of  the  fruits  of  the  land ;  and  as  the 
tenant's  right  was  surely  personal,  the  creditor  of  the  landlord,  by 
brief  of  distress,  could  sweep  away  all  the  moveables  for  the  land- 
lord's debt.  One  remedy  against  the  injustice  to  which  tenants 
were  thus  exposed  was  introduced  by  1449,  c.  18,  which  made  a 
tack  a  real  right  against  singular  successors ;  and  another  remedy 
was  provided  by  1469,  c.  36,  which  restricted  the  liability  of  the 
tenant's  moveables,  in  a  question  with  a  creditor  of  the  landlord, 
to  the  amount  of  the  rents  or  maills  which  he  was  owing  his 
landlord.  The  latter  statute,  in  particular,  points  out  forcibly 
the  state  of  the  law  in  regard  to  moveables  on  the  land,  as  pro- 
ducing ^^  great  heirschip  and  destruction  of  the  Kingis  com- 
mons, maillers,  and  inhabitantes  of  lordis  lands,  throw  the  force 
of  the  brief  of  distress,"  as  the  goods  and  cattle  of  the  tenant 
were  distrained  for  the  debt  of  the  landlord,  without  reference 
to  the  amount  of  rent  due  by  the  tenant.  But  the  remedy  of  tlie 
statute  was  applicable  only  to  the  personal  creditors  u^ng  the 
brief  of  distress,  and  not  to  real  creditors.  Where  the  land  was 
made  subject  to  a  real  debt,  that  debitum  fundi  covered  not  only 
the  land,  but  also  the  moveables  on  the  land  as  accessories.  And 
even  when  the  authority  of  a  court  is  employed  to  give  effect  to  this 
right,  it  is  to  give  effect  to  an  existing  real  right,  inherent  in  the 
infeftment,  and,  though  limited  to  the  moveables  on  the  land  which 
is  contained  in  the  infeftment,  good  against  all  the  moveables  (with 
some  qualifications)  on  that  land.  At  one  time  the  right  was  good 
even  against  the  moveables  of  third  parties,  though  neither  owners 
nor  possessors,  if  brought  upon  the  land.  A  debitum  fundi  anciently 
gave  a  real  right  over  the  moveables  on  the  fundus,  equal  to  a  right 
of  pledge;  and  I  do  not  think  the  decisions  can  otherwise  be  accounted 
for.  Nor  am  I  aware  of  any  statute,  decision,  or  even  dictunii 
abolishing  this  real  right*  It  has  been  subjected  to  several  limita- 
tions, but  it  has  not  been  abolished.  One  limitation  was,  as  to  the 
goods  of  strangers  brought  upon  the  farm,  established  in  the  case  of 
Lady  Ednaniy  July  11,  1628.  Another  limitation  was,  the  ezemp* 
tion  of  the  goods  of  tenants  from  liability,  except  for  their  past  and 
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correot  rents.  Again,  until  the  general  security  of  the  creditor 
was  made  special  by  poinding,  the  administration  of  the  moveables 
on  the  farm  was  necessarily  left  in  the  hands  of  the  tenant ;  and  as 
be  might  fairly  alienate  to  any  stranger,  it  was  held  that,  if  such 
alienation  was  fully  completed  before  the  heritable  creditor  took  any 
step  towards  attaching  the  moveables,  the  creditor  could  not  after- 
wards affect  them  by  a  poinding  of  the  ground.'  We  have  made 
this  quotation  at  some  length,  so  as  to  recal  to  the  minds  of  our 
readers  the  nature  of  the  diligence  of  poinding  the  ground,  not  only 
because,  as  we  conceive,  it  throws  light  upon  the  history  of  tlie  right 
which  is  called  the  landlord's  hypothec,  but  because  the  limitations 
which  have  been  imposed  by  statute  and  usage  upon  the  exercise  of  the 
diligence  of  poinding  the  ground  are  extremely  suggestive,  as  we  shall 
afterwards  show,  of  limitations  that  may  reasonably  be  introduced  in 
the  law  of  hypothec.  But,  in  the  meantime,  what  we  may  learn  from 
the  right  of  the  real  creditor  above  stated  is  this :  that  the  right  of 
the  landlord  in  the  moveables  on  his  farm,  was  anciently  viewed  in 
oar  law  not  as  a  right  of  hypot/iecy  but  as  a  right  of  property  in 
them  as  accessories  to  the  land,  subject  to  the  personal  right  of  the 
tenant  It  is  clearly  impossible  that  the  real  right  of  the  landlord's 
creditor  should  be  one  of  a  higher  order  than  the  real  right  of  the 
landlord  himself,  although  it  seems  that,  at  one  time,  the  creditor 
might  employ  it  so  as  even  to  defeat  the  personal  rights  of  the 
tenant  The  diligence  of  poinding  the  ground  is,  moreover,  not 
competent  to  proprietors,  nor  to  adjudgers,  liferenters,  or  other  real 
creditors  who  possess  under  their  different  titles,  and  who  may  re- 
cover the  rents  by  the  process  of  maills  and  duties ;  a  principle 
which  clearly  indicates,  that  the  right  made  effectual  by  the  process 
of  poinding  the  ground  was  originally  identical  with  that  of  the 
landlord,  which  he  himself  could  secure  by  his  own  proper  and 
more  effectual  diligence. 

The  fiction  that  the  right  of  the  landlord  over  the  crop  and  stock 
of  the  farm  is  derived  from  the  Roman  law  of  hypothec,  has  pro- 
duced its  influence  more  by  a  confusion  of  the  language  of  our  law, 
than  by  a  modification  of  the  actual  nature  of  the  right.  Had  the 
right  been  truly  a  right  of  hypothec,  it  could  scarcely  have  been 
pressed  to  the  length  of  permitting  the  landlord  to  follow  the  goods 
in  the  hands  of  a  bond  fide  purchaser.  On  the  other  hand,  follow- 
ing oat  logically  the  feudal  principle,  that  the  goods  on  the  land 
die  ihe  property  of  the  landlord,  the  whole  law  of  hypothec,  as  it 
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is  called,  follows  as  a  nataral  consequence.  When  carried  off  tbe 
land  without  the  authority  of  the  landlord,  which  is  not  to  be  pre- 
sumed unless  the  rent  is  paid,  they  are  subject  to  a  vitiwn  reaUj 
analogous  to  that  inherent  in  stolen  property,  which  can  only  be 
purged  by  their  exposition  and  sale  in  carpore  in  public  market 

But  whatever  be  the  early  history  of  the  law  of  hypothec  in  this 
country,  its  effects  upon  the  relations  of  landlord  and  tenant,  and 
still  more  upon  the  dealings  of  the  latter  with  a  third  parly,  are  now 
too  well  fixed  to  admit  of  any  question.  We  shall  here  call  to  mind 
the  leading  features  of  the  celebrated  East  Lothian  case^  in  which 
these  relations  were  definitively  settled  by  a  judgment  of  the  highest 
court  of  appeal.  The  farm  of  Leggarsdean,  in  the  county  of  Had- 
dington, belonging  to  the  Earl  of  Dalhousie,  had  been  let  to  one 
Robert  Amos,  at  a  rent  of  L.400,  payable  in  equal  parts  on  the  2d 
of  February  and  1st  of  August  yearly.  The  I'ent  for  the  crop  of 
the  year  1825  was  therefore  payable  on  the  2d  of  February  and 
the  1st  of  August  1826.  Amos  died  on  the  21st  of  September 
1825 ;  and  at  this  time  considerable  arrears  of  rent  were  due.  On 
his  death,  the  management  of  the  farm  was  assumed  by  his  repre- 
sentatives, who,  on  the  30th  September,  went  to  the  public  maiket 
at  Haddington,  and  agreed  to  sell  to  George  Dunlop  and  Co.  sixty 
bolls  of  barley  of  crop  1825,  at  the  price  of  L.94,  lOs.,  payaUe 
on  delivery.  The  sale  was  made  with  reference  to  a  ^mple  taken 
from  the  granary  of  the  farm,  where  the  barley  remained,  until  two 
days  after  the  sale  it  was  carted  away  by  the  servants  of  the  fiurm, 
and  delivered  on  the  premises  of  the  purchaser,  who  thereupon  paid 
the  price  to  the  tenant's  representative.  On  the  28th  of  October 
the  landlord  applied  for  and  obtained  a  sequestration  of  the  effects 
upon  the  farm.  Warrant  of  sale  was  issued,  under  which  the  effects 
were  sold,  and  the  proceeds  applied  in  payment  of  the  arrears ;  but 
there  still  remained  a  large  balance  due  to  the  landlord,  who  in  Decem- 
ber raised  an  action  in  the  Sheriff  Court,  concluding  against  Dunlop 
and  Company  for  L.94,  10s.,  the  value  of  the  grain  sold  at  Hadding- 
ton. The  Sheriff-substitute  assoilzied  the  defenders  irom  the  action, 
to  which  judgment  the  Sheriff  adhered ;  but  the  Lord  Ordinaxy, '  in 
respect  the  barley  in  question  was  sold  by  sample,  and  was  not 
brought  to  market  and  publicly  exposed  there  in  bulk,  found  that  the 
respondents  George  Dunlop  and  Company  are  not  entitled  in  this 
transaction  to  the  ordinary  privileges  of  purchasers  in  open  market; 
therefore  advocated  the  cause,  and  found  the  said  George  Dunlop 
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and  Company  liable  to  the  advocators  in  the  sum  of  hMy  lOs., 
with  interest  thereon  from  the  30th  of  September  1825  as  libelled ; 
bat  found  no  expenses  due  to  any  of  the  parties.'  Both  parties 
having  reclaimed,  judgment  was  pronounced  by  the  whole  Court, 
on  the  assumption  that  the  purchaser  acted  in  bondfidey  and  without 
any  collusion  with  the  representatives  of  the  tenant ;  and  on  this 
footing  all  the  judges,  with  the  exception  of  Lords  Alloway  and 
Gillies,  concurred  in  giving  effect  to  the  landlord's  right  of  hypothec, 
and  adhering  to  the  judgment  of  the  Lord  Ordinary.  This  judg- 
ment was  a£Brmed  by  the  House  of  Lords,  but  not  without  the  ex-* 
pression  of  strong  opinions  regarding  the  inexpediency  of  such  a  state 
of  the  law,  and  the  undue  restrictions  which  it  imposed  upon  the 
freedom  of  commercial  transactions, — opinions  which  we  find  ex- 
pressed in  terms  of  that  antiquated  courtesy  to  the  Court  below 
which  was  then  in  use :  ^If  the  case  had  been,'  said  the  Lord  Chan* 
cellor, '  what  we  call  doubtful,  and  if  it  had  been  a  measuring  cast 
between  the  two  grounds  of  decision,  one  should  have  leant  very 
Etrongly  against  a  doctrine  so  greatly  tending  to  fetter  commerce,  as 
<Hie  setting  aside  a  sale  by  sample  in  a  public  market ;  but  however 
inexpedient  such  a  law  may  be,  and  however  much  that  inexpedi-' 
ency  is  to  be  complained  of  by  his  Majesty's  subjects  in  Scotland, 
not  only  by  the  dealers  in  com,  but  by  all  the  consumers  of  com, — 
however  it  may  call  upon  your  Lordships  to  apply  in  your  legislative 
capacity  a  remedy  for  this,  yet  in  your  judicial  capacity  you  have 
DO  course  left  but  to  affirm  the  almost  unanimous  decision  of  the 
Court  below.  All  the  judges  were  consulted ;  some  of  the  ablest 
Scotch  lawyers  have  appended  their  names  to  this  opinion ;  and 
there  is  but  one  dissentient  voice  among  the  whole.  It  is  not  for 
jadges  to  decide  whether  the  law  shall  be  put  in  force  or  not. 
Judges  have  but  to  administer  the  law.  The  judges  in  Scotland 
have  administered  the  law  as  they  found  it.  Your  Lordships  are 
mere  judges  by  appeal  on  their  judgment,  and  therefore  are  acting 
as  Scotch  law  judges ;  and  in  that  capacity,  I  humbly  submit,  your 
only  course  is  to  affirm  the  decision.' 

Notwithstanding,  however,  this  strong  expression  of  opinion  from 
a  Court,  itself  possessing  a  share  of  the  supreme  legklation,  the 
hypothec  of  the  landlord  remains  in  all  its  pristine  authority ;  and, 
if  we  may  judge  from  the  case  of  last  session  above  referred  to,  we 
may  assume  that  the  judges  of  our  Supreme  Court  are  prepared  to 
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cany  the  doctrine  to  its  logical  conseqaences.  Such  an  attitade  on 
the  part  of  the  Court  in  regard  to  an  inconvenient  law,  would  be, 
in  the  general  case,  the  most  certain  means  of  ensuring  a  legislative 
remedy ;  but  the  law  of  hypothec  enjoys  an  exceptional  vitality, 
which  has  hitherto  defied  any  such  change.  By  an  express  proyiso 
it  escaped  scatheless  under  the  reforms  of  the  Personal  Diligence 
Act,  1  and  2  Vict.,  c.  79.  By  a  similar  saving  clause  it  is  care- 
fully preserved  from  all  risk  of  danger  through  the  changes  of  the 
Mercantile  Law  Amendment  Act,  19  and  20  Vict.,  c.  60,  sec.  4; 
and  by  the  like  magic  talisman  it  stands  unimpaired  amid  the  level- 
ling provisions  of  the  Bankrupt  Act,  19  and  20  Vict^  c  79  (sec. 
119),  which  scruples  not,  however,  to  prescribe  reasonable  limits  to 
the  preference  created  by  the  diligences  of  heritable  creditors  (see 
sec.  118).  The  reason  of  this  is,  that  an  idea  has  been  afloat,  that 
a  change  in  the  law  of  hypothec  would  injuriously  aflPect  the  landed 
interest, — an  interest  which,  it  is  superflous  to  remark,  is  all-powerihl 
in  this  country. 

The  only  practical  question,  therefore,  with  regard  to  legislation 
on  the  matter,  is,  Whether  a  change  can  be  made  in  the  interest  of 
commerce,  without  prejudicially  affecting  the  landed  interest!  or 
rather  the  question  for  the  Legislature  will  become  this,  Whether  the 
landlords  as  a  body  have  any  legitimate  interest  to  oppose  such 
changes  in  the  law  as  would  be  expedient  and  necessary  for  the  due 
freedom  of  commercial  transactions  ?  Now,  what  is  the  legitimate 
interest  of  landlords  in  this  question  ?  Simply  this,  that  a  landlord 
of  ordinary  vigilance  and  prudence  shall  be  secure  from  loss  in  the 
event  of  his  tenant's  insolvency  or  bankruptcy.  It  is  not  the  legi- 
timate interest  of  a  landlord  that  he  should  be  able,  without  risk  of 
loss,  to  allow  his  tenant  to  get  into  arrear  of  his  rent*  Neither  is 
it  the  legitimate  interest  of  a  landlord  that  he  should  be  able,  with- 
out risking  actual  loss  of  rent,  to  let  his  farm  to  a  tenant  in  indif- 
ferent circumstances.  The  question  remains.  Is  it  a  legitimate 
interest  of  the  landlords  as  a  body,  that  they  should  have  the  power 
of  following  the  produce  of  a  farm  in  the  hands  of  a  band  Jide  par- 
chaser?  We  venture  to  think  it  is  not  so;  and  that  a  landlord, 
reasonably  vigilant  and  reasonably  well  informed  of  the  circumstances 
of  his  tenant,  would  be  well  enough  secured  even  though  his  re- 
course were  cut  oflf  against  the  bond  fide  intromitter.  We  do  not 
think  it  is  possible  for  a  landlord  in  England,  exercising  reasonable 
caution,  to  suffer  material  loss  by  the  bankruptcy  of  his  tenant, 


THE  LAW  OF  HYPOTHEC.  403 

although  he  requires  to  distrain  in  order  to  secure  himself,  and 
although,  in  the  event  of  the  tenant's  bankruptcy,  his  distress  gives 
a  preference  only  for  a  year's  rent.  An  English  landlord  certainly 
will  exercise  great  circumspection  in  regard  to  his  tenant's  cha- 
racter as  a  substantial  person ;  and  this  practice  tends  very  much 
to  promote  the  general  improvement  of  the  land,  as  well  as  to  up- 
hold a  general  average  of  wealth  in  the  class  of  occupiers. 

If  the  landowners  in  Scotland  are  alive  to  their  true  interests,  we 
do  not  think  they  will  be  averse  to  any  change  which  will  place  on 
a  better  footing  commercial  dealings  in  the  produce  of  the  land, 
although  it  should  compel  them  to  exercise  more  circumspection  in 
their  choice  of  tenants,  and  more  vigilance  in  observing  their  cir- 
cumstances and  their  transactions.  This  observation,  of  course,  only 
applies,  providing  the  contemplated  change  preserves  what  we  have 
already  called  the  legitimate  interest  of  the  landlord;  and  in  order  to 
consider  how  such  a  change  might  be  effected,  so  as  to  alter  as  little 
as  possible  the  existing  law,  let  us  revert  for  a  moment  to  the  position 
of  the  heritable  creditor,  and  the  security  which  he  possesses  for  the 
payment  of  his  interest.  That  security  may  be  made  eifectual  in 
one  of  two  ways — by  an  action  of  poinding  the  ground,  or  by  the 
action  of  maills  and  duties.  The  right  of  an  heritable  creditor,  with- 
out a  title  to  possession  such  as  that  given  by  an  assignation  to 
the  rents,  was,  as  we  have  seen,  early  so  restricted,  that  until  made 
special  by  poinding,  he  could  not  prevent  a  voluntary  alienation  by 
the  tenant  of  the  goods  upon  the  land,  or  recover  goods  which 
have  been  carried  off  by  personal  diligence,  completed  without  his 
coming  forward  to  interfere.  The  creditor,  however,  who  has  taken 
an  assignation  of  the  rents,  is  entitled,  after  taking  his  decree  of 
maills  and  duties,  to  the  privileges  of  the  landlord's  hypothec ;  and 
accordingly,  it  has  become  the  universal  practice  in  heritable  bonds, 
for  the  creditor  to  take  such  an  assignation.  In  both  classes  of 
heritable  securities,  however,  the  important  modification  is  intro- 
duced by  the  Bankrupt  Act,  19  and  20  Vict.,  c.  79,  sec.  118, 
which,  in  case  of  the  respective  diligences  not  being  carried  through 
at  least  sixty  days  before  the  date  of  bankruptcy,  restricts  the 
preference  created  by  them  to  the  interest  of  the  debt  for  the 
current  half-yearly  term,  and  the  arrears  of  interest  for  one  year 
immediately  before  the  commencement  of  that  term.  Now  it  does 
not  appear  to  us  that  either  class  of  heritable  creditors  have  any 
cause  to  complain  of  the  insufficiency  of  the  security  for  the  pay- 
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ment  of  their  interest ;  and  it  is  difficult  to  see  that  the  restrictiom 
which  both  the  conrts  of  law  and  the  Legislature  have  seen  fit  to 
place  upon  the  rights  of  the  heritable  creditor  infeft,  should  not  be 
extended  to  the  right  of  the  landlord  himself.  It  would  be  for  the 
interest  of  commerce  if  the  right  of  hypothec  before  sequestration  of 
the  crop  and  stock,  were  assimilated  to  the  right  of  the  heritable 
creditor  (who  has  no  assignation  of  the  rents)  before  poinding  the 
ground, — a  right,  namely,  which  cannot  affect  any  alienation  by  the 
tenants  fully  completed  before  the  general  right  is  made  special  bj 
the  step  of  diligence.  It  would  be  for  the  interest  of  commerce  if 
some  provisions  were  introduced  to  ensure  the  publicity  of  the  dili- 
gence of  sequestration,  and  that  intromitters  establishing  their  bom 
fdes  should  be  protected.  And  it  would  be  for  the  interest  of  com- 
merce, if,  in  the  case  of  bankruptcy  ensuing  within  a  certain  date, 
the  preference  of  the  landlord  were  restricted  to  the  rent  of  the 
current  year,  and  of  such  further  terms  as  the  Legislature  may  think 
necessary.  We  do  not  think  some  provisions  of  the  kind  indicated 
would  be  found  prejudicial  to  the  general  interest  of  landlords.  In 
the  meantime,  we  are  glad  to  see  that  there  is  a  prospect  of  the 
question  being  submitted  to  the  only  method  of  inquiry  which  can 
satisfactorily  elicit  all  the  views,  opinions,  and  facts  which  can  be 
brought  to  bear  upon  the  subject  by  those  either  actually  interested, 
or  who  have  peculiar  means  of  information  within  their  reach. 

R.C. 
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At  the  close  of  the  sessional  year  we  resume  our  comments  upon 
the  current  law.  The  cases  referred  to  in  this  article  include  all 
those  decided  in  the  course  of  the  summer  session  which  appear  to 
possess  any  general  interest ;  and  in  grouping  them,  we  follow  sub- 
stantially the  same  order  of  arrangement  as  that  of  former  articles. 

I.  Family  Relations. — ^The  present  session  has  been  unusually 
barren  of  cases  falling  within  this  category.  The  only  one  we  shall 
notice  is  that  of  Lord  Macdonald^s  Curatory j  11th  July,  where  the 
Courts  for  the  first  time,  sanctioned  the  appointment  of  a  curator 
domiciled  and  resident  in  England.  As  the  curator  was  taken 
bound  by  his  bond  of  caution  to  appear  before  the  Court  of  Session 
to  answer  for  his  conduct  as  curator  when  required,  he  agreeing  to 
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prorogate  the  jarisdiction  of  the  Court  for  that  purpose,  and  bind- 
ing himself  to  obej  the  orders  of  the  Court  in  reference  to  the 
cnratorjr,  it  would  seem  that  the  Court  had  in  view  the  necessity  of 
taking  precautions  to  avoid  such  a  conflict  of  jurisdiction  as  occurred 
in  the  Marquis  of  Bute's  case.  It  is  certainly  not  desirable,  con- 
sidering the  intimate  union  of  England  and  Scotland,  that  the 
choice  of  guardians  should  be  confined  within  any  narrower  area 
than  the  United  Kingdom ;  and  it  is  to  be  hoped  that  the  liberal 
spirit  evinced  by  the  judges  of  our  Superior  Courts  in  matters 
affecting  their  equitable  jurisdiction,  may  be  reciprocated  by  the 
Court  of  Chancery. 

n.  Contract.— (1.)  &fe.— The  case  of  Smith  v.  Johnstm, 
Jane  21,  shows  that  exceptions  may  be  admitted  to  the  general  rule 
that  an  ofier  in  writing  must  be  accepted  in  the  same  manner.  In 
this  case  the  pursuer  had  purchased  certain  growing  crops  by  private 
bargain  from  the  agent  of  the  defender  authorized  to  act  in  that 
behalf.  The  purchaser,  at  the  request  of  the  vendor's  agent,  made 
his  offer  in  writing,  and  a  written  acceptance  was  promised  by  next 
morning ;  but  the  defender  subsequently  refused  delivery,  alleging 
that  the  contract  was  incomplete,  and  that  he  was  entitled  to 
resile.  The  Court,  notwithstanding,  gave  decree  for  specific  imple- 
ment, upon  the  ground  that  the  transaction  was  truly  completed 
by  the  verbal  agreement,  writing  being  only  required  for  the  pur- 
pose of  preserving  evidence  of  its  terms.  A  more  difficult  question 
would  have  been  presented  if  the  purchaser  had  declined  to  take 
delivery,  in  consequence  of  the  vendor  failing  to  transmit  his  written 
acceptance  within  the  time  agreed  on.  Such  a  failure  may  reason- 
ably  be  regarded  as  a  departure  from  the  terms  of  the  contract  on 
the  part  of  the  vendor,  giving  the  purchaser  the  option  of  either 
dedaring  the  sale  at  an  end,  or  suing  for  implement,  as  was  done  in 
the  present  instance. 

(2.)  Master  and  Servant. — In  the  case  of  Duncan  v.  Morrison^ 
June  24,  an  attempt  was  made,  but  without  success,  to  introduce 
the  principle  that  the  stipulated  period  within  which  notice  should 
be  given  for  the  termination  of  the  contract  of  hiring,  fixes  the  dura- 
tion of  the  contract.  The  pursuer  was  engaged  as  matron  and 
housekeeper  of  a  boarding  establishment  at  a  salary  of  L.30  a  year ; 
and  apart  from  special  stipulations,  the  contract  would,  on  the 
analogy  of  previous  decisions,  have  fallen  to  be  dealt  with  as  an 
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engagement  from  year  to  year.  Bat  it  was  agreed  that  the  arrange* 
ment  might  be  terminated  by  either  party  at  the  end  of  the  current 
year,  by  giving  three  months'  notice ;  and  this  was  maintained  by 
the  hirer  to  import  a  continuing  contract  terminable  at  any  time 
after  the  expiration  of  the  first  year  upon  three  months'  premonition. 
It  was  considered,  however,  that  such  an  indefinite  contract  not 
being  recognised  by  the  common  law,  could  not  be  inferred  in  the 
absence  of  an  express  agreement  to  that  effect.  The  contract  was 
held  to  be  renewed  from  year  to  year,  with  the  obligation  of  giving 
three  months'  notice,  as  in  the  ordinaiy  case  of  half-yearly  hiring^ 
with  a  month's  notice  before  the  term.  We  suspect  that  Mr 
Dunlop's  Bill  of  the  present  session,  if  passed  into  law,  would  not 
have  reached  the  present  case, — a  consideration  which  suggests 
doubts  as  to  the  expediency  of  making  partial  changes  in  a  depart- 
ment of  the  law  which  is  founded  upon  custom,  and  which  could 
not  be  altered  without  providing  by  anticipation  for  many  excep- 
tional cases. 

(3.)  Agency. — In  several  cases  of  recent  occurrence,  the  Court 
have  been  called  upon  to  apply  the  principle  of  quantum  meruit  to 
the  recompense  of  services  for  which  no  fixed  remuneration  bad 
been  stipulated.  The  cases  of  Addie  v.  Pink&rtorij  June  22,  and 
Barr  v.  Edinburgh  and  Glasgow  Railway  Company ^  June  17,  illus- 
trate the  principle,  without  exhibiting  any  special  circumstances 
deserving  of  more  particular  notice. 

The  case  of  Ranken  v.  Galloway y  June  11,  introduces  what  will 
generally  be  considered  an  extension  of  Uie  doctrine  of  recompense 
to  the  contract  of  professional  agency,  the  remuneration  for  which 
has  hitherto  been  supposed  to  be  regulated  by  usage,  or  by  what  is 
equivalent  to  usage, — the  understanding  that  such  contracts  are 
made  on  the  footing  that  the  agent  is  to  be  remunerated  according 
to  the  tables  of  fees  approved  by  the  profession.  The  question  was 
raised  by  a  petition  in  the  Sherifi^  Court  of  Lanarkshire  (afterwards 
advocated)  for  delivery  of  a  writ  of  confirmation  written  upon  a  dis- 
position which  the  respondent,  the  superior's  agent,  refused  to 
deliver  upon  payment  of  L.6,  9s.  6d.,  the  charge  allowed  by  the 
table  of  fees  of  the  Faculty  of  Procurators  in  Glasgow,  alleging 
that  he  was  not  bound  by  that  table,  and  that  he  was  entitled  to  a 
fee  of  L.9,  12s.  The  specialty  in  the  case  was,  that  Mr  Ranken, 
being  agent  for  the  Blythswood  property,  upon  which  a  large  part 
of  the  west  end  of  Glasgow  is  built,  had  an  adverse  interest  to  that 
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of  the  general  body  of  the  profession  in  the  matter.  The  SheriiF- 
substitate  (Bell),  to  whose  judgment  the  Sheriff  adhered,  held  that 
the  respondent  was  bound  by  the  table  of  fees  approved  by  the 
society  of  which  he  was  a  member ;  but  the  Second  Division  recalled 
the  judgment, — found  that  he  was  not  bound  by  the  table,  and  that 
there  was  no  ground  for  holding  that  there  was  any  implied  contract 
between  the  parties  that  the  respondent  should  be  riemunerated 
according  to  said  table  of  fees ;  and,  after  remitting  to  a  professional 
gentleman  in  Edinburgh,  found  that  the  sum  of  L.9,  Ss.  6d.,  sug- 
gested in  his  report,  was  a  fair  and  reasonable  remuneration  for  the 
services  performed. 

It  most  be  admitted  that  the  understanding  upon  which  profes- 
sional tables  of  fees  have  been  supposed  to  be  binding,  does  not  rest 
apon  any  authoritative  rule  of  law ;  but  in  the  absence  of  express 
antbority,  the  practice  which  has  so  long  prevailed  does  seem  to  us 
to  be  entitled  to  greater  weight  than  the  Court  has  accorded  to  it. 
Onr  object,  however,  in  noticing  the  case  is  not  to  find  fault  with 
the  law  as  laid  down  by  the  judges ;  but  to  point  out  the  incon- 
Tenience  which  must  result  from  the  sanction  which  has  been  given 
to  this  attempt  to  break  through  the  customary  rule  applicable  to 
the  taxation  of  agents'  accounts.  In  point  of  fact,  clients  do  contract 
upon  the  understanding  that  their  agents,  and  the  agents  of  the 
parties  contracted  with,  are  to  be  paid  according  to  the  professional 
tables  of  fees ;  for,  although  the  client  does  not  know  what  is  the 
fee  applicable  to  a  particular  piece  of  business,  he  knows  that  there 
is  a  fixed  fee,  and  that  it  has  been  so  fixed  by  the  profession — who, 
as  a  body,  are  acquainted  with  the  nature  of  the  business,  and  the 
amount  of  labour  and  responsibility  connected  with  it.  As  it  is 
impoBsible  for  clients  to  make  special  agreements  with  their  agents 
for  each  transaction,  it  is  but  fair  that  they  should  have  the  protec- 
tion of  a  fixed  table  of  fees,  according  to  which  their  agents'  accounts 
may  be  taxed,  without  the  necessity  of  resorting  to  the  Court  to 
determine  the  rate  of  remuneration.  If  the  profession  are  no  longer 
to  have  the  power  of  prescribing  a  table  of  fees  for  their  own 
remuneration,  that  power  must  be  vested  somewhere ;  and  we  would 
suggest  that  application  should  be  made  to  the  Court  to  revise  the 
tables  now  in  use,  and,  if  competent,  to  sanction  them  by  Act  ot 
Sederunt. 

(4.)  BUI  of  Exchange. — ^The  rule,  that  delivery  of  a  bill  stamp 
signed  in  blank  entitles  the  holder  to  fill  in  the  requisite  obligationi 
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was  applied  in  the  case  of  Bain  and  Purdie  v*  Brounij  Jane  3,- 
action  upon  a  promissory  note  written  upon  a  bill  stamp,  which  the 
principal  defender  had  sent  to  a  bank  agent  as  a  security  for  cash 
advances.  The  stamp  was  filled  up  with  a  promissory  note  in  the 
usual  form,  and  sent  to  and  endorsed  by  another  party  whom  the 
defender  had  nominated  as  his  cautioner  in  the  transaction.  In 
renewing  the  note,  the  relative  situations  of  the  maker  and  bdorser 
were  transposed.  Among  other  defisnces,  it  was  pleaded  that  the  note 
had  not  been  made  out  in  the  terms  authorized  by  the  maker ;  but 
this  defence,  as  well  as  one  to  the  eflfect  that  the  defender,  as  ind^m 
of  the  second  note,  was  entitled  to  notice  of  dishonour,  was  over- 
ruled. This  case  is  therefore  an  authority  for  the  proposition  (which 
has  already  received  some  support  from  English  decisions),  that  the 
indorser  of  a  bill  granted  for  his  own  accommodation  is  not  entitled 
to  notice  of  dishonour. 

In  Haldane  v.  MintOj  May  31,  suspension  of  a  warrant  of  im- 
prisonment upon  a  bill  of  exchange  was  broaght,  upon  the  ground 
that  the  suspender  had  tendered  payment  of  the  balance  under 
deduction  of  two  illiquid  claims,  consisting  of  sums  due  to  the 
suspender  for  the  price  of  turnips  and  cattle,  and  also  ot  a  som 
due  to  him  under  a  decree.  It  appeared  that  the  suspender  wss 
also  liable  to  the  charger  in  other  obligations.  The  Court  were 
of  opinion  that  if  the  delivery  of  cattle  and  turnips,  of  the  vake 
alleged,  could  be  held  to  be  payments  at  all,  they  were  indefinite 
pajrments,  which  the  incarcerating  creditor  was  entitled  to  impute  to 
his  least  secured  debt ;  and  the  suspension  was  accordingly  refused. 

III.  Injury. — ^The  Court  of  Session  is  certainly  not  liable  to  the 
reproach  which  is  sometimes  laid  to  the  charge  of  the  courts  at 
Westminster,  of  encouraging  petty  actions  of  damages.  The  prac- 
tice of  testing  the  relevancy  of  the  action  by  a  discussion  on  issues, 
while  it  may  occasionally  lead  to  the  turning  a  client  out  of  court 
whose  only  fault  is  that  he  does  not  know  how  to  state  his  case,  has 
the  advantage  of  extinguishing  many  groundless  claims  which  will 
not  bear  the  test  of  inquiry  into  the  legal  grounds  of  action.  This 
is  illustrated  by  two  recently  reported  cases  on  issues  of  reparation, 
— one  being  an  action  for  slander  said  to  have  been  uttered  ^on  or 
about  the  7th,  10th,  11th,  12th,  13th,  14th,  25th,  26th,  27th,  and 
28th  days  of  April  1860,  or  on  one  or  more  of  said  days,  within 
the  village  of  Newhaven,'  to  fishermen  and  other  persons  named  and 
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designed  in  the  proposed  issue,  Bisset  v.  Ecch$Jieldj  May  21.  The 
Second  Division  of  the  Court,  judging  that  the  specification  of  ten 
dajs  was  intended  not  to  apply  to  ten  different  slanders,  but  to  give 
a  latitude  in  point  of  time  beyond  what  the  pursuer  could  in  fairness 
require,  disallowed  the  issue,  and  dismissed  the  action  with  expenses. 
This  ease  suggests  the  inquiry,  Tihether  some  restriction  should  not 
ke  put  upon  the  right  to  sue  for  damages  for  mere  abuse.  The 
English  courts  allow  actions  for  defamatory  expressions  in  writing 
to  the  same  extent  as  our  own  courts ;  but  by  a  rule  of  practice 
which  has  the  force  of  law,  they  refuse  to  entertain  actions  for  spoken 
slander,  except  where  the  slander  amounts  to  a  deliberate  imputation 
of  crime,  or  where  special  damage  can  be  proved.  In  Scotland 
there  is  practically  no  restriction ;  yet  every  one  must  be  sensible 
of  the  absurdity  involved  in  a  trial  for  abusive  expressions  used  by 
a  fisherman  or  a  carter  to  a  companion  who  is  daily  in  the  habit  of 
garnishing  his  speech  with  expletives  similar  to  those  of  which  he 
complains.  In  the  present  case,  tlie  slander  consisted  in  calling  the 
pursuer  ^a  thief,  and  a  damned  blackguard.'  An  English  Chief 
Jnstice  is  said  to  have  ruled,  that  though  ^  thief  was  an  actionable 
expression,  it  was  not  actionable  to  call  the  pursuer  a  Mamned 
thief,' — the  combination  of  the  two  offensive  elements  being,  in  his 
opinion,  as  little  injurious  as  the  insipid  salt  formed  by  the  addition 
of  an  alkaloid  to  a  corrosive  acid.  Without  committing  ourselves  to 
an  approval  of  this  ingenious  construction,  we  may  say  that  it  would 
be  better  for  the  parties,  as  well  as  for  the  dignity  of  the  law,  that 
the  right  of  reparation  for  verbal  injury  should  be  confined  to  cases 
in  which  actual  damage  has  accrued.  Abusive  expressions  may 
lower  the  character  of  the  utterer,  but  can  seldom  be  the  cause  of 
injury  to  the  person  against  whom  they  are  directed;  and  where 
there  is  no  injury,  it  is  not  necessary  that  the  law  should  provide  a 
remedy. 

The  other  case  to  which  we  have  referred,  Tamlull  v.  HobJdrk. 
(Jane  18),  was  an  action  for  solatium  and  reparation  for  the  death 
of  the  pursuer's  sister,  by  whom  he  was  partially  supported.  The 
allegation  was,  that  the  deceased  had  caught  her  death  of  cold  in 
consequence  of  her  house  being  exposed  to  the  weather,  whilst  the 
landlord  was  in  course  of  executing  certain  repairs  upon  it  This 
claim  reminds  us  of  one  equally  ingenious,  which  occurred  a  few 
years  back,  where  a  trustee  claimed  damages  from  his  co-trustees 
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for  heart-disease,  brought  on  or  aggravated  by  their  perverse  oppo- 
sition to  his  wishes  in  the  management  of  the  trost.  It  need  hardlj 
be  said,  that  in  both  cases  the  cause  of  damage  was  held  to  be  too 
remote  to  afford  a  ground  of  action. 

The  strict  construction  of  records  in  actions  of  damages  has  re- 
ceived its  latest  illustration  in  the  case  of  Macintosh  v.  Smith  and 
Lowe  (June  22),  where  the  Lord  President  laid  down,  and  the 
Court,  on  a  bill  of  exceptions,  affirmed  the  ruling,  that  under  a 
summons  charging  the  defenders  with  wrongfiillj  detaining  the  pur- 
suer in  a  lunatic  asylum,  he  not  being  insane,  the  jury  were  not 
entitled  to  take  into  consideration  evidence  tending  to  establbh  a 
breach  of  the  statutory  regulations  applicable  to  lunatic  asylums,  of 
which  notice  had  not  been  given  in  the  record.  We  understand 
that  the  judgment  upon  the  bill  of  exceptions  has  been  appealed. 

IV.  PBOPBExr. — (1.)  River^  Minerals^  etc. — In  Morris  v.  Bicket 
(May  20),  the  Court  applied  the  rule  of  law,  that  it  is  not  allowable 
for  conterminous  heritors  aliquid  erigere  in  alveo  Jluminit^  to  a  case 
in  which  the  encroachment  was  so  slight  as  to  give  rise  to  the  plea, 
that  it  could  exert  no  appreciable  influence  upon  the  course  of  the 
stream,  or  upon  the  complainer^s  interest  in  the  solum.  The  Court 
disregarded  this  view  of  the  matter,  being  of  opinion  that  although 
damage  might  not  actually  be  occasioned  by  the  erection  of  a  wall 
projecting  a  few  inches  into  the  stream,  yet  as  the  encroachment 
involved  a  certain  risk  of  damage,  and  as  the  smallest  interference 
with  the  course  of  running  water  may  be  productive  of  the  most 
serious  results,  actual  damage  or  reasonable  probability  of  damage 
was  not  a  necessary  part  of  the  case  of  a  suspender  complaining  of 
such  encroachments.  The  converse  of  this  strict  interpretation  of 
proprietary  rights  is  shown  in  the  case  of  Macintosh  v.  Macintodt 
(July  15),  where  it  was  ruled,  that  as  the  operation  of  muir-bnming 
was  a  lawful  act,  the  proprietor  of  the  lands  where  the  burning  took 
place  was  not  responsible  for  the  consequences  of  the  extension  of 
the  fire  to  adjoining  lands,  unless  upon  proof  of  actual  negligence. 

The  case  cX  Findlay  v.  Maxwell  (July  13)  will  probably  be  re- 
ferred to  for  the  observations  of  the  judges  relative  to  the  imph'ed 
power  which  a  mineral-proprietor  possesses  of  making  a  reasonable 
use  of  the  surface,  for  the  purpose  of  working  the  mineral-field. 
The  question  in  this  case  was,  Whether  a  pit  which  had  been  sunk 
in  one  portion  of  what  was  originally  an  entire  estate,  could  be  used 
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or  the  excavation  of  coal  underlying  an  adjoining  subject,  which 
had  passed  by  purchase  into  the  hands  of  a  different  proprietor*  The 
failure  of  the  pursuer  to  connect  his  title  with  that  of  the  superficial 
estate  by  deeds  anterior  to  the  subdivision  of  the  property,  was  fatal 
to  his  ground  of  action  ;  and  the  general  question,  as  we  have  stated 
it,  did  not  form  the  subject  of  decision.  Lord  Deas,  however,  ex- 
pressed hinQself  as  favourable  to  the  view  that  the  right  of  the  under- 
groand  proprietor  to  work  out  the  minerals  by  a  connected  series  of 
workings,  should  not  be  prejudiced  by  the  circumstance  of  the  surface 
being  divided  amongst  different  proprietors  after  the  separation  of 
the  two  estates.  The  decisions  on  the  question  are  conflicting,  which 
is  not  surprising,  when  we  consider  the  difficulty  of  reconciling  the 
existence  of  two  distinct  rights  of  property  in  the  same  area  with 
the  principles  on  which  our  property-law  is  based. 

(2.)  Right  of  Way. — ^The  decision  of  the  new  Elgin  right  of  way 
case  (Jenkins  v.  Grigory  June  9),  although  satisfactory  as  regards 
the  individual  interests  involved  in  that  action,  may,  unless  the  prin- 
ciple is  modified  by  equitable  considerations  (as  it  probably  will  be), 
tend  materially  to  compromise  the  interests  of  the  public.  What 
the  Court  actually  found  was,  that  the  question  of  the  existence  of 
a  right  of  way  having  been  fairly  tried  in  an  action  at  the  instance 
of  certain  persons  who  were  allowed  to  represent  the  inhabitants  of 
the  district,  another  action  at  the  instance  of  different  individual  pur- 
suers was  not  maintainable.  The  opposite  rule,  it  was  thought,  might 
lead  to  oppression,  by  saddling  the  defender  with  a  succession  of 
minous  actions ;  and  it  is  scarcely  an  answer  to  this  argument,  that 
the  defender  may  recover  his  expenses,  because  it  is  well  known  that 
the  extrajudicial  expenses  alone  of  three  or  four  trials  of  a  case  of 
this  description  would  amount  to  a  small  fortune.  Besides,  there  is 
no  guarantee  that  the  defender  shall  recover  his  expenses  from  No. 
one,  as  a  condition  precedent  to  his  being  required  to  enter  the  lists 
with  Nos,  2,  8,  and  4 ;  nor  can  a  defender  in  such  a  case  hope  to 
escape  an  adverse  verdict  in  every  trial,  even  if  his  defence  be  well 
founded.  Upon  these  grounds,  we  hold  that  an  action  of  right  of  way 
is  truly  actio  popularisy  and  ought  to  be  treated  as  such.  The  prin- 
ciple of  retjudicatOj  in  its  usual  and  strict  sense,  fails  when  applied 
to  this  description  of  actions ;  and  it  would  be  mere  pedantry  to  main- 
tain an  application  of  that  principle  which  would  give  the  defender 
no  security  for  peaceable  possession  until  he  had  litigated  with  every 
one  of  her  Majesty's  subjects.     On  the  whole,  we  think  the  Court 
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must  just  consider  whether  there  has  or  has  not  been  a  fair  trial  of  tbe 
particular  right,  in  the  interest  of  the  public,  and  decide  accordingly. 

V.  Entail. — ^Two  questions  of  considerable  interest,  dependintr 
upon  the  construction  of  the  Entail  Amendment  Act,  were  decided 
by  the  First  Division  on  the  10th  and  11th  June.  In  the  case  of 
Boberiaon  (Strowan  Entail),  an  interlocutor  of  the  junior  Lord  Ordi- 
nary was  affirmed,  by  which  his  Lordship  found  that  an  application 
for  authority  to  disentail  could  not  be  prosecuted  by  the  heir  and 
representatives  of  the  petitioner  after  his  death.  The  death  of  the 
one  heir,  and  the  opening  of  the  succession  to  another,  gave  rise  to 
new  rights  in  the  person  of  the'next  heir-substitute.  If  the  heir  be 
a  minor,  as  he  was  in  this  case,  the  disentail  in  an  applicatioD  in- 
sisted in  at  his  instance  would  be  a  direct  contravention  of  tbe  pro- 
vision of  the  Act,  which  requires  that  the  heir  executing  the  disen- 
tail should  be  twenty-five  years  of  age.  In  the  case  of  Buchanan 
(Drumpeller  and  Burnhead  Entail),  the  Court,  on  the  report  of  tbe 
Lord  Ordinary,  ruled  that  lands  received  in  excambion,  after  the 
date  of  the  Act,  might  be  disentailed  under  the  3d  section,  as  being 
in  effect  parts  of  a  larger  entailed  estate  held  under  an  entail  exe- 
cuted before  1st  August  1848.  A  similar,  conclusion  was  arrived 
at  with  respect  to  lands  bought  with  compensation  money,  though 
the  Court,  owing  to  the  peculiar  wording  of  the  Lands  Clauses  Act, 
had  more  difficulty  in  assuming  that  these  were  to  be  regarded  as  a 
mrrogatum  for  the  land  taken  under  compulsory  powers. 

In  Howden  v.  Glassford  (July  7),  it  was  determined  by  the  First 
Division,  after  consultation  with  the  other  judges,  that  a  prohibiten* 
clause  in  which  the  w*ord  ^  dispose '  had  been  converted  by  erasure 
and  superinduction  into  '  dispone,'  was  neither  ineffectual  froin  in- 
sufficiency in  the  language  originally  used,  nor  null  in  respect  of 
erasure  in  substantialibus.  Their  Lordships  appear  to  have  been 
anxious  to  guard  against  the  decision  being  drawn  into  a  precedent 
for  disputing  the  peculiar  efficacy  of  the  mystical  word  ^  dispone'  in 
deeds  of  conveyance.  In  their  opinions,  it  is  sufficient  that  a  deed 
of  entail  prohibits  disposition  by  words  comprehensive  enough  to 
include,  though  not  necessarily  restricted  in  their  meaning  to  the 
formal  act  of  conveyance.  ^  Alienate '  had  already  been  held  to  be 
good  enough  for  the  purposes  of  a  prohibitory  clause.  '  Annalzie' 
is  one  of  the  words  employed  in  the  Entail  Statute ;  and  as  it  is 
not  now  considered  necessarv  that  deeds  of  entail  should  be  written 
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in  the  idiom  of  the  seventeenth  century,  *  dispose'  may  well  be 
received  as  a  word  of  equivalent  import. 

VI.  Trusts  and  Succession.— Upon  the  subject  of  proof  of 
trust  we  have,  in  addition  to  a  case  raising  the  issue  of  trust  or 
donation  {Kirkpatrick  v.  BelFs  Executors,  July  8),  another  decision 
upon  the  construction  of  the  Act  1696,  as  applied  to  the  proof 
of  a  constructive  trust.  An  action  was  raised  by  a  party  who  was 
joint  tenant  along  with  his  father  under  a  written  lease,  to  have 
it  declared  that  the  lease  was  truly  intended  for  his,  the  son's,  ex- 
clusive benefit.  It  being  considered  that  the  case  did  not  fall 
within  any  of  the  recognised  exceptions  to  the  rule  of  the  statute, 
the  Court  held  that  the  grpund  of  action  was  an  averment  of  trust, 
and  accordingly  limited  the  proof  to  writ  or  oath. 

It  is  fortunate  for  beneficiaries  that  the  greater  number  of  the 
difficulties  arising  upon  the  construction  of  trust  deeds  escape  de- 
tection by  their  advisers;  for,  if  we  may  judge  by  the  number  of 
cases  in  which  trustees  are  found  to  follow  suit  as  soon  as  a  new 
question  is  started,  the  number  of  undetermined  questions  must  be 
well-nigh  incalculable.  At  present  the  fashionable  question  is  the 
meaning  of  the  words  ^  executors  and  assignees,'  or  ^  heirs  and  suc- 
cessors,' occurring  at  the  end  of  a  destination.  Somebody  lately 
suggested  a  doubt  whether  such  words  occurring  in  a  settlement 
executed  before  the  date  of  the  Moveable  Succession  Act,  could  be 
held  to  include  heirs  taking  by  representation  under  that  Act ;  and 
now  there  are  probably  twenty  actions  in  Court  to  determine  the 
meaning  of  those  words  in  clauses  which  were  not  previously  sup- 
posed to  present  any  peculiar  difficulties  of  construction.  Two  of 
these  have  been  decided  this  summer  {Nimmo  v.  Murray's  Trs.^ 
June  3,  and  Cockburris  Trs.  v.  Cockburriy  June  10).  In  the  for- 
mer case  it  was  ruled  that  ^ heirs  and  successors' included  personii 
entitled  to  take  by  representation  under  the  Moveable  Succession 
Act.  No  doubt  can  be  entertained  of  the  soundness  of  this  decision. 
A  more  difficult  question  was  raised  in  a  case  decided  by  Lord 
Ormidale  last  winter,  but  not  brought  under  review  of  the  Court, 
where  the  words  used  were  *  executors  and  assigns  f  and  it  was 
maintained  that  the  word  ^  executors'  must  be  confined  to  executors- 
at-law,  i.e.y  those  entitled  to  the  office  of  executor,  whicb  office  repre- 
sentatives under  the  Moveable  Succession  Act  are  not  entitled  tu 
assume  in  competition  with  the  next  of  kin. 
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VII.  Pabochial  Law.— The  reports  of  this  session  contMn  a 
variety  of  decisions  connected  with  the  liabilities  of  proprietors  in 
connection  with  charches,  glebes,  and  schools,  and  the  support  of 
the  poor ;  bat  none  of  them  possess  any  general  interest  excepting 
perhaps  the  case  of  the  Inspector  of  North  Leith  v.  The  Commit 
sionersfor  the  Leith  Harbour  and  Docks  (June  17).  In  this  case 
their  Lordships  of  the  First  Division  (affirming  the  judgment  of  Lord 
Jerviswoode)  held,  that  the  right  of  port  and  harbour,  and  of  levy- 
ing dues  vested  in  the  commissioners,  was  a  subject  liable  to  assess- 
ment for  the  relief  of  the  poor.  But  as  this  decision  is  merelj  a 
repetition  of  the  judgment  in  Adamaon  v.  The  Clyd€  Trusteu^  it  is 
unnecessary  that  we  should  particularize  the  grounds  of  it. 

« 

Vin.  Actions  and  Diligence. — The  Accountant  in  Bank- 
ruptcy has  raised  the  question.  Whether  the  prohibition  of  the  83d 
section  of  the  Bankruptcy  Act  against  the  trustee  retaining  in  his 
hands  more  than  L.50  of  the  trust  money,  apphes  to  dividends 
already  declared  and  held  by  the  trustee  for  the  purpose  of  distriba- 
tion.  The  Court  very  properly  held  that  the  section  was  appli- 
cable ;  the  reason  of  the  prohibition  being  as  strong  in  the  particular 
as  in  the  general  case.  Their  Lordships  were,  however,  of  opinion, 
that  the  question  was  properly  brought  before  the  Court  for  deci- 
sion, and  that  the  trustee  was  entitled  to  have  it  judicially  determiiied 
{Froyd^a  Seqn.y  June  29). 

An  important  decision  connected  with  the  law  of  diligence  {Botm 
V.  Allany  June  1)  has  suggested  the  topic  of  another  article  in  this 
number  of  the  Joumaly  to  which  we  beg  to  refer  our  readers. 


VACATION  ARRANGEMENTS. 

CIRCUIT  AFPOINTMEMTS. 

NoBTH. — ^Lords  Jnstioe-Glerk  and  Neaves.  J.  A.  Criohton,  Esq.,  AdvoaUe- 
Depute,    ^neas  Macbean,  Clerk, 

Invemeu — Thursday,  15th  September.  Aberdeen — ^Tuesday,  20th  September. 
/VrM— Tuesday,  27th  September. 

South. — Lords  Cowan  and  Deas. '  Alexander  Moncrieff,  Esq.,  Adooeaie 
Depute.    Robert  L.  Stuart,  Clerk. 

Dumfries— Frid&j^  9th  September.  Ayr — Wednesday,  14ih  September. 
Jedburgh— TueadAjy  20th  September. 

West. — ^Lords  Ardmillan  and  Jerriswoode.  G.  H.  Thorns,  Esq.,  AdooeaU- 
Depute.    W.  Hamilton  Bell,  Clerk. 

S/fHin^— Thursday,  8th  September,  /nverary— Wednesday,  14th  September. 
Glasgow — ^Monday,  19ih  September,  at  12  noon. 
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BILL-CHAlfBEB  ROTATION  OF  JUDGES. 

Autumn  Vacation,  1864. 

Tbnnday,  2l8t  July,  to  Saturday,  23d  July  1864,    .  Lord  Kiklocr. 

Monday,  25th  July,  to  Saturday,  6th  August,  .  Lord  Ormidale. 

Monday,  8th  August,  to  Saturday,  20th  August,      .  Lord  Barcaple. 

Monday,  22d  August,  to  Saturday,  Sd  September,  .  Lord  Gurbiehill. 

Monday,  6th  September,  to  Saturday,  17th  September,  Lord  Bemuolme. 

Monday,  19th  September,  to  Saturday,  Ist  October,  Lord  Kinloch. 

Monday,  3d  October,  to  Saturday,  15th  October,      .  Lord  Ormidale. 

Monday,  17th  October,  to  Saturday,  29th  October,  .  Lord  Barcaple. 

Monday,  Slst  October,  to  meeting  of  Court,  Lord  Curriehill. 

BOX-DATS. 

Thursday,  1st  September ;  and  Thursday,  18th  October. 


f  igtJBit  af  ^tmms. 

COURT  OF  SESSION. 

FIRST  DIVISION. 

TuRNBULL  V.  HoBKiRK. — Jtme  18. 

MqHxration — Issues. 

This  was  an  action  at  the  instance  of  a  lame  and  infirm  man  in  How- 
gate,  Hawick,  against  his  landlord  for  reparation  and  solatium  for  the 
death  of  bis  sister,  by  whom  he  was  partially  supported  and  attended  to, 
and  who  lired  in  the  same  house  with  him.  The  alleged  grounds  of 
action  were  that  repairs  were  begun  on  their  houses  without  notice  to  the 
tenants  in  December  1862,  and  that  in  consequence  of  these  repairs  the 
sister  was  so  exposed  to  the  weather  that  she  caught  cold  and  died,  and 
that  the  pnrsoer  himself  was  deprived  of  all  access  to  his  house,  which  was 
on  the  highest  floor,  except  by  boards  laid  in  a  slanting  direction. 

The  Lord  Ordinary  dismissed  the  action  so  far  as  regarded  the  conclu- 
sion for  solatium,  and  the  case  was  now  reported  to  the  Conrt  on  the  fol- 
lowing proposed  issnes : — 

1.  Whether,  in  or  abont  the  month  of  December  1862,  the  pursner's 
Bister,  Eaphemia  Tnmbnll,  was  tenant  of  a  house  immediately  under  the 
roof  in  said  tenement,  and  the  pursuer  occupied  a  part  of  said  honse ;  and 
whether,  in  consequence  of  the  wrongous  and  unwarrantable  acts  of  the 
defender,  the  pursner's  said  sister  was  seized  with  cold  and  influenza, 
wbich  caosed  her  death,  to  the  loss,  injury,  and  damage  of  the  pnrsner? 

2.  Whether,  ....  while  the  pnrsner  occupied,  as  aforesaid, 
tlie  said  house,  etc.,  the  pursuer  was  exposed  to  the  inclemency  of  the 
weather,  and  prevented  from  getting  access  to  his  said  dwelling-honse, 
to  his  loss,  etc.  f 

Damages  laid  at  L.800. 

Hie  Oourt  held  that  the  record  was  not  sufficiently  specific  either  in 
regard  to  the  degree  in  which  the  porsner  was  dependent  on  his  sister,  or 
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io  respect  of  the  iDConyenience  suffered  by  him  from  want  of  access  to  the 
hoQse.  From  all  that  appeared^  the  InconTenience  might  hare  been  of 
the  slightest  description.  He  might  merely  have  been  kept  ont  of  his 
hoQse  for  a  single  night,  and  been  obliged  to  sleep  with  a  friend  The 
action,  moreover,  was  laid  both  for  solatium  and  patrimonial  loss.  The 
former  was  now  oat  of  the  case ;  bat  on  the  issue  as  laid  it  included  both, 
and  it  would  be  very  inconvenient  and  improper  to  be  obliged  to  Isj 
before  a  jury  both  the  original  record  and  the  circumstances  which  had 
changed  it  into  another  record. 
The  action  was  therefore  dismissed  with  expenses. 

M^Intosh  v.  Smith  and  Lowe. — June  22. 
Damages  for  Wrongful  Detention -^  Exceptions. 
In  the  month  of  February  last  an  action  of  damages  was  tried  before 
Lord  Kinloch  and  a  jury,  at  the  instance  of  Angus  M'Intosh,  Esq.,  of 
Holme  and  Drummond,  against  Drs  Smith  and  Lowe,  the  proprietors  or 
keepers  of  Saughton  Hall  Asylum.  The  alleged  ground  of  action  w&s 
the  forcible  and  wrongful  detention  of  the  pursuer  in  the  said  asylam  bj 
the  defenders,  he  being  sane,  and  they  knowing  him  to  be  so ;  and  the 
issue  adjusted  to  try  the  case  was  generally  whether  the  defenders  wrong- 
fully and  illegally  detained  the  pursuer,  to  his  loss,  injury,  and  damage. 
After  a  trial  which  occupied  seven  days,  the  jury,  having  been  locked  ap 
for  more  than  three  hours,  returned  a  verdict  for  the  defenders  by  a  ma- 
jority of  nine  to  three.  The  pursuer  having  taken  exception  at  the  trial 
to  the  ruling  of  the  presiding  judge  on  certain  points,  these  were  broagbt 
before  the  Court  by  bill  of  exceptions.  The  first  and  fourth  exceptions 
had  reference  to  the  judge's  refusal  to  admit  certain  evidence.  Li  1861 
Mr  Mcintosh  brought  an  action  of  declarator  of  sanity  against  his  mother, 
Drs  Smith  and  Lowe,  and  some  others.  There  were  no  petitory  concla- 
sions  in  the  summons,  and  no  appearance  was  made  for  the  defenders ; 
and  Mr  Mcintosh,  after  leading  an  ex  parte  proof,  obtained  decree  in  ab- 
sence, declaring  him  to  have  been  compos  mentis  during  the  period  when 
he  was  confined  at  Saughton  Hall.  At  the  trial  an  extract  of  this  decree 
was  tendered  in  evidence  for  the  pursuer  to  maintain  his  case,  but  Lord 
Kinloch  refused  to  admit  it,  and  the  pursuer  took  exception.  The  second 
and  third  exceptions  had  reference  to  the  admissibility  of  certain  evidence 
which  the  judge  had  allowed  to  be  received.  The  pursuer  having  stated 
in  evidence  that  he  went  down  to  Richmond  once  in  the  spring  of  1852, 
and  that  something  particular  then  occurred,  the  defenders'  counsel  pro- 
posed to  ask  the  witness  about  the  particulars  referred  to,  when  the 
counsel  for  the  pursuer  objected  that  the  defenders  were  not  entitled  to 
ask  the  witness  questions  concerning  specific  instances  of  previous  conduct 
on  his  part  of  which  no  notice  was  given  on  the  record.  Lord  Kinloch 
repelled  the  objection,  and  admitted  the  evidence ;  and  the  pursuer  took 
exception  to  this  ruling.  The  fifth  and  only  other  exception  insisted  in 
referred  to  a  direction  of  the  judge  to  the  jury.  The  pursuer  having 
pleaded  that  he  was  entitled  to  a  verdict  in  respect  of  his  having  been 
improperly  confined  in  the  strong  room  of  the  asylum,  and  in  respect  of 
certain  irregularities  on  the  part  of  the  defenders  in  keeping  the  statutory 
registers  of  patients.  Lord  Kinloch  directed  the  jury  that  the  issue  sent 
for  trial  by  the  Court  did  not  raise  the  question,  Whether,  supposing  the 
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parsuer  rightly  detftined  in  an  asylum,  there  was  any  illegality  in  the  mode 
of  his  confiDement,  and  did  not  raise  any  question  of  breacli  of  statute, 
or  of  regulations  made  under  authority  of  statute,  in  regard  to  the  regis* 
ters  of  the  asylum  or  the  manner  of  keeping  them  ? 

To-day  the  Court  unanimously  affirmed  the  ruling  of  the  judge  presid- 
io^  at  the  trial  on  all  these  points,  and  refused  the  bill  of  exceptions. 

Duncan  v.  Morrison. — June  24. 
Master  and  Servant — Term  of  Employment, 

la  the  end  of  April  1857,  the  pursuer,  who  is  the  widow  of  the  late 
Andrew  Duncan,  writer  in  Lerwick,  was  engaged  by  the  defender  as 
matron  and  housekeeper  of  a  boarding  establishment  kept  by  him  at 
Glasgow,  at  a  salary  of  L.30  a  year,  with  board  and  lodging.  The 
porsner  was  engaged  for  a  year,  but  it  was  agreed  that  the  engagement 
might  be  terminated  by  either  party  at  the  end  of  the  current  year  by 
dnng  three  months'  notice.  The  defender's  establishment  consisted, 
besides  himself  and  the  pursuer,  of  about  eight  boys  as  boarders,  two 
cators,  and  two  female  servants ;  and  the  situation  of  matron  and  house- 
keeper is  described  as  one  of  trust  and  responsibility.  The  pursuer 
entered  on  the  defender's  employment  at  15th  May  1857.  At  the  end  of 
the  first  year  she  continued  in  the  discharge  of  her  duties,  by  tacit  relo- 
cation, for  a  second  year,  and  she  had  entered  on  a  third  year,  when  on 
or  about  the  31st  July  1859  she  was  dismissed  by  the  defender,  on  the 
ground  of  her  baring  neglected  her  duties.  During  the  two  years  from 
Whitsunday  1857  to  Whitsunday  1859  she  received  her  salary  half- 
yearly,  at  Whitsunday  and  Martinmas.  In  these  circumstances  the  pur- 
suer brought  the  present  action  in  the  Sheriff  Court  of  Glasgow,  in 
which  she  sues  the  defender  for  L.25,  as  the  balance  (L.5  had  been  paid 
to  account)  of  the  year's  salary  current  at  her  dismissal,  and  for  L.21, 
lOe.  of  board  wages  for  the  unexpired  period  of  that  year,  on  the  ground 
that  she  was  dismissed  from  the  defender's  employment  without  just  or 
efficient  cause.  In  defence,  the  defender  denied  that  the  pursuer  was 
enj^aged  for  a  year,  and  averred  that  the  engagement  was  not  for  any 
deiSaite  period,  but  that  it  was  terminable  at  any  time  on  three  months' 
notice,  and  he  offered  the  pursuer  wages  and  board  wi^es  till  the  first 
term  of  Martinmas  after  dismissal.  The  defender  also  pleaded  that  he 
vas  justified  in  dismissing  the  pursuer,  *  in  consequence  of  her  misman- 
agement, misconduct,  and  incompetency  in  regard  to  her  duties.' 

The  Sheriff-substitute  (Strathem)  found  the  pursuer  entitled  to  the 
wages  and  board  wages  sued  for.  The  Sheriff  (Sir  A.  Alison)  reversed 
this  interlocutor,  holding  that  the  wages  and  board  wages  offered  by  the 
defender  were  all  for  which  he  was  liable.  The  pursuer  having  advocated, 
the  Lord  Ordinary  (Mackenzie)  recalled  the  SherifTs  judgment,  and  af- 
firmed that  of  the  Sherifif-snbstitute. 

The  averment  that  there  were  sufficient  grounds  to  justify  the  pursuer's 
dismissal  having  been  virtually  abandoned  at  the  debate,  the  only  question 
came  to  be,  whether  the  pursuer  was  hired  by  the  year  as  alleged  by  her,  or 
whether  the  hiring  was  for  no  definite  period,  and  terminable  at  any  time 
OD  three  months'  notice  by  either  party,  as  maintained  by  the  defender. 

The  Lord  Ordinary,  in  the  note  to  his  interlocutor,  stated  that,  after 

vou  vin.  NO.  xcn.— AUGUST  1864.  3  o 
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carefully  considering  the  proof,  he  concurred  with  the  Sheriff-suhstitnte 
in  thinking  that  it  was  a  case  of  yearly  hiring,  although  it  was  agreed 
that  the  engagement  might  be  terminated  at  the  end  of  the  current  year 
by  either  party  giving  three  months'  notice  to  the  other. 

To-day  the  Court  adhered  to  the  Lord  Ordinary's  judgment,  holdiDg 
that  the  contract  of  employment  averred  by  the  defender  was  of  an  unuroal 
character,  and  therefore  the  onus  of  provmg  it  distinctly  was  on  the  party 
averring  it,  and  that  this  onus  had  not  been  discharged  by  the  defender. 

Repobt  by  Accountant  in  Bankruptcy  in  Fretd's  Sequkstratios.— 

June  29. 
Bankrupt  Act — LiabiUly  of  Trustee. 

The  83d  section  of  the  Bankruptcy  (Scotland)  Act,  1856,  enacts  that— 
'  If  the  trustee  shall  keep  in  his  bands  any  sum  exceeding  L.50  belongiog 
to  the  estate  for  more  than  ten  days,  he  shall  pay  interest  to  the  creditors 
at  the  rate  of  L.20  per  centum  per  annum  on  the  excess  of  such  Eurn 
above  L.50  for  such  time  as  the  same  shall  be  in  his  hands  beyond  tea 
days.'  The  trustee  on  this  estate  having  been  appointed  by  the  commis- 
sioners to  divide  the  sum  of  L.643  as  a  first  dividend  among  the  creditors 
who  had  lodged  their  claims  in  terms  of  the  statute,  intimated  to  all  the 
creditors  by  circular  that  the  dividend  which  had  been  declared  would  be 
payable  at  his  office  in  Glasgow  on  the  8th  day  of  October  1863.  Be- 
tween the  8th  and  15th  of  October,  creditors  to  the  extent  of  L.423,  Ids. 
lid.  applied  for  and  obtained  their  dividends.  The  creditors  entitled  to 
the  remaining  L.219,  6s.  Id.  did  not  apply  for  their  dividends  until  the 
30th  October,  and  during  this  period  the  trustee  retained  this  sum  of 
L.219,  6s.  Id.  in  his  hands.  As  this  appeared  from  his  accounts  wbea 
they  were  lodged  with  the  Accountant  in  Bankruptcy,  in  terms  of  the 
statute,  he  called  on  the  trustee  for  an  explanation  of  the  apparent  coo- 
travention  of  the  provisions  of  the  statute.  The  trustee,  in  answer  to  this 
call,  maintained  that,  on  a  dividend  becoming  payable,  the  trustee  is 
entitled  to  draw  the  amount  of  the  dividend  from  the  bank  account,  and 
that  he  then  holds  the  money  for  the  creditors  respectively,  and  that  it 
then  ceases  to  be  money  belonging  to  the  bankrupt  estate,  as  it  is  payable 
at  call  by  the  trustee  to  the  creditors.  The  question  thus  raised  was 
brought  before  the  Court  by  a  report  from  the  Accountant  in  Bankroptcjf 
with  answers  thereto  for  the  trustee.  After  hearing  counsel  to-day,  the 
Court  unanimously  held  that,  as  it  was  the  whole  scope  and  policy  of  the 
Bankrupt  Act  to  guard  against  a  trustee's  retaining  in  h^  hands,  for 
more  than  ten  days,  upwards  of  L.50  belonging  to  the  bankrupt  estate, 
and  the  terms  of  the  statute  were  sufficient  to  give  effect  to  this  intent, 
there  had  been  a  contravention  of  the  statute  in  the  present  case,  render- 
ing the  trustee  liable  for  the  additional  interest.  The  amount  not  claimed 
by  the  creditors  on  the  date  at  which  it  was  intimated  the  dividends  would 
be  paid,  should,  they  were  of  opinion,  have  been  re-deposited  by  the 
trustee  in  the  general  sequestration  account.  Their  Lordships  stated 
that  the  question  had  been  very  properly  brought  before  the  Court  for 
decision,  and  it  was  satisfactory  that  it  occurred  in  a  case  where  the 
amount  was  so  small,  and  the  position  of  the  parties  was  such  as  to  make 
the  question  an  abstract  and  not  a  personal  one. 

The  Accountant  in  Bankruptcy  did  not  ask  for  expenses. 
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Dec,,  The  Elgin  akd  Lossiemouth  Hauboub  Comfakt  v.  Adamsok. — 

June  30. 

Contract — Reference — Declarator, 
In  1859  the  defender  became  contractor  for  the  ezecation  of  certain 
works  for  the  extension  and  improvement  of  Lossiemouth  Harbour, 
according  to  plans  and  specifications  prepared  by  Mr  James  Abemethy, 
ciril  engineer,  London,  on  behalf  of  the  pursuer.  By  the  contract 
between  the  parties  it  was  stipulated  that,  ^  in  the  event  of  the  con- 
tractor suspending  the  works  fourteen  days  without  sufficient  cause,  or  of 
his  becoming  unable  to  carry  on  the  works  with  efficiency,  or  to  fulfil  the 
cooditions  of  the  contract,  the  directors  shall  have  power  to  take  pos- 
session and  complete  the  works  by  their  own  workmen,  or  to  re-let  the 
same  to  such  other  contractor  as  they  may  think  proper,  any  additional 
expense  which  may  be  thus  incurred  to  be  deducted  from  the  amount 
doe  to  the  contractor  at  the  time.'  It  was  also  stipulated  that,  in  the 
absence  of  the  engineer-in-chief  to  the  harbour  directors,  the  resident 
esgineer  appointed  by  him  should  from  time  to  time  direct  the  order  in 
which  the  work  was  to  be  proceeded  with,  and  should  be  the  judge  of  the 
quality  of  all  workmanship  and  materials  used  in  the  construction  of  the 
works.  The  contract  also  contained  a  clause  in  these  terms : — In  the 
erent  of  any  question  arising  between  the  said  harbour  directors  or  the 
.^aid  resident  engineer  and  the  contractor  on  any  part  of  these  conditions 
and  specifications,  or  as  to  the  intent  and  meaning  of  any  part  of  the 
contract-drawings,  or  as  to  the  intent  and  meaning  of  the  schedule  of 
prices,  their  application  to  the  payments  to  the  contractor,  or  as  to  the 
mode  of  measuring  the  work  or  the  execution  and  completion  of  the 
same,  or  as  to  the  conditions  inserted  in  this  contract,  or  as  to  any  other 
qaestion  of  difference  whatsoever,  such  questions  or  matter  of  difference 
shall  be  settled  by  the  said  James  Abernethy,  engineer-in-chief  to  the 
said  harbour  directors ;  or,  in  the  event  of  his  ceasing  to  be  the  engineer 
to  the  said  harbour  directors,  by  the  engineer-in-chief  for  the  time  being 
to  whom  the  same  may  be  entrusted  to  carry  on  the  works  with  efficiency, 
or  to  fulfil  the  conditions  of  the  contract,  the  directors  shall  have  power 
to  take  possession  and  complete  the  works  by  their  own  workmen,  or  to 
re-let  the  same  to  such  other  contractor  as  they  may  think  proper,  any 
additional  expense  which  may  be  thus  incurred  to  be  deducted  from  the 
amount  due  to  the  contractor.  In  consequence  of  extensive  additions  to 
the  original  plans,  the  stipulated  term  for  complethig  the  works — 1st 
January  1861 — was  departed  from,  the  pursuers  averring  that  the  1st 
April  following  was  substituted,  while  the  defender  averred  that  no 
definite  time  was  fixed.  In  that  month  a  great  part  of  the  works  was 
thrown  down  by  a  violent  storm,  and  plans  were  prepared  by  the  engineer, 
Mr  Abemethy,  for  rebuilding  that  portion  of  the  works  in  a  more  durable 
manner.  The  works  were  then  proceeded  with  under  the  inspection  of 
Mr  Adkins,  the  resident  engineer  appointed  by  Mr  Abernethy  (who  had 
been  so  from  the  outset),  until  the  end  of  December  1861,  when  Mr 
Malloch  was  appointed  his  successor.  On  2d  January  1862,  when  the 
works  were  nearly  completed,  Malloch  objected  to  a  small  portion  of  the 
work  then  in  progress  as  not  being  in  accordance  with  the  plans  and 
specifications,  and  reported  the  matter  to  Mr  Abernethy.    By  the  con- 
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tract  the  work  was  to  be  ineasared  at  tlie  end  of  each  month,  and  the 
contractor  paid  an  instalment  of  the  contract  price,  at  the  rate  of  90  per 
cent,  upon  the  measured  valae.  The  last  measurement  was  np  to  28th 
November  1861,  on  which  the  contractor  had  been  paid  his  instahnent. 
Before  Malioch  found  fault  with  the  work,  the  contractor  had  requested 
Mr  Aberuethy  to  measure  the  work  up  to  the  end  of  December,  and  issue 
his  certificate  for  payment  of  the  monthly  instalment.  In  consequence  of 
the  contractor's  refusal  to  comply  with  Mr  Malloch's  orders  in  regard  to 
the  work  objected  to,  Mr  Abernethy  refused  to  issue  his  certificate,  and 
the  pursuers  declined  to  pay- the  monthly  instalment.  The  contractor 
then,  on  13th  January,  withdrew  from  the  contract  on  the  ground  that 
the  monthly  instahnent  was  wrongously  withheld  from  him.  The  pur- 
suers had  for  some  time  previously  been  privately  in  communication  with 
Mr  Abernethy,  to  whom  they  represented  that  the  works  had  been 
throughout  insufficiently  executed,  and  were  not  in  accordance  with  the 
plans  and  specifications.  Under  Mr  Abemethy's  advice,  the  pursuen:. 
after  fourteen  days*  notice  to  the  contractor,  took  the  works  into  their 
own  hands.  The  contractor,  in  March  1862,  raised  an  action  against 
the  Harbour  Company  for  payment  of  the  balance  of  contract  price  due 
to  him,  and  also  for  damages  for  breach  of  contract.  In  this  action  the 
Company  averred  that  the  works  had  been  throughout  insufficiently  exe- 
cuted, and  pleaded  that  the  action  was  incompetent,  in  respect  that  the 
whole  questions  raised  were  within  the  reference  clause  in  the  contract, 
and  fell  to  be  decided  by  Mr  Abernethy.  On  the  other  hand,  the  con- 
tractor pleaded— (1)  that  the  reference  to  the  Company's  engineer  was 
merely  eiiecutorial  of  the  contract  between  the  parties,  and  that  the 
primary  contract  being  at  an  end,  the  reference  was  no  longer  operative; 
(2)  that  in  any  view  there  were  legal  questions  involved  which  could  not 
fall  within  the  reference;  and  (3)  that  Mr  Abernethy  was  disqualified 
from  acting  as  arbiter,  in  respect  that  the  sufficiency  of  his  own  plans  was 
involved,  and  that  he  had,  without  hearing  the  contractor,  expressed  an 
opinion  against  him  on  the  questions  of  difference.  The  Harbour  Com- 
pany then,  in  February  1868,  brought  the  present  action  of  declarator  to 
have  it  found  that  the  reference  was  still  binding  on  the  parties,  and  that 
the  whole  matters  embraced  in  the  action  at  the  contractor's  instance  fell 
within  the  reference.  Shortly  afterwards  the  Company  also  raised  an 
action  of  damages  against  the  contractor  for  breach  of  contract.  A 
record  in  all  the  actions  was  made  up  and  closed,  but  the  discussion  was 
limited  in  the  first  instance  to  the  action  of  declarator.  The  Lord 
Ordinary  (Mackenzie)  sustained  the  declarator ;  but  to-day  the  Coart, 
after  hearing  counsel  on  the  contractor's  reclaiming  note,  held  that  the 
contractor's  claim  for  the  balance  of  the  contract  price  was  still  within 
the  reference  to  the  engineer,  but  that  the  claim  for  damages  was  not  so, 
and  therefore  to  that  extent  recalled  the  Lord  Ordinary's  interlocutor,  do 
expenses  being  given  to  either  party. 

M,P,y  Rogers'  Trustees  v.  Rogers,  etc. — Jidy  1. 
MuUiplepoindiJig — Competency. 

This  was  a  multiplepoindiug  brought  in  the  names  of  the  trustees  of 
the  late  Mr  Rogers  of  Northfield,  and  by  two  of  the  beneficiaries  under 
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the  trnst-deed  for  the  distribution  of  the  estate.  It  appeared  that, 
on  the  death  of  Mr  Rogers'  widow,  who  was  liferented  in  the  pro- 
perty, the  trnstees  were  directed  to  pay  one  of  the  children,  Mrs  Scott, 
a  legacy  of  L.60  in  a  certain  event,  and  thereafter  to  divide  the  entire 
residne  equally  among  Mrs  Scott  and  her  two  brothers,  James  and  Wil- 
liam Rogers,  the  real  raisers.  The  L.60  was  paid,  and  already  each  of 
them  had  received  L.1500  each.  There  was  still  a  balance  of  about 
L.1800  to  divide ;  but  Mrs  Scott  had  claimed  a  debt  against  the  estate, 
as  executrix  of  her  mother,  of  L.686 ;  and  the  trnstees  were  proceeding 
to  take  the  opinion  of  counsel  as  to  what  they  should  do  with  this  claim, 
vhen  their  proceedings  were  interrupted  by  the  summons  being  raised. 
They  now  complained  of  this  on  the  ground  that  Mrs  Scott  had  neither 
taken  nor  threatened  any  legal  proceedings  against  the  estate,  and  very 
ix^ibly  would  acquiesce  if  counsel  would  advise  that  the  trustees  ought 
cot  to  entertain  her  claim.  The  Lord  Ordinary  (Jerviswoode)  said  the 
case  was  a  very  narrow  one  as  respects  the  competency,  but  on  the  whole 
he  thought  it  better  that  it  should  proceed.  He  therefore  repelled  the 
objections,  and  to-day  the  Court  adhered. 

Lindsay  r.  Fettes'  Trustees. — July  2. 
LtabiUtt/^of  Trustees  to  aliment  Bastard — Evidence. 

This  is  an  action  for  aliment  at  the  instance  of  a  person  designing 
herself  Phillis  Mein  or  Fettes  or  Lindsay,  widow,  residing  in  Edinburgh, 
against  the  trustees  of  the  late  Sir  William  Fettes,  of  Comely  Bank,  Bart. 
The  pursuer  avers  that  she  is  the  illegitimate  daughter  of  Sir  William 
Fettea ;  that  he  admitted  the  paternity  to  her  and  several  others ;  and 
that,  as  she  is  now  destitute,  the  defenders,  as  the  trustees  of  her  putative 
father,  are  liable  for  her  support.  The  defenders  denied  the  pursuer's 
averments,  and  pleaded  in  limine  that  these  were  not  relevant  to  support 
the  conclusions  of  the  summons.  The  Lord  Ordinary  (Jerviswoode)  re- 
pelled this  plea,  and  appointed  the  cause  to  be  enrolled  for  further  pro- 
cedure. 

The  defenders  having  reclaimed  against  this  interlocutor,  the  Court 
called  upon  the  pursuer  to  explain  the  kind  of  evidence  by  which  she 
proposed  to  instruct  the  averments  as  to  the  alleged  acknowledgments  of 
the  paternity  by  Sir  William  Fettes.  It  was  stated  for  the  pursuer  that 
this  would  be  done  by  the  evidence  of  the  pursuer  herself,  and  of  several 
persons  who  had  learned  from  others  now  dead  that  Sir  William  Fettes 
bad  made  the  acknowledgments  to  them. 

To-day  the  Court  recalled  the  Lord  Ordinary's  interlocutor  in  hoc  statu, 
and  allowed  the  parties  a  proof  before  answer.  Their  Lordships  stated 
that  in  the  meantime  they  gave  no  opinion  as  to  the  competency  of  prov- 
ing that  a  person  now  alive  had  heard  a  person  now  dead  say  that  an 
ackDowledgment  had  been  made  to  him  by  another  person  also  dead. 

HOWDEN  V,  GlaSSFORD  AND  OtHERS. — Jull/  7. 

Entail — Vitiation — '  Dispone,* 

This  is  an  action  of  declarator  at  the  instance  of  the  trustee  on  the 
sequestrated  estates  of  the  late  Henry  Glassford  of  Dougalston,  against 
James  Glassford  Glassford  of  Dougalston,  and  others.    The  object  of 
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the  action  Is  to  have  it  declared  that  the  deed  of  entail,  under  which  the 
defenders  have  right  to  the  estate  of  Dongalston,  is  vitiated  by  certun 
erasures,  and  ought  therefore  to  be  reduced.  The  case  having  been  sent 
to  the  whole  Court,  the  Judges  have  unanimously  held  that  the  deed  of 
entail  in  question  is  not  liable  to  the  objections  stated  to  its  validity. 

The  following  excerpt  from  the  opinion  returned  by  the  Lord  Justice- 
Clerk,  along  with  several  of  the  other  consulted  judges,  shows  the  nature 
of  the  question  raised  and  the  grounds  of  judgment: — 

'  The  only  part  of  the  deed  in  which  it  can  seriously  be  said  that  there 
has  been  an  erasure  or  vitiation  of  any  moment,  is  in  a  single  letter  of 
the  word  in  the  prohibitory  clause  which  now  stands  as  *'  dispone."  The 
letter  n  is  partly  written  on  an  erasure,  but  the  erasure  has  not  been  sach 
as  to  obliterate  the  orighial  writing  in  that  part  of  it,  and  the  letter  s 
can  still  be  read  there.  There  is  a  slight  abrasion  of  pari  of  the  letter 
o  in  the  same  word,  but  not  such  as  to  destroy  the  letter,  or  prevent  \U 
identification.  In  these  circumstances,  we  thiii^  the  case  is  tmly  the  same 
as  if  there  had  been  no  erasure,  but  merely  the  superinduction  of  the 
letter  n  over  the  letter  s,  the  original  letter  being  still  visible ;  and  we 
regard  this  alteration  in  the  clause  in  which  it  occurs  as  an  innocent  and 
immaterial  one,  made  obviously  to  correct  an  error  of  expression  in  the 
use  of  the  word  dispose  for  dispone.  We  are  of  opinion  that  either  of 
these  words  would  be  sufficient  for  the  purpose  of  the  clause  as  import- 
ing a  prohibition  against  alienation ;  and  we  thus  think  that  the  validity 
of  the  deed  is  not  affected  by  the  alteration  that  has  been  made.  We 
wish,  however,  to  guard  against  its  being  supposed  that  we  should  take 
the  same  view  in  a  clause  of  a  different  description.  In  the  dispositive 
clause  of  a  deed  of  settlement  regarding  heritage,  the  use  of  the  word 
dispone  is  essentially  necessary  as  a  technical  term,  for  the  purpose  of 
constituting  a  conveyance.  The  word  dispose  standing  by  itself  would 
not,  in  our  opinion,  have  the  same  effect.  If,  therefore,  in  the  dispositive 
clause  of  a  deed,  the  word  had  been  originally  dispose,  and  had  then  been 
altered  by  erasure  or  superinduction  to  dispone,  we  are  not  to  be  under- 
stood as  holding  that  the  deed  would  be  good.  The  word  dispose  is  a 
wider  and  more  general  term  then  dispone.  It  would  not,  we  think,  im- 
port the  precise  solemn  act  of  conveyance  implied  in  the  word  dispone, 
and  would  therefore  not  be  an  equivalent  for  the  proper  technical  term 
where  dispone  was  essentially  necessary.  But  the  present  is  not  the  case 
of  a  dispositive  clause ;  it  is  the  case  of  a  prohibitory  clause ;  and  the 
very  fact  that  dispose  is  more  comprehensive  than  dispone,  makes  it  eqnallj 
effectual  for  the  purpose  here  in  view.  A  clause  prohibiting  the  general 
act  of  disposing  must  include  a  prohibition  of  the  specific  act  of  disponing,' 

Jardine's  Trustees  v.  Carron  Company. — July  9. 

Damages — Order  for  Infection  of  Property. 

This  is  an  action  of  damages  against  the  Carron  Company,  at  the  in- 
stance of  the  trustees  of  a  late  shareholder.  The  ground  of  action  is  that 
the  late  Mr  Jardine  was  induced  to  sell  his  shares  greatly  beneath  their 
value,  in  consequence  of  the  Company  having  fraudulently  understated 
their  profits  and  misrepresented  the  value  of  their  property,  whereby  the 
shares  were  kept  below  their  proper  value  in  the  market.    The  pursaers 
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arer,  inter  alici^  that  the  Companj  understated  the  amoant  of  wrought 
mioerals  on  hand  m  1851  bj  about  L.60,000,  and  that  thej  represented 
in  the  balance-sheets  at  that  time  their  unwrought  minerals  as  of  about 
L.95,000  less  value  than  thej  really  were.  To-day  the  pursuers  applied 
to  the  Court  to  give  them  access  to  the  defender's  stores  for  the  purpose 
of  examining  the  quantity  of  wrought  minerals  now  on  hand,  with  the 
view  of  enabling  them  to  prove  at  the  trial  that  the  greater  part 
of  the  minerals  now  there  was  on  the  ground  in  the  same  condition  in 
1851.  They  also  asked  access  to  the  undergrotmd  workings  of  the  de- 
fenders, for  the  purpose  of  being  able  to  prove  at  the  trial  their  averment 
that  the  value  of  the  unwrought  minerals  had  been  greatly  understated  in 
the  balance-sheets.  The  Garron  Company  opposed  both  applications,  on 
the  ground  that  it  might  be  detrimental  to  their  interests  to  have  the 
amount  of  their  stock  and  modes  of  working  made  public. 

The  Court  granted  both  applications,  holding  that  the  information 
which  the  pursuers  sought  to  recover  was  pertinent  to  the  issue  to  be  sent 
to  trial ;  and  that  being  so,  the  risk  of  loss  to  the  defenders  consequent 
on  di&closnre  was  not  a  good  answer. 

Lord  Curriehill  dissented,  holding  that  whilst  it  was  quite  common  to 
%\i^  one  litigant  access  to  the  books  and  documents  of  the  other  to  be 
used  as  evidence,  there  was  no  precedent  for  giving  access  to  the  premises 
of  the  party,  and  he  thought  it  would  be  dangerous  to  introduce  that 
tiew  ride. 

The  trial  was  appointed  to  take  place  at  the  ensuing  sittings,  but  the 
case  has  since  been  compromised. 

2>«c.,  FiNDLAY  V,  Maxwell. — July  13. 
Property  in  Minerals — Prescription — Titk  to  Sue. 
The  proceedings  in  this  case  originated  in  an  application  for  interdict 
to  the  Sheriflf  of  Lanarkshire,  at  the  instance  of  Mr  Maxwell  of  Baillie- 
stoQ,  against  Mr  John  Findlay  of  SpringhlU,  Mr  Maxwell  being  the 
proprietor  of  the  surface  of  a  small  piece  of  land  called  the  outfield  ground 
of  Barrachney,  while  Mr  Findlay  was  proprietor  of  the  coal.  The  object 
of  the  application  was  to  have  Findlay  interdicted  from  using  a  pit  situ- 
ated in  said  outfield  ground  for  the  purpose  of  removing  coal  wrought  in 
the  adjoining  ground  of  Ward  Park,  bf  which  he  is  tenant  under  Mr 
Bochaoan  of  Drnmpeller,  and  which  had  at  one  time  formed  part  of  the 
same  estate  with  the  outfield.  The  defence  was,  that  when  the  subjects 
were  united,  constituting  what  was  then  called  the  five-merk  laud  of  old 
extent  of  Barrachney,  the  superior  had  made  a  grant  of  a  pro  indiviso 
half  of  the  coal  of  the  entire  estate,  with  the  usual  privileges  of  working 
and  winning ;  and  that  this  general  right  still  subsisted  notwithstanding 
the  subdivision  both  of  the  lands  and  the  surface.  Literdict  having 
been  granted  in  the  Sheriff  Court,  Mr  Findlay  advocated,  and  was 
allowed  by  the  First  Division  of  the  Court  to  bring  a  declarator  of  his 
right.  An  action  of  declarator  was  accordingly  brought,  in  which  the 
pursuer  sought  to  deduce  the  titles  of  both  parties  from  a  common  ances- 
tor, m  order  to  establish  that  the  powers  of  working  contained  in  his 
titles  were  binding  on  the  defender.  On  5tb  February  1862,  the  Lord 
Ordinary  (Lord  Neaves)  pronounced  an  interlocutor,  in  which  he  ^  finds 
that  the  pursner,  John  Findlay,  has  not  produced  or  set  forth  any  valid 
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and  sufficient  right  or  title,  or  condescended  on  any  relevant  facta  to  sup- 
port or  enable  him  to  prevail  in  the  conclnsions  of  the  action  affecting  the 
rights  and  interests  of  the  defender ;  and  finds  that,  apart  from  snch 
coDclusions,  the  action  is  unnecessary  as  well  as  inept.  Therefore  dis- 
misses the  action,  and  decerns.  Finds  the  defender  entitled  to  expenses, 
etc'  The  action  having  come  before  the  First  Division  on  a  reclaiming 
note,  their  Lordships  on  3d  December  1862  ordered  cases,  which  were 
accordingly  given  in,  and  the  cause  was  now  advised.  The  titles  of  tbe 
pursuer  were  unusually  complicated,  but  the  argument  turned  chiefly  on 
the  construction  of  an  instrument  of  sasine  dated  19th  March  1733,  on  a 
disposition  (not  recovered)  by  John  Orr,  the  common  author  of  the  pur- 
suer and  the  defender,  containing  a  reservation  of  what  the  pursuer  main- 
tained to  be  one-half  of  the  property  of  the  coal  of  Barrachney,  bat  which 
the  defender  considered  to  be  merely  the  reservation  of  a  personal  priTi- 
lege  of  working  the  coal  and  sharing  the  profits  with  the  disponee.  The 
pursuer  founded  on  this  claim  of  reservation,  and  also  on  the  powera  of 
working  contained  in  the  titles  to  the  other  half  of  the  coal,  which  be  had 
also  acquired.  The  defender  disputed  his  right  on  the  merits,  and  also 
contended  that  the  pursuer,  being  at  the  date  of  instituting  the  action 
only  a  part  owner  joro  indiviso  of  one  of  the  mineral  subjects,  and  lessee  of 
the  other,  had  not  a  proper  title  to  sue  in  a  question  with  a  conterminous 
proprietor.  Before  advising  the  case,  their  Lordships  allowed  a  plea  to 
this  effect  to  be  added  to  the  record,  and  in  the  result  unanimouslj 
affirmed  the  judgment  of  the  Lord  Ordinary. 

M*Phun  v.  Inglis. — July  14. 
Declarator — Title  to  Sue. 
This  is  an  action  of  declarator  and  reduction  at  the  instance  of  William 
Lyon  M*Phun,  accountant  in  Glasgow,  trustee  on  the  sequestrated  estate 
of  William  Inglis,  sometime  merchant  in  Glasgow,  and  is  directed  against 
the  bankrupt's  wife  and  her  children,  the  bankrupt  himself  for  his  interest, 
and  Mr  Thomas  Charles  Young,  writer  in  Glasgow.  The  action  is  for 
the  purpose  of  having  it  declared  that  two  dispositions  of  heritable  pro- 
perty, executed  by  the  defender  Young  in  favour  of  Mrs  Inglis  and  her 
children,  were  truly  made  with  funds  that  belonged  to  the  bankrupt, 
and  therefore  that  the  right  to  these  properties  belongs  to  the  pursuer, 
as  trustee  on  the  bankrupt's  estate ;  and  alternatively,  that  in  the  eveot 
of  any  right  being  held  to  be  constituted  in  the  person  of  Mrs  Inglis  bj 
these  conveyances,  they  shall  be  held  to  be  donations  stante  matrimom 
inter  virum  et  uxorum,  revocable  and  revoked  by  the  sequestration.  The 
summons  includes  reductive  conclusions,  in  the  event  of  this  being  found 
necessary,  and  a  declaratory  conclusion  that  the  defender  Young  is  bound 
to  convey  to  the  pursuer,  and  that  the  pursuer  has  right  to  make  up  a 
feudal  title  to  the  subjects.  Mrs  Inglis  pleaded,  as  a  preliminary  defence 
to  the  action,  that  the  pursuer  had  no  title  to  insist,  because  the  fee  of 
the  properties,  the  conveyances  of  which  were  sought  to  be  reduced,  was 
absolutely  vested  in  the  defender  Young,  by  a  sale  to  him  in  1860,  in 
which  she,  on  account  of  her  liferent  interest,  concurred,  and  it  was  jus 
tertii  to  the  pursuer  claiming  right  through  the  bankrupt  to  insist  on  a 
reduction  of  the  conveyance  to  Mrs  Inglis,  without  impeaching  the  con- 
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Tejuce  to  Young.     The  Lord  Ordinary  (Ormidale)  heard  parties  on  the 
preliminary  plea,  and  repelled  it,  and  the  Court  adhered. 


SECOND  DIVISION. 

Tttler  V,  Reid  and  Cox. — June  18. 

General  Turnpike  Act — Liability  for  Toll  Dues, 

The  pursuers  in  this  action  are  the  trustees  of  the  Lasswade  and 
Wright's  Houses  United  District  of  Roads.  The  defender,  Mr  Cox,  is 
proprietor,  and  Mr  Reid  is  tenant,  of  Powbum  Tanwork.  The  question 
in  (Hspnte  is  whether  the  defenders  are  liable  in  toll  when  passing  through 
Powbum  Toll-bar.  The  tanwork  is  situated  considerably  within  100 
yards  of  the  toll-bar,  which  is  placed  about  three  yards  outside  the  par- 
liamentary boundary,  and  the  defenders  claim  exemption  from  toll  by 
nrtne  of  section  37  of  the  General  Turnpike  Act,  1  and  2  Will.  IV.,  c.  43 
—*  That  no  toll  shall  be  demanded  or  taken  from  any  person  for  any 
horses,  cattle,  or  carriages,  which  shall  not  travel  altogether  above  100 
jards  on  any  road,  in  whole  or  in  part,  befpre  or  after  passing  any  bar 
at  which  toU-dnty  is  leviable  for  using  the  same.'  They  contend  that  the 
only  portion  of  road  between  the  tanwork  and  Edinburgh  for  which  toll- 
dntj  is  leviable  is  that  outside  the  parliamentary  boundary,  over  which 
they  do  not  travel  for  a  distance  of  100  yards ;  and  that  the  portion  of 
the  road  within  the  parliamentary  district  not  being  a  road  for  which 
toll-duty  is  leviable,  the  exemption  holds  directly  in  their  favour.  The 
Lord  Ordinary  (Kinloch)  found  against  the  defenders. 

The  defenders  reclaimed,  but  the  Court  adhered,  holding  that  theEdin- 
borgh  Road  Act  conferred  only  privileges  upon  persons  residing  within 
the  parliamentary  boundary,  but  did  not  alter  the  character  of  the  road 
between  Crosscauseway  and  Liberton  Dams  as  a  unum  quid,  and  as  a 
road  for  which  toll  was  leviable. 

Smith  v.  Johnston. — June  21. 
Contract — A  cceptance. 
Walter  Smith,  farmer,  near  Edinburgh,  raised  an  action  in  the  Sheriff 
Conrt  of  Edinburgh  against  Alexander  Johnston  of  Hillhouse,  for  de- 
livery of  certain  quantities  of  grain  which  the  pursuer  alleged  had  been 
sold  to  him  by  the  defender  through  his  agent  James  Mcintosh.  It  ap- 
peared that  in  September  1862  the  crops  on  Hillhouse  were  advertised 
for  Bale  by  private  bargain,  and  reference  made  to  M'Intosh,  to  whom 
offers  were  to  be  made :  That  on  the  25th  September,  the  pursuer,  along 
with  Mlntosh,  Barlas,  and  another,  inspected  the  said  growing  crops, 
and  made  an  offer  therefor,  which  was  accepted  by  M*Intosh  :  That  it 
was  agreed  that  the  grain  was  to  be  delivered  to  the  pursuer  at  his  pre- 
mises at  Dean :  That  after  the  bargain  was  made  it  was  proposed  to  put 
it  in  writing,  and  that  the  pursuer  at  the  request  of  M'Intosh  wrote  out 
an  offer,  when  he  was  told  that  he  could  not  get  an  acceptance  at  the 
time,  the  paper  being  wet,  but  that  he  would  get  it  sent  him  next 
morning :  That  on  the  same  evening  Mcintosh  stated  to  several  persons 
that  he  had  been  selling  growing  crops  to  the  pursuer.     The  Sheriff- 
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substitute  foQod  for  the  pursuer,  and  ordained  the  defender  to  make  de- 
livery of  the  grain  to  the  pursuer  as  songht. 

The  Sheriff,  on  appeal,  adhered.  The  defender  reclaimed  (pleading 
that  Mlntosh  had  no  authority  to  sell,  and  that  there  being  no  written 
acceptance  the  contract  was  not  binding) ;  but  to-day  the  Court  adhered. 

Addie  v.  Pinkerton. — June  22. 
Contract — Remuneration  for  Services — Proof, 

John  Pinkerton  raised  an  action  in  the  Sheriff  Court  of  Lanark  agaio«t 
Robert  Addie,  ironmaster,  Glasgow,  for  L.162,  lOs.,  being  salary  at  the 
rate  of  L.75  per  annum  due  to  him  for  acting  as  mineral  searcher  in  tbe 
employment  of  the  defender  for  two  years  and  two  months,  from  12th 
September  1860 ;  and  for  L.54,  ds.  4d.  of  travelling  and  other  expeuse^, 
calculated  at  the  rate  of  L.25  per  annum,  under  deduction  of  L.140 
received  by  the  pursuer  to  account  of  salary  and  expenses,  leaving  a 
balance  of  L.76,  Is.  5d.  The  pursuer's  evidence  as  to  the  amount  of 
remuneration  agreed  upon  between  him  and  the  defender  was  to  the  effect 
that,  after  one  or  two  meetings  with  the  defender,  tbe  defender  proposed 
to  allow  him  L.50  a  year  and  travelling  expenses,  which  offer  he,  the  par* 
sner,  refused  as  inadequate ;  that  he  then  stated  that  he  would  write  his 
terms  in  a  letter.  He  produced  a  copy  of  this  letter,  in  which  he  offered 
his  services  for  three  days  a  week  at  the  yearly  salary  of  L.75,  with  tra- 
velling and  other  expenses.  This  letter,  he  stated,  was  posted  either  bj 
himself  or  bis  son,  but  he  received  no  answer  to  it.  The  defender  admit- 
ted the  employment,  but  at  a  salary  of  only  L.50.  He  stated  that  he 
bad  no  recollection  of  having  received  any  such  letter  as  that  averred  by 
the  pursuer  to  have  been  sent  to  him.  He  pleaded  that,  it  not  hariDg 
been  proved  that  any  such  letter  had  ever  been  sent  to  or  received  bv 
him,  no  effect  could  be  given  thereto ;  and  that  the  pursuer  was  not  en- 
titled to  any  sum  for  travelling  expenses,  there  being  no  proof  that  tbe 
defender  had  ever  agreed  to  pay  any  such,  or  that  any  such  had  been 
disbursed  by  the  pursuer.  The  Sheriff-substitute  (H.  O.  Bell)  found  that 
there  was  no  definite  agreement  as  to  salary ;  that  the  pursuer  proposed  a 
salary  of  L.75,  with  travelling  and  other  expenses,  which  proposal  was 
neither  accepted  nor  rejected ;  that  L.75  per  annum  was  a  reasonable 
remuneration  on  the  principle  of  a  quantum  meruit^  and  that  L.15  was  a 
reasonable  sum  for  travelling  charges.  The  Sheriff  on  appeal  adhered* 
increasing  the  latter  sum  to  L.25  as  concluded  for. 

To-day  the  Court  held  that  neither  contract  alleged  by  the  parties  had 
been  proved ;  that  the  principle  of  quantum  meruit  could  only  be  applied 
to  the  case  of  services  proved  or  admitted  to  have  been  rendered.  Tbe 
question  came  therefore  to  be  whether  the  services  for  which  remnneration 
was  claimed  were  rendered  to  the  extent  which  the  pursuer  alleged  On 
the  evidence,  it  not  being  established  that  the  services  were  for  more  than 
two  days  a  week,  L.50  a  year  was  sufficient  remuneration.  As  to  tbe 
question  of  travelling  expenses,  the  pursuer  claimed  not  actual  disburse- 
ments, but  an  annual  allowance.  The  pursuer  would  be  entitled  to  a 
proportional  payment  for  his  last  two  months'  service,  which,  at  the  rata 
of  L.70  a  year  for  salary  and  expenses,  would  give  ium  L.11  odds. 
Judgment  accordingly. 
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PeL^  JoiXY.— Jtine  26. 
Pttbh'c  Records — Petition  for  Delivery  of  Deed, 

This  was  a  petition  at  the  instance  of  Robert  J0II7,  now  residing  in 
LoDdon,  and  John  Court,  S.S.C.,  bis  factor  and  commissioner,  for  leave 
to  get  ap,  from  the  custody  of  the  Lord  Clerk  Register,  a  principal  deed 
of  factorj  and  commission,  executed  by  Mr  Jolly  on  25th  April  1863. 
The  petition  was  opposed  on  behalf  of  the  Lord  Clerk  Register,  on  the 
groand  that  it  would  prove  a  dangerous  precedent,  in  a  ca^e  where  no 
absolate  necessity  was  shown  for  the  withdrawal  of  the  deed  from  the 
custody  of  the  keeper  of  the  records,  to  allow  a  deed  recorded  for  preser- 
Tation  to  be  borrowed,  not  for  the  proper  purpose  of  the  deed,  but  for  an 
altogether  collateral  purpose.  The  Court  desiring  more  information, 
consideration  of  the  petition  was  superseded  to  allow  the  petitioners  to 
state  in  a  minute,  (1)  Whether  Mr  Jolly  was  capable  of  authorizing  the 
present  application ;  (2)  Whether  Mr  Jolly  was  suffering  from  paralysis 
before  signing  the  deed  of  factory,  and  had  merely  become  worse ;  and 
(3)  Whethw  there  were  in  existence  any  other  documents  signed  by  him 
aboQt  the  same  time. 

CoQDsel  were  heard  yesterday  on  the  petition  and  minute,  and  to-day 
the  Conrt  gave  judgment  granting  the  prayer  of  the  petition. 

Marquis  of  Bute  r.  Magistrates  of  Rothesay. — June  23. 

Schachnaster^s  tSalary — Effect  of  Decree  of  Disjunction  and  Erection. 

The  question  in  this  case  was,  whether  the  heritors  of  certain  lands 
irhich,  in  1844,  were  disjoined  from  the  parish  of  Rothesay,  and  erected 
into  a  new  parish  called  North  Bute,  are  liable  to  bear  a  portion  of  the 
schoolmaster's  salary  for  the  parish  of  Rothesay.  The  facts  were  not  dis- 
puted, but  the  parties  differed  as  to  the  legal  effect  of  the  decree  of  dis- 
JQoction  and  erection.  The  pursuers  contended  that  the  decree  exempted 
the  lands  disjoined  and  erected  from  parochial  burdens  within  the  parish 
of  Rothesay,  and  rendered  them  liable  to  similar  and  corresponding  bur- 
dens within  the  new  parish  of  North  Bute,  subject  only  to  the  qualifica- 
tions specified  in  this  decree.  The  defenders  pleaded  that  the  decree 
operated  only  on  a  decree  of  disjunction  and  erection  quoad  sacrUf  without 
alteriog  the  rights  and  obligations  of  the  heritors  quoad  civilia,  except  in 
80  far  as  expressly  specified  in  the  decree,  and  that  the  decree  having 
made  no  change  on  the  educational  arrangements  of  the  parish  of  Rothe- 
^h  the  heritors  of  North  Bute  remain  liable  for  their  several  proportions 
of  the  salary  payable  to  the  schoolmaster  of  Rothesay.  The  Lord  Ordi- 
i^vj  (Lord  Mackenzie)  found  for  the  pursuers,  holding  that  the  decree,  not 
^og  qualified  by  the  words  quoad  sacroy  operated  as  a  decree  of  disjunc- 
lionand  erection  quoad  omnioj  and  that  the  heritors  of  North  Bute,  though 
W)le  to  provide  a  salary  for  the  schoolmaster  of  North  Bute,  were  not 
hound  to  contribute  to  the  salary  of  the  schoohnaster  of  Rothesay. 

The  defenders  reclaimed,  but  to-day  the  Court  adhered. 

Alexakder  v.  Officers  of  State. — June  29. 
Beclaimmg  Note — Competency — Burden  oj  Proef* 
This  was  a  note,  at  the  instance  of  A.  W.  F.  Alexander,  praying  to 
be  sisted  in  room  of  his  late  father,  Alexander  Alexander,  as  defender 
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and  reclaimer  in  certain  actions.    It  appears  that  in  1830,  Alexander 
Alexander  served  heir-in-geueral  to  the  deceased  Sir  William  Alexander, 
first  Earl  of  Stirling,  described  in  the  brieve  as  bis  great-great- great- 
grandfather.    In  1831  he  expede  a  special  service  to  the  same  Earl  of 
Stirling  in  large  tracts  of  land  in  North  America.     In  1833  the  Officers 
of  State  raised  a  reduction  of  these  services,  and  of  certain  other  deeds, 
in  which  action  the  Lord  Ordinary  (Lord  Cockbuni),  on  20th  December 
1833,  pronounced  an  interlocutor  finding  that  the  defender,  Alexander, 
had  failed  to  prove  his  alleged  character  as  lawfnl  and  nearest  heir  to  the 
Earl  of  Stirling,  and  therefore  reducing  the  two  services  and  retours  pro- 
ceeding thereon.     Alexander  reclaimed.     Before  the  reclaiming  note  came 
to  be  advised,  Alexander  was  indicted  and  tried,  in  April  1839,  on  a 
charge  of  forgery  of  certain  documents  produced  by  him  in  support  of  his 
claim.     The  jury  found  that  certain  of  the  documents  were  forged,  bci 
found  it  not  proven  that  the  panel  had  forged  any  of  the  documents,  or 
had  uttered  them  knowing  them  to  be  forged.     When  the  reclaiming  note 
came  to  be  advised,  no  appearance  was  made  for  Alexander ;  and  this 
Court,  on  9th  July  1839,  in  respect  of  no  appearance,  adhered  to  the 
Lord  Ordinary's  interlocutor.     In  May  1840  the  case  was  remitted  to 
Lord  Cunninghame,  Ordinary,  to  proceed  farther  therewith,  and  to  dis- 
pose of  the  other  points  raised.     On  2d  June  1840,  there  being  no  ap- 
pearance for  the  defender,  his  Lordship  decerned  in  terms  of  the  other 
conclusions  of  the  action.     This  judgment,  along  with  the  previous  one 
of  the  Inner  House  reducing  the  services,  was  extracted  on  19th  June 
1840.     On  27th  August  1841,  an  appeal  was  presented  to  the  House  of 
Lords  against  the  interlocutor  of  the  Inner  House,  of  date  July  1831K 
In  the  course  of  the  discussion  in  the  House  of  Lords,  the  appellant,  on 
11th  February  1845,  presented  a  petition  for  leave  to  amend  his  appeal, 
and  to  add  to  it  an  appeal  against  the  Lord  Ordinary's  interlocutor  of  2d 
June  1840,  which  petition  was  refused.     Alexander  then  raised  a  process 
of  wakening  before  the  Lord  Ordinary.    His  Lordship  wakened  the  pro- 
cess, and  subsequently  allowed  Alexander,  in  terms  of  48  Geo.  III., 
c.  151,  sec.  16,  to  reclaim  against  the  interlocutor  of  2d  June  1840,  as 
having  become  final  through  mistake  or  inadvertence.     When  the  case 
came  before  the  Inner  House  on  17th  June  1845,  their  Lordships  refused 
to  do  anything  in  the  matter,  holdii\g  that  the. process  had  been  taken 
out  of  Court  by  the  extract,  and  that  without  a  special  remit  from  the 
House  of  Lords  they  could  not  entertain  the  appeal.     On  19th  February 
1846,  the  House  of  Lords  remitted  the  cause  to  the  Court  of  Session, 
with  an  order  to  consider  the  reclaiming  note,  reserving  all  objections 
which  the  respondefats  might  have  to  the  prayer  of  the  reclaiming  note 
being  granted.    No  step  was  taken  after  this  remit  until  the  present  note 
for  A.  W.  F.  Alexander  was  presented  to  the  Court,  praying  to  be  sisted 
in  room  of  his  father  deceased,  and  for  consideration  of  the  reclaimiDg 
note.     Yesterday  the  petitioner  was  sisted  to  the  eiFect  of  enabling  the 
Court  to  consider  the  reclaiming  note.    Counsel  for  the  Officers  of  State 
were  heard  on  objections  to  the  competency  of  the  note,  and  to-day  the 
Court  gave  judgment,  overruling  the  objections  to  the  note,  and  remitted 
the  case  to  the  summar  roll. 
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FiNLATSON  AMD   OxHERS  V.  BrAIDBAR   QuARRT  CoMPANT. 

Contract  for  Furnishings — Truck  Act. 

The  pursuers  in  this  action,  merchants  in  Pollockshaws  and  Paisley, 
soaght  to  recover  from  the  defenders  the  sum  of  L.153,  5s.  8d.  for  goods 
famished  to  the  said  defenders,  conform  to  account  commencing  19th  Feb- 
ruary and  ending  1st  June  1860.  It  was  stated  in  the  condescendence, 
that  in  September  1857  the  Braidbar  Quarry  Company  began  to  deal 
with  the  pursuer  Finlayson,  by  granting  to  their  workmen  orders  on  him, 
aathorizing  him  to  make  advances  to  the  person  named  in  the  order  to  a 
certain  fixed  amount ;  that  goods  were  furnished  in  this  way  to  a  large 
amount,  and  that  every  fortnight  an  account  was  furnished  to  the  Com- 
pany of  the  supplies  advanced ;  and  that  from  time  to  time  payments  to 
account  were  made  to  Finlayson  by  Stevenson,  the  managing  partner  of 
the  Company ;  that  these  payments  were  sometimes  in  cash,  sometimes  by 
means  of  bills,  which,  though  signed  by  Stevenson  in  his  individual  name, 
were  granted  for  Company  debts,  and  were  received  as  binding  the  whole 
Company.  The  defenders  pleaded  that  Stevenson  was  not  entitled,  in 
virtue  of  his  powers  as  a  partner,  to  enter  into  the  course  of  dealings 
alleged  in  the  summons;  that  the  goods,  if  furnished  by  the  pursuers, 
must  be  held  as  having  been  furnished  exclusively  on  the  personal  credit 
of  Stevenson ;  and  that  the  contract  entered  into  between  Finlayson  and 
Stevenson  was  illegal,  as  being  contrary  to  the  provisions  of  the  Truck 
Act,  1  and  2  Will.  lY.,  c.  37,  which  prohibits  the  payment,  in  certain 
trades,  of  wages  in  goods,  or  otherwise  than  in  the  current  coin  of  the 
realm.  The  Lord  Ordinary  (Lord  Mackenzie)  found  for  the  pursuers, 
holding,  on  consideration  of  the  proof,  that  the  furnishings  must  be  held 
to  have  been  made  upon  the  credit  of  the  Company,  and  that  the  Truck 
Act  did  not  here  apply.  He  held  that  here  there  was  no  contract  be- 
tween the  Braidbar  Quarry  Company  and  their  workmen  that  their  wages 
were  to  be  paid  in  goods ;  neither  were  the  goods  sold  to  the  workmen 
at  any  shop  or  store  belonging  t©  the  Company,  or  in  the  profits  of  which 
the  employers  had  a  share  or  interest.     The  Quarry  Company  reclaimed. 

To-day  the  case  was  advised,  when  the  Court  reversed  the  judgment 
of  the  Lord  Ordinary,  and  held  that  the  pursuer  had  failed  to  prove  his 
case. 

Note  ofApp.y  William  Smith. — July  2. 
Sequestration — Appeal, 

This  was  an  appeal  presented  by  William  Smith,  distiller  at  Benrinnes, 
in  the  parish  of  Aberlour  and  county  of  Banff,  and  presently  a  prisoner  in 
the  jail  of  BanfiT,  against  a  deliverance  of  the  Sheriff-substitute  refusing 
a  petition  for  his  liberation.  The  facts  out  of  which  the  proceedings 
arose,  as  stated  to-day  by  the  respondent,  were  these: — On  the  13th  of 
Jooe,  the  respondent  and  incarcerating  creditor,  Mr  David  Edward,  far- 
mer, Gauldwell,  obtained  a  warrant  to  imprison  Smith  on  an  extract 
registered  protest  of  a  promissory  note  for  L.73,  3s.  9d.  On  the  14th  an 
officer  proceeded  to  Keith  with  this  warrant,  and  took  Smith  into  custody. 
The  officer  was  unable  to  take  his  prisoner  to  Banff  by  the  first  train 
after  the  apprehension,  which  occurred  about  twelve  in  the  forenoon,  but 
he  did  so  by  one  that  was  due  in  Banff  at  ten  minutes  past  eight.  The 
same  train  that  carried  the  officer  and  Smith  took  a  petition  from  Smith's 


430  DIGEST  OF  BBGISIOKS  IN 

agent  applying  for  sequestration,  and  craving  a  warrant  of  protection. 
Upon  this  petition  the  Sheriff,  about  nine  o'clock  of  14th  June,  awarded 
sequestration  and  granted  protection ;  but  the  train  that  took  the  petition 
arrived  in  Banff  without  Smith  and  the  officer.  On  the  road  Smith  opened 
the  door  of  the  railway  carriage,  while  the  train  was  in  motion,  and 
jumped  out  with  a  view  of  making  his  escape.  He  was,  however,  followed 
by  the  officer,  who,  after  a  considerable  race,  succeeded  in  again  getting 
hold  of  his  prisoner.  Therfe  being  no  other  trains  for  Banff  that  evening, 
some  delay  occurred  in  getting  Smith  removed  to  jail,  and  it  was  late 
that  evening  or  early  on  the  following  morning  that  he  was  lodged  in  prison. 
The  warrant  of  protection,  as  required  by  the  statute,  was  intimated  to 
Mr  Gordon,  solicitor,  Keith,  the  known  agent  of  the  incarcerating  credi- 
tor, but  not  until  the  evening  of  the  l^th  June,  after  the  prisoner  was  in 
jail.  Smith  thereafter  presented  a  petition  to  the  Sheriff,  setting  forth  the 
fact  of  his  imprisonment,  which,  he  maintained,  was  in  the  face  of  the 
warrant  of  protection  illegal,  and  also  the  45th  sec.  of  the  Bankrupt  Act, 
which  provides  that  a  person  in  prison,  after  sequestration  has  been 
granted,  may  apply  to  the  Sheriff  for  a  warrant  of  liberation,  and  claim- 
ing to  be  liberated.  To  this  the  respondent  pleaded  in  the  inferior  Court 
that  this  was  a  petition  claiming  liberation  as  a  matter  of  right,  and  not 
a  petition  under  the  Bankrupt  Act  asking  it  as  an  act  of  grace ;  and  that 
the  imprisonment  and  the  detention  being  in  the  circumstances  perfectly 
legal,  the  petition  should  be  dismissed.  The  petition  was  dismissed  by 
the  Sheriff,  and  Smith  then  brought  the  present  note  of  appeal  to  the  Court 
of  Session,  under  the  46th  section  of  the  statute.  To-day,  at  the  discussion, 
it  was  mentioned  by  the  appellant  that,  at  the  meeting  of  creditors  on  the 
27th  June,  it  was  unanimously  resolved  to  renew  the  warrant  of  protection 
granted  to  the  bankrupt  for  four  months,  to  which  the  respondent  replied 
that  he  had  no  desire  to  keep  the  appellant  longer  in  prison,  but  he  objected 
to  his  getting  out  under  this  petition  as  a  matter  of  right.  The  Court,  in 
respect  of  this  admission  by  the  respondent,  remitted  to  the  Sheriff-sub- 
stitute to  liberate  the  appellant,  but  quoad  ultra  dismissed  the  appeal. 

Ktrkpatrick  v.  Bell's  Executors. — July  8. 
Trust — Legacy — Proof. 
The  pursuer  in  this  case  executed,  in  1858,  a  trust-disposition  and 
settlement,  providing,  inter  aJia^  a  legacy  of  L.500  to  Mr  George  Bell, 
and  L.500  to  Miss  Elliot,  whom  failing,  to  her  daughter.  In  1859,  the 
sum  of  L.IOOO  was  paid  by  the  pursuer  to  Mr  Bell.  The  condescend- 
ence avera  that,  after  informing  Mr  Bell  of  the  legacies  which  were 
intended  to  be  left  to  him  and  his  sister,  and  explaining  that  the  object 
which  the  pursuer  had  in  view  was  to  secure  the  payment  of  these 
legacies,  in  the  event  of  the  legatees  surviving  her,  by  handing  over  the 
amount  to  him  for  their  behoof,  but  to  bear  interest  at  4  per  cent  so 
long  as  it  remained  in  his  hands,  and  subject  to  all  the  conditions  of  the 
legacies  themselves,  the  sum  of  L.IOOO  was  deposited  in  his  hands,  and 
the  deposit  accepted  of  by  him  on  these  terms.  After  the  death  of  Mr 
Bell,  in  1861,  the  pursuer  applied  to  his  trnstees  for  repayment  of  the 
L.1000,  and  now  raised  this  action  therefor.  The  defenders  resisted 
payment.  They  averred  that  they  had  no  personal  knowledge  of  the 
circumstances  under  which  the  money  was  given  to  Mr  Bell,  but  stated 
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that  there  had  been  fonnd  in  his  repositories  a  draft  of  a  letter,  dated  in 
1859,  to  a  gentleman  in  Liyerpool,  In  which  it  was  stated,  '  When  she 
gave  me  two  bills  of  exchange  for  L.500  each,  with  the  memorandum 
I  showed  yoQ  of  one-half  being  for  myself  and  the  other  for  my  sister, 
Mrs  Elliot,  in  liferent,  and  her  daughter  in  fee,  the  only  condition  was 
that  I  shoold  pay  her  4  per  cent,  daring  her  life.'  This  annuity  at  the 
rate  of  4  per  cent,  had  been  paid,  the  defenders  arerred,  to  the  pursuer 
by  Mr  Bell  during  his  life,  and  they  were  willing  to  continue  to  pay  the 
said  annuity.  The  Lord  Ordinary  (Lord  Barcaple)  found  it  not  proved 
that  it  waa  the  intention  and  understanding  of  the  pursuer  that  the  said 
BQin  of  L.1000,  or  any  part  thereof,  should  be  held  by  the  said  George 
Bell  in  trust  as  the  property  of  the  pursuer,  to  be  paid  to  her  on  her 
demanding  the  same,  or  in  the  event  of  the  said  George  Bell  predeceasing 
her,  and  that  the  pursuer  had  not  established  any  sufficient  ground  to 
support  the  demand  now  made  by  her  in  this  action  for  repayment  of  the 
said  sum,  but  reserving  to  the  pursuer,  and  to  all  parties  interested,  to 
take  such  steps  as  may  be  just  for  securing  or  giving  effect  to  the  pur- 
pose for  which  this  sum  of  L.500,  stated  in  the  said  memorandum  to  be 
to  the  said  Mrs  Elliot,  whom  failing  to  her  daughter,  was  given  to  the 
said  George  BelL  His  Lordship  held  that  the  transaction  in  question 
\ady  prima  faeiey  the  aspect  of  payment  by  the  pursuer,  during  her  own 
life,  of  money  which  she  had  previously  intended  to  bequeath  to  Mr  Bell 
and  his  sister  and  her  daughter,  L.500  being  paid  to  him  for  his  own 
behoof,  and  L.500  as  trustee  for  behoof  of  Mrs  and  Miss  Elliot. 
To-day  the  Court  reversed  the  judgment  of  the  Lord  Ordinary. 

5ttip.  and  Tnt,  Trowspale  and  Son,  Contractors,  v.  Charles  Jopp, 
C.E.,  AND  THE  North  British  Railway  Compant. — July  8. 

Contract — Suhmiasion, 

This  was  a  suspension  and  interdict  raised  by  the  contractors  to  pro- 
hibit Mr  Jopp  from  acting  as  arbiter  under  a  submission  to  him,  con- 
tained in  the  contract  for  execating  part  of  the  railway  fVom  Galashiels 
to  Peebles.  The  contract  provided  that  if  the  contractors  did  not  employ 
a  safficient  number  of  workmen  and  materials  to  ensure  the  completion 
of  one  portion  of  the  works  by  Ist  July  1864,  and  the  other  by  Ist 
January  1865,  the  railway  company  could  apply  to  the  arbiter,  who 
should  have  power  to  authorize  the  company  to  employ  additional  work- 
men and  materials  at  the  expense  of  the  contractors,  or,  if  necessary,  to 
take  the  works  entirely  out  of  the  contractor's  hands.  There  was  this 
farther  provision,  that  Mr  Jopp  should  not  be  disqualified  from  acting 
as  arbiter  through  being  one  of  the  railway  company's  engineers.  As  the 
works  were  not  being  carried  on  with  sufficient  vigour,  the  railway  com- 
pany applied  to  the  arbiter  for  power  to  employ  additional  men  and 
materials,  when  this  suspension  was  brought,  the  contractors  alleging 
that  they  had  been  prevented  from  completing  the  works  through  the 
(aolt  of  Mr  Jopp  himsdf,  and  that  therefore  he  was  disqualified  from 
acting  as  arbiter. 

The  Lord  Ordinary  refused  the  note  of  suspension  and  interdict,  and 
the  contractors  reclaimed.  The  Court,  without  calling  on  the  railway 
company,  refused  the  reclaiming  note,  and  adhered  to  the  Lord  Ordi- 
nary's interlocutor. 
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Duff's  Trustees  v,  Shand's  Trustees. — July  14, 
Factory — Bond  of  Caution, 

General  DafiTs  trustees  raised  this  action  against  the  now  deceased 
Robert  Shand,  advocate  in  Aberdeen,  and  now  insisted  in  it  against  his 
trustees  and  executors,  to  have  the  defender  ordained  to  make  payment 
to  the  pursuers  of  L.1492,  12s.  dd.,  as  the  amount  due  by  John  Biaikie, 
advocate  in  Aberdeen,  in  respect  of  his  intromissions  as  factor  for  the 
pursuers  on  the  estate  of  Careston,  and  for  which  the  defender  bound 
himself  jointly  and  severally  with  John  and  Anthony  Blaikie,  conform  to 
bond  of  date  26th  May  1853.  The  pursuers  averred  in  their  condescend- 
ence, that,  as  trustees  under  the  settlement  of  the  late  General. Duff,  thej 
were  in  and  prior  to  1853  in  right  of  the  life-interest  of  the  last  Earl  of 
Fife,  as  heir  of  entail  of  the  estate  of  Careston,  and  continued  to  be  in 
right  thereof  till  his  death  on  9th  March  1857;  that  in  1853  they  ap- 
pointed Mr  John  Blaikie  factor  on  the  estate,  and  obtained  a  bond  of 
caution,  signed  by  Mr  A.  Blaikie  and  the  defender ;  that  Mr  John  Blaikie 
continued  to  act  as  factor  for  the  pursuers  until  their  interest  in  the  estate 
ceased,  and  drew  all  the  rents  thereof  which  belonged  to  them,  inclading 
those  down  to  9th  March  1857 ;  that,  upon  his  intromissions  as  factor, 
Mr  John  Blaikie  was  still  due  to  the  pursuers  the  sum  sued  for.  The 
estates  of  Mr  J.  Blaikie  having  been  sequestrated  on  23d  May  1860,  and 
the  estates  of  Mr  A.  Blaikie  having  been  sequestrated  on  30th  April 
1860,  the  pursuers  applied  to  Mr  Shand  for  payment  of  the  above  sum, 
and  now  raised  action  therefor.  The  defender  averred  that  the  pur- 
suers had  no  right,  either  by  themselves  or  their  factor,  to  any  of  the 
rents  for  possession  by  the  tenants  subsequent  to  Martinmas  1856;  that 
the  sole  right  to  these  rents  was  vested  in  the  present  Earl  of  Fife  or  bis 
trustees ;  that  these  trustees  appointed  Mr  J.  Blaikie  to  be  their  factor, 
and  that  it  was  in  his  character  of  their  factor  that  Mr  Blaikie  uplifted 
from  the  tenants  any  rents  of  Careston  payable  for  possession  subsequent 
to  Martinmas  1856.  He  further  averred  that,  by  the  common  law  of 
Scotland,  the  pursuers,  in  consequence  of  the  death  of  Lord  Fife  in  March 
1857,  had  no  right  to  any  rent  for  possession  subsequent  to  Martinmas 
1856 ;  that  it  was  only  by  virtue  of  the  Apportionment  Act,  4  Will  IV., 
c.  22,  that  the  pursuers  had  any  claim  to  the  rents  for  the  possession  of 
tenants  for  the  period  between  Martinmas  1856  and  March  1857 ;  and 
that  under  that  statute  the  pursuers  had  no  claim  for  rent  against  the 
tenants  of  the  lands,  but  only  a  claim  of  debt  against  the  new  proprietor 
for  a  proportion  of  the  half-year's  rents  received  by  him,  or  which  he  was 
entitled  to  receive  from  the  tenants. 

The  Lord  Ordinary  (Lord  Mackenzie)  decerned  against  the  defenders, 
holding  that  the  pursuers'  claims  were  covered  by  the  bond  of  caution. 

Shand's  trustees  reclaimed. 

To-day  the  Court  reversed  the  judgment  of  the  Lord  Ordinary,  hold- 
ing that  Mr  John  Blaikie  was  not  entitled,  under  the  factory  which  he 
held  from  General  DuflTs  trustees,  to  recover  from  the  Earl  of  Fife,  or 
his  trustees,  a  proportion  of  rent  for  crop  1857,  payable  by  them  under 
the  Apportionment  Act. 
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Mackintosh  r.  Mackimtosh. — July  15. 
Damages — Injury  to  Lands  by  Fire, 

The  present  defender,  Mackintosh  of  Farr,  raised  an  action  in  the 
Sheriff  Court  of  Inyerness,  against  the  present  pursuer,  Mackintosh  of 
Holm,  concluding  for  damages  on  account  of  an  alleged  iigury  to  his 
lands  by  fire  raised  within  the  Holm  property,  and  which  spread  to  the 
property  of  Farr.  The  Sheriff,  by  interlocutor  of  10th  April  1858, 
foond  that  the  defender  in  that  action,  Mackintosh  of  Holm,  was  liable  in 
damages,  and  gave  decree  accordingly.  The  amount  of  damage  was,  in 
terms  of  a  joint  minute,  fixed  by  arbitration.  Mackintosh  of  Holm  then 
brought  an  action  of  reduction  in  the  Court  of  Session.  He  contended 
that  the  minute  of  reference  was  invalid,  haying  been  signed  on  his  behalf 
without  authority.  The  Court  sustained  the  minute  as  yalid  and  binding. 
The  case  was  then  discussed  on  the  merits  ;  and  the  Lord  Ordinary 
(Lord  Kinloch),  on  20th  February  last,  pronounced  an  interlocutor 
affirming  the  judgment  of  the  Sheriff,  and  holding  the  pursuer  liable  to 
the  defender  for  the  injury  and  damage  caused  to  the  defender  by  the 
said  fire.  His  Lordship  held  that  in  the  present  case  the  operation  of 
whin-burning  was  attended  with  great  danger  to  the  a<^'oining  property, 
and  that  the  owner  of  the  lands  upon  which  the  fire  was  kindled  must 
be  held  responsible  for  the  consequent  damage,  unless  the  Court  was 
satisfied  that  no  amount  of  care  or  precaution  could  have  prevented  the 
result,  and  that  the  extension  of  the  fire  to  the  adjoining  grounds 
arose  out  of  causes  over  which  he  had  no  control.  On  considering  the 
proof,  however,  his  Lordship  was  of  opinion  that  proper  precautions  had 
not  been  taken  to  see  that  the  fire  was  extinguished ;  but  that,  on  the 
contrary,  the  fire  was  allowed  to  smoulder,  without  due  consideration  of 
the  damage  thereby  occasioned  to  the  adjoining  lands.  The  pursuer 
reclaimed. 

To-day  the  Court  by  a  majority  recalled  the  interlocutor  of  the  Lord 
Ordinary,  holding  that  the  operation  of  muir-burning  being  a  lawful 
act,  the  proprietor  of  the  lands  where  the  burning  took  place  could  not 
be  held  liable  for  the  consequences  of  the  extension  of  the  fire  to  adjoin- 
ing lands,  unless  negligence  in  endeavonring  to  extinguish  the  fire  should 
be  proved  against  him,  but  holding  that  in  the  present  case  there  was 
sufficient  proof  of  negligence  on  the  part  of  the  present  pursuer's  servants, 
and  therefore  on  that  ground  assoilzieing  the  defender  from  the  further 
conclusions  of  the  action, 

MiKISTEB  OF  BaRBT  V,  PaTBON,  ETC.,  OP  PaRISH  OF  BaBSY. 

Teinds — Claim  of  Exemption  from  Payment — Prescription, 
The  Rev.  James  Somers,  minister  of  the  church  and  parish  of  Barry, 
raised  a  summons  of  augmentation,  modification,  and  locality  against  the 
patron,  titular,  tacksmen  of  the  teinds,  heritors,  and  liferenters  of  the 
said  parish.  On  25th  November  1857,  the  Court  modified  a  stipend  of 
seventeen  chalders.  In  the  process  of  locality  following  thereon,  the 
Earl  of  Dalhonsie  lodged  objections  to  the  interim  scheme,  objecting  to 
his  lands  of  Cowbyres  and  of  Links  of  Barry  being  localled  on  for 
sUpend,  in  respect  that  these  lands  having  been  Church  lands,  and  having 
VOL.  vin.  NO.  xcw.— AUOUOT 1864.  8  i 
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been  since  1552  and  being  now  held  bj  the  objector  and  his  aathors  under 
a  valid  title  from  the  Abbot  and  Monastery  of  Balmerino,  ctm  tkchnii 
inclusU  et  nunquam  antea  separatism  are  not  now  liable  to  be  looalied  on  ; 
and  pleading  farther,  that,  at  all  events,  the  said  lands  having  for  forty 
years  and  upwards  been  held  by  the  objector  and  his  authors  under  a 
good  prescriptive  title,  cum  decimis  inclusis  et  nunquam  antea  separatism  and 
never  having  paid  teind  duty  or  been  localled  on,  are  not  now  liable  in 
payment  of  stipend.  It  was  answered  for  the  minister,  that  the  titles 
and  documents  produced  by  the  objector  were  not  sufficient  to  instruct 
his  allegation  that  the  said  lands  were  exempt  from  liability  for  stipend, 
and  that  there  was  no  proof  that  the  monks  of  Balmerino,  the  granters  of 
the  feu-right  upon  which  this  objector  founded,  held  their  lands  with 
immunity  from  teind,  or  had  power  to  fen  them  cum  decimis  inclusis  et  nun- 
quam antea  separatis.  It  was  answered  further,  that,  supposing  the  terms 
of  the  clauses  founded  on  were  sufficient  to  exempt  the  lands  in  question 
from  being  localled  on,  the  objector's  right  never  having  been  consented 
to  or  confirmed  by  either  the  Pope  or  the  Crown,  could  be  of  no  avail  to 
him  in  the  present  discussion. 

The  Lord  Ordinary  (Lord  Ormidale)  found  that  the  Earl  of  Dalhousie 
had  failed  to  instruct  a  valid  decimcs  incluscs  right  to  the  lands  in  question. 

To-day  the  Court  adhered  in  substance  to  the  judgment  of  the  Lord 
Ordinary,  reserving,  however,  their  opinion  on  the  latter  of  the  grounds 
upon  which  his  Lordship's  interlocutor  was  based. 

Bebtbam  and  Others  v.  Fbesbttebt  of  Lanark. — Jul^  20. 
Church — Liabili^  of  Heritors, 

The  following  statement  of  the  facts  of  this  case  is  taken  from  the  note 
to  the  Lord  Ordinary's  (Ormidale)  interlocutor : — It  appears  from  the 
documents  produced  that  the  parish  church  of  Camwath  had  got  into 
such  a  state  of  disrepair,  so  far  back  as  1852,  that  the  heritors  then  con- 
sidered  it  right  to  consult  an  architect  (Mr  Spence)  on  the  subject ;  bnt 
the  matter  was  not  followed  out  to  any  definite  or  practical  conclusion 
at  that  time.  In  1860,  however,  the  heritors  again  took  up  the  matter, 
and  obtained  the  report  of  the  late  Mr  Peter  Hamilton,  architect,  on  the 
state  of  the  church.  They  also  subsequently  obtained  reports  in  regard 
to  the  church  from  Mr  Bryce  and  Messrs  Peddie  and  Kinnear,  architects. 
All  of  these  gentlemen  concurred  in  describing  the  church  as  in  a  very 
dilapidated  condition,  not  only  uncomfortable,  but  positively  unsafe  for 
a  congregation  to  worship  in.  In  place,  however,  of  proceeding  to  act  on 
the  reports  referred  to,  obtained  by  themselves,  the  heritors  delayed  doing 
anything,  and  seem  to  have  been  guided  by  the  non-professional  advice 
and  opinion  of  sub-committees  of  their  own  number.  It  was  in  this  state 
of  matters  that  the  Presbytery  considered  it  their  duty  to  interpose ;  and 
on  the  application  of  the  minister  of  the  parish,  after  obtaining  the  report 
of  Mr  Rhind,  architect,  and  of  Mr  John  Sherman,  builder,  Edinburgh, 
they  pronounced  the  decree  now  complained  of,  ordaining  the  existing 
church  to  be  taken  down  and  a  new  one  built.  The  complainers  then 
presented  the  present  suspension  of  the  Presbytery's  decree. 

The  Lord  Ordmary,  without  attempting  to  state  any  precise  rule  or 
test  applicable  to  all  cases  of  the  present  class,  thought  it  sufficient  to 
say  that  in  this  instance  he  held  the  Presbytery's  decree  to  be  well- 
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founded,  in  respect  (1)  that  tlie  existing  chnrcb  of  Carnwath  could  not, 
by  mere  repairs,  in  any  reasonable  sense  of  that  expression,  be  rendered 
seniceable  and  fit  for  the  congregation  to  worship  in ;  (2)  that,  accord- 
ingly, reconstruction  and  additions  are  to  some  extent  indispensable ;  and 
(3)  that,  even  if  the  reconstruction  and  additions  referred  to  were  to  be 
Tiewed  and  dealt  with  as  repairs,  still  the  whole  expense  of  rendering  the 
cborch  ser?iceable  and  fit  as  a  place  of  worship  would  be  so  great  as,  in 
all  the  circumstances,  to  warrant  the  building  of  an  entirely  new  church. 

Bertram  reclaimed,  but  to-day  the  Court  adhered  to  the  judgment  of 
the  Lord  Ordinary. 

Su8.,  Stewabt  r.  Watson. — July  20. 
Lease — Enforcement  of  Irritancy. 
The  suspender,  John  Stewart,  is  the  tenant  of  the  farm  of  Fetters,  in 
the  parish  of  Lenchars,  Fifeshire,  and  the  respondent,  the  Key.  David 
Watson,  is  the  minister  of  that  parish  and  proprietor  of  said  farm.  He 
has  obtained  against  the  suspender  a  decree  of  removing  from  the  farm, 
and  the  object  of  the  present  application  for  interdict  is  to  prevent  his 
enforcing  that  decree.  The  decree  was  obtained  in  the  SheriflF  Court  of 
Fifeshure,  in  an  action  raised  by  thcs  respondent.  The  leading  facts 
appear  in  the  interlocutor  of  Sheriff-substitute  Taylor,  to  which  Sheriff 
Mackenzie  adhered,  in  which  he  *  Finds  that  in  1852  the  defender  became 
tenant  of  the  lands  and  farm  of  Fetters,  under  the  pursuer,  on  a  lease  for 
nineteen  years,  at  a  yearly  rent  of  L.80,  which  rent  was  payable  in  two 
eqaal  portions— one  at  Whitsunday  and  the  other  at  Michaelmas — 
annually,  for  the  preceding  year  and  crop :  Finds  that  by  the  said  lease 
it  is  expressly  provided  and  declared,  inter  aUay  that  *'  if,  by  allowing  the 
rent  thereby  contracted  to  run  into  arrear,  the  tenant  shall  suffer  a 
sequestration  at  the  proprietor's  instance  to  be  applied  for  and  awarded 
against  him,  then"  "this  lease  shall,  in  the  option  of  the  proprietor, 
become  eo  ipso  null  and  void,  without  the  necessity  of  any  declarator  or 
action,  for  that  purpose,  and  the  proprietor  shall  be  at  liberty  to  resume 
possession  of  the  said  lands  and  others,"  and  "  the  said  John  Stewart  shall 
be  obliged  to  renounce,  as  he  thereby  renounces,  the  said  lease  and  pos- 
session of  the  said  lands,  houses,  and  others  thereby  let :"  Finds  that 
the  second  moiety  of  the  rent  for  crop  and  year  1862,  payable  at  Michael- 
mas 1863,  was  not  paid  by  the  defender  at  the  stipulated  term,  and 
that  the  pursuer,  in  consequence,  on  3d  October  following,  applied  for 
and  obtained  a  warrant  of  sequestration  of  the  defender's  crop  and 
stocking  for  payment  of  said  arrear,  and  in  security  of  the  rent  payable 
iu  1864  for  crop  and  year  1863,  which  warrant  was  served  and  executed 
on  the  said  3d  October  1863  :  Finds  that  no  appearance  was  entered  by 
the  defender  in  said  action  of  sequestration  :  Finds  that,  on  the  23d 
November  1863,  the  pursuer  raised  and  executed  the  present  action,  and 
that  the  defender,  on  the  following  day,  paid  to  the  pursuer,  through 
his  agent,  the  said  arrear  of  rent  payable  at  Michaelmas  1863,  for  which 
sequestration  had  been  awarded  as  aforesaid:  .  .  Finds  that  the 
event  which  was  agreed  as  aforesaid  to  form  a  ground  of  irritancy  of 
the  said  lease  has  occurred,  and  that  the  lease  has  in  consequence 
Ijecome  null  and  void ;  but  in  respect  no  time  for  the  defender's  conse- 
quent removal  is  specified  in  the  lease,  and  that  his  instant  removal 


436  ENGLISH  GASES. 

between  terms  is  not  stipulated,  and  is  not  necessarily  to  be  presumed, 
while  it  is  a  fair  and  reasonable  presumption  that  his  removal  was  ander- 
stood  to  be  enforceable  at  a  legal  term :  Finds  and  fikes  the  term  of 
Whitsunday  1864,  being  the  next  legal  term  after  the  irritancy  was 
incurred,  as  the  date  at  which  the  defender  shall  be  bonud  to  remoTe 
from  said  farm,'  etc.  Immediately  on  Sheriff  Mackenzie  adhering  to 
this  judgment,  the  tenant  applied  to  the  Bill  Chambers  for  interdict. 
Lord  Barcaple,  after  answers  had  been  lodged,  refused  the  note,  aod 
found  the  complalner  liable  fn  expenses ;  and  to-day  the  Court  unaQi- 
mously  adhered  to  his  Lordship's  interlocutor  with  expenses. 


Fbeioht. — A  charterer,  whose  cargo  has  been  damaged  by  the  fault  of  the 
master  and  crew,  so  as  upon  arrival  at  the  port  of  discharge  to  be  worth  less 
than  the  freight,  is  not  entitled  to  excuse  himself  from  payment  of  freight  by 
abandoning  the  cargo  to  the  shipowner. — (Dakin  v.  Oxley,  33  L.  J.,  C.  P.  115.) 

Mine. — ^The  owner  of  the  upper  of  two  adjoining  mines  is  not  liable  for  iDJuij 
by  water  flowing  by  gravitation  into  the  lower  mine  from  works  conducted  hv 
him  in  the  usual  and  proper  manner  for  the  purpose  of  getting  minoal  from  any 
part  of  his  mioe  ;  but  he  must  not  interfere  witn  such  gravitation  so  as  to  make 
it  more  injurious  to  the  lower  mine  or  advantageous  to  himself ;  for  if  he  do  so. 
and  be  thereby  an  active  agent  in  sending  water  to  the  lower  miDC,  an  actiou 
will  lie  against  him  by  the  owner  of  the  lower  mine  for  the  injury  it  may  occa- 
sion.—(i^atW  V.  Williamson,  33  L.  J.,  C.  P.  101.) 

Defamation. — ^Defendant  having  dismissed  plaintiff  from  his  service  as  gar- 
dener, wrote  to  £.,  on  whose  recommendation  defendant  had  originally  enga^ 
plaintiff,  stating,  inter  a/ta,  the  following : — ^  On  Saturday  I  had  another  scene 
with  F.  (the  plaintiff^  in  my  garden.  He  was  extremely  violent,  came  towards 
me  several  times  with  an  open  clasp-knife  in  his  hand,  and  his  eyes  starting 
from  the  sockets  with  rage — a  perfect  raving  madman.  I  was  fortunately 
accompanied  by  my  upper  servant.  He  accused  me  of  having  opened  a  letter  of 
his,  and  said  that  he  had  written  to  the  General  Post  Office  about  it,  and  would 
take  proceedings,  as  it  was  an  indictable  offence.*  ....  ^  I  think  it  right  that 
you  &ould  be  informed  of  F.^s  (the  i>lain tiff's)  violent  conduct,  as  you  mi^t 
unwittingly  recommend  him  without  beins^  aware  of  his  temper  and  faults.'  £., 
who  was  the  superintendent  of  the  Royal  Horticultural  Society,  of  which  the 
defendant  was  a  member,  was  in  the  habit  of  recommending  gardeners  to  mem- 
bers of  the  society ;  and  the  plaintiff  had,  as  the  defendant  knew  at  the  time  he 
wrote  the  letter,  applied  to  E.  to  procure  him  another  situation.  It  was  held, 
the  letter  could  not  be  considered  as  a  privileged  communication,  as  there  were 
expressions  in  it  which  went  beyond  what  could  be  iustifled  by  such  a  oommmii- 
Cation.  Qfisare — If  it  would  have  been  privileged  had  the  letter  been  confined 
to  a  simple  statement  of  the  servant's  conduct  ? — (Fryer  v.  Kinnersley,  33  L.  J., 
C.  P.  96.) 

Truck  Act. — Butty  colliers  working  in  partnership  imder  a  verbal  contiact 
with  the  colliery  owner,  by  the  day,  by  the  ton,  or  by  the  yard,  according  to  the 
nature  of  the  work  ;  and,  though  not  allowed  to  underlet  the  work,  emplojisg 
others  to  assLst  them,  for  whose  wages  they  were  responsible,  are,  according  to 
Ingram  v.  Barnes,  not  *  artificers  *  receiving  wages  within  the  meaning  of  the 
Truck  Act.  Per  Pollock,  G.  B. :  The  case  is  within  the  Truck  Act  or  not,  accord- 
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ifig  aarthe  oontract  is  for  mere  kbour,  or  for  the  resalt  of  labour.— (S^eemon  v. 
Barrett,  38  L.  J.,  Ex.  153.) 

PooB  Rate.— *A  hoofle  appropriated  by  the  yisitors  to  the  use  of  the  chaplain 
of  &  ooanty  lanatic  asylum  is  not  within  the  16  &  17  Vict,  c  97,  s.  35,  which 
enacts,  that  no  lands  or  buildings  purchased  for  the  purposes  of  a  lunatic 
asylum  (with  any  additional  building  to  be  erected  thereon)  shall,  while  used 
for  such  purposes,  be  assessed  to  county,  or  parochial,  or  other  local  rates,  at  a 
iugher  Talue  than  that  at  which  the  same  were  aasessed  at  the  time  of  such  pur- 
chase, aa  the  chaplain,  though  required  by  the  yisitors,  was  not  required  by  the 
statute,  to  be  resident ;  but  a  residence  so  appropriated  to  the  mecucal  superin- 
tendent 18  within  that  enactment,  as  he  is  requured  by  section  55  to  be  '  resi- 
dent in  the  asylum;'  and  a  separate  house,  but  oonveniently  situate  near  the 
other  buildings,  with  garden,  and  reasonable  accommodation  for  a  man  of  his 
education  and  position,  is  assessable  only  at  the  lower  value. — (^Congreve  y.  The 
Oterseers  of  the  Township  of  Upton,  33  L.  J.,  M.  C.  88.) 

Legitimact. — The  evidence  to  repel  the  presumption  of  legitimacy  of  a  child 
bom  during  wedlock  must  be  strong,  distinct,  satisfactory,  and  concludve,  and 
sQch  as  to  produce  a  judicial  conviction  that  the  child  was  not  procreated  by 
the  husband.  Where,  however,  a  husband  and  wife  lived  together  for  nine 
years  without  having  a  child,  and  then  separated  and  never  lived  together 
again,  and  a  child  was  born  ten  years  after  the  separation,  while  the  wife  was 
in  tiie  habit  of  committing  adultery  with  another  man,  which  child  was  treated 
by  the  paramour  as  his  own,  and  was  called  by  his  surname,  and  brought  up  by 
bun,  the  child,  notwithstanding  possibility  of  access  on  the  part  of  the  husband, 
was  held  to  be  illegitimate.  A  mother's  evidence  is  inadxnissible  to  prove  the 
legitimacy  or  illegitimacy  of  her  child  bom  during  wedlock.  The  report  in 
PUwu  V.  Bo89ey  corrected.— (il<cA/ey  v.  Sprigg,  33  L.  J.,  Ch.  345.) 

Succession  Dutt.— H.  G.,  a  married  woman,  domiciled  abroad,  having  exer- 
cised hj  her  will  a  general  absolute  power  of  appointment,  given  to  her  by  the 
will  of  her  father,  over  property  situate  in  England,  it  was  held,  per  Lord 
Justice  Turner,  that  legacy  duty  was  not,  but  that  succession  duty  was,  payable 
by  the  appointees ;  Lord  Justice  Knight  Bruce  expressing  no  further  opinion 
tban  that  one  duty  or  the  other  (it  beine  immaterial  which)  was  payable.  The 
Succession  Duty  Act  appUes  to  persons  wherever  domiciled,  and  the  rule  *  mobilia 
aeqnontur  personam'  cannot,  as  under  the  Legacy  Duty  Acts,  be  made  the 
ground  of  an  exemption  from  duty.  {Per  Lord  Justice  Turner). — (/w  re  Wallop's 
Trusts,  tjidlnrethe  Trustees  Relief  Act,  33  L.  J.,  Ch.  351.) 

Leoact. — Testator  having  two  policies  of  assurance  upon  his  life  for  L.IOOO 
each,  by  his  will  gave  to  his  wife  ^  the  L.2000  insured  on  his  life.*  Subse- 
qoently  he  surrendered  one  policy.  At  his  death  bonuses  were  due  on  the  other; 
aod  it  was  held  his  widow  was  entitled  to  the  L.1000,  and  also  to  the  bonuses 
due  upon  the  unsurrendered  policy.  Testator  gave  his  residuary  real  and 
personal  estate  to  his  wife  for  life,  and  after  her  decease  to  his  brothers  T.  and 
L,  ^  or  their  heirs  in  proportion  to  the  number  of  children  each  might  have  then 
Hving,  share  and  share  auke.'  At  the  death  of  the  wife  both  the  brothers  were 
<lead ;  and  there  were  then  living  four  children  of  T.  and  two  of  £.  It  was 
beid  the  word  *  heirs  *  meant  *  children,*  and  that  the  residue  was  divisible  in 
axths  amongst  the  children  living  at  the  death  of  the  wife.— (fio&erte  v. 
Edwards,  33  L.  J.,  Ch.  369.) 

BorrOMRT. — ^The  master  of  a  ship  in  need  of  repairs  gave  a  respondentia  bond, 
bat  took  no  steps  to  forward  the  cargo.  The  £nglish  owner  of  the  cargo 
^bartered  another  vessel,  and  the  master  of  this  second  vessel,  having  taken  the 
cargo  on  board  and  knowing  nothing  of  the  bond,  proceeded  homewards.  He 
VB8  stranded  on  Scilly,  and  the  cargo  taken  out  and  stored,  subject  to  the 
Blaster's  Uen.  The  charterer  sent  down  instructions  to  the  master  to  proceed 
with  the  cargo  to  Hamburgh.    Before  he  could  do  so  the  cargo  was  arrested  in 
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a  suit  by  the  boDdholder.  The  maater,  having  insured  the  ship  and  frdght 
obtainea  a  settlement  from  the  underwriters  for  the  freight  as  upon  a  total  1ob&. 
It  was  held,  that  the  master,  who  alone  by  the  rules  of  the  Court  of  Admiralty 
could  appear  in  a  suit  of  this  nature,  and  the  underwriters  through  him,  had  a 
lien  upon  the  cargo  for  the  freight,  its  non-arrival  at  its  port  of  destination 
being  caused  by  the  owner  and  not  being  attributable  to  the  master.  A  ckim 
for  freight  gives  the  master  a  possesBoiy  lien  at  common  law.  The  master  hag 
at  common  law  a  possessory  lien  on  the  cargo,  not  only  for  freight  due,  but  also 
for  general  average.  This  lien  being  lost  with  the  possession,  as  to  the  genenl 
average  the  Court  of  Admiralty  has  no  further  jurisdiction  to  enforce  a  contri- 
bution. The  lien  for  freight  is  regarded  in  the  same  light  as  salvage-aervice. 
and  consequently,  as  between  the  master  and  a  bondholder,  takes  precedence  of 
an  antecedent  bond.— (?%«  Cargo  ex  The  Galam,  33  L.  J.,  P.  C.  97.) 

Will. — Testator  duly  executed  his  will,  which  was  written  on  the  first  and 
on  part  of  the  second  page  of  a  sheet  of  paper.  Beneath  the  subscriptions  of 
the  witnesses  there  was  a  clause  appointing  an  executor,  and  beneath  this  aud 
also  on  the  third  page  were  several  alterations  in  the  disposition  of  the  testator  s 
property,  apparently  written  from  time  to  time.  At  the  end  of  the  whole,  and 
on  the  third  page,  testator  signed  his  name  in  the  presence  of  witnesses  who 
duly  subscribed.  It  was  held,  the  presumption  was  that  testator  intended  hb 
signature  at  the  end  to  apply  to  all  that  preceded  it,  and  that,  as  there  was  nothing 
to  rebut  such  presumption,  the  whole  was  entitled  to  probate. — (/n  the  goods  of 
CattraU,  33  L.  J.,  Pr.  106.) 

Carriers. — Semhle — ^that  a  condition  in  a  special  contract  that  the  compasy 
will  not  be  answerable  for  the  loss,  or  detention  of,  or  damage  to  wrappers,  or 
packages  of  any  description  charged  by  the  company  as  '  empties,'  is  unreason- 
able, fiut  a  condition  that  the  company  would  not  be  liable  in  respect  of  goods 
destined  for  places  beyond  the  limits  of  the  company's  railway ;  and,  as  respects 
the  company,  their  responsibility  will  cease  when  such  goods  shall  have  been 
delivered  over  to  another  carrier  in  the  usual  course  for  further  conveyance. 
Any  money  which  may  be  received  by  the  company  as  payment  for  ^e  con- 
veyance of  goods  beyond  their  own  limits  will  be  so  received  only  for  the  coo- 
venience  of  the  consignors,  and  for  the  purpose  of  being  paid  to  the  other 
carrier,  is  reasonable.  Quxre — Whether,  without  the  conditions,  the  defendants 
as  to  forwarding  these  goods  on  other  lines,  were  to  be  considered  as  having 
incurred  the  liabilities  of  common  carriers. — (Aldridge  v.  The  Great  Western 
RaiL  Co.,  83  L.  J.,  C.  P.  161.) 

Carriers. — ^The  question  whether  an  article  is  of  the  description  mentioned 
in  the  Ist  section  of  the  Carriers  Act,  1  Will.  IV.  c.  68,  is  a  question  of  fact  for 
a  jury.  Elastic  silk  webbing,  which  is  a  woven  fabric  composed  of  onc-tiiiri 
silk  and  two-thirds  of  india-rubber  and  cotton,  the  silk  being  the  most  valuahle 
of  the  materials,  and  which  is  called  in  the  trade  ^  silk  web,'  as  distinguished 
from  cotton  web,  is  within  the  definition  in  the  act  of  '  silks  wrought  up  vitb 
other  materials.'— (J^rwnf  v.  The  Midland  Rail,  Co.,  83  L.  J.,  Ex.  187.) 

Charter-Party. — By  a  charter-party  made  at  Liverpool  for  a  voyage  from 
Liverpool  to  Sydney,  the  charterer  agreed  to  '  pay  for  the  use  and  hire  of  the 
ship  in  respect  of  the  said  voyage  L.1550  in  full,  on  condition  of  her  taking  a 
cargo  of  not  less  than  1000  tons  of  weight  and  measurement.'  It  was  held,  tau 
meant  1000  tons  of  a  cargo  of  goods  in  the  ordinary  proportions  of  the  port  of 
lading,  viz.,  one-third  weight  and  two- thirds  measurement,  and  had  not  reference 
to  a  cargo  for  the  Sydney  market,  in  which  the  proportion  was  ordinarily  one- 
third  measurement  and  two- thirds  weight. — (^Pust  v.  Dowie,  33  L.  J.,  Q.  B.  172) 

Copyright. — ^Where  by  the  same  deed  the  administrator  of  the  author  asBigned 
to  pkintifF,  after  the  6  &  6  Vict.  c.  46,  the  copyright  and  acting-right  in  » 
dramatic  piece  first  published  after  the  3  &  4  Will.  IV.  c.  16,  plaintiff  can  maintaio 
an  action  for  penalties  under  the  latter  Act  against  defendant  for  performing  the 
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piece  without  his  licence,  within  twenty-eight  years  of  its  publication,  although 
the  deed  has  not  been  registered ;  as  plaintiff  *s  right  is  under  the  3  &  4  WSl. 
IV.  c.  15,  and  there  is  nothing  in  the  5  &  6  Vict.  c.  45,  which  renders  regis- 
tration necessary  in  the  case  of  an  assignment  of  such  a  right  of  representation. 
Qtua^ — ^Whether  registration  would  have  been  necessary  if  the  piece  had  been 
published  more  than  twenty-eight  years. — (Lacy  v.  Mhys,  S3  L.  J.,  Q.  B.  157.) 

Landlord  and  Tenant. — In  a  lease  of  a  farm  the  clause — *  the  tenant  to 
perform  each  year  for  the  landbrd  at  the  rate  of  one  day's  team-work  with  two 
Loises  and  one  proper  person  for  erery  L.50  of  rent  when  required  (except  at 
baj  and  com  harvest),  without  being  paid  for  the  same,'— extends  to  other  than 
agricultural  work,  such  as  hauling  coals ;  but  it  does  not  oblige  the  tenant  to 
find  a  cart,  plough,  or  other  vehide  or  machine  necessary  for  the  performance 
of  the  work  (Mdlor,  J.,  dissenting  on  the  latter  point). — (Duke  of  Marlborough 
T.  Osbom,  33  L.  J.,  Q.  B.  148.) 

Neglioence. — Contributory  negligence  by  an  infant  has  the  same  effect  in 
disentitling  hun  to  maintain  an  action  as  in  the  case  of  an  adult. — (Abbott  y. 
Macjie^  and  Hughes  y.  the  same,  33  L.  J.,  Ex.  177.) 

CoNTEUPT  OF  CouBT. — ^Pending  a  suit,  and  after  the  time  had  expired  for 
defendants  to  file  affidavits,  an  article  appeared  in  a  local  newspaper  commenting 
apoQ  the  persons  who  had  made  affidavits  on  behalf  of  defendants,  attributiug 
to  them  folaehood,  ignorance,  and  self-interest,  and  holding  them  up  to  public 
contempt  and  ignominy;  and  it  was  held,  that  the  article  was  a  contempt  of 
Court,  and  the  publisher  of  the  newspaper  was  committed  to  prison.  The  pub- 
Mer  having  made  an  affidavit,  in  which  he  expressed  his  regret  and  contntion 
for  having  unintentionally  committed  a  contempt  of  Court,  and  having  under- 
gone ten  days'  confinement,  he  was  discharged  on  nayment  of  costs  and  fees, 
although  he  had  made  no  apology  to  the  deponents  for  the  imputations  cast  on 
them.— (Fettm  y.  Herbert,  33  L.  J.,  Ch.  294.) 

Will. — A  testator  bequeathed  his  residuary  real  and  personal  estate  to 
tnutees  upon  trust  for  his  nephew  H.  B.  C.  for  life,  and  after  his  decease,  ^  pro- 
vidiDg  he  shall  leave  any  child  or  children  him  surviving,  upon  trust  for  such 
p»aoQ8,  and  for  such  ends  and  purposes  as  my  nephew  shall  by  his  will  direct 
or  appoint,  give,  devise  or  bequeath  the  same ;  but  if  my  nephew  shall  die  with- 
oatteiving  any  child  or  children  him  surviving,  and  shall  not  previous  to  his 
decease  make  any  such  appointment,  gift,  or  bequest  as  aforesaid,  then  upon 
tmt  for  other  persons.'  H.  B.  C,  by  his  will,  appointed,  or  assumed  to 
Appoint,  the  whde  real  and  personal  estate  mentionea  in  his  uncle's  will  to 
trustees  upon  the  trusts  declared  respecting  his  own  residuary  estate.  Upon 
the  decease  of  II.  B.  C,  without  leaving  any  child  or  children  surviving,  it  was 
^  that  the  word  and  could  not  be  read  as  or,  but  that  as  the  nephew  had 
died  without  leaving  a  child,  no  power  had  arisen,  and  therefore  no  appoint- 
ment had  been  made,  and  consequently  that  the  gift  over  took  effect  in  favour 
Q^  the  persona  named  in  the  uncle's  will.— (BarJfcer  v.  Young,  33  L.  J.,  Ch.  279.) 

Legacy.— -Testatrix,  by  her  will,  after  disposing  of  various  portions  of  her 
poperty  (other  than  Spanish  bonds),  bequeathed  ^  the  remainder  of  her  money 
ui  the  Spanish  bonds '  to  her  nephews  and  nieces,  and  stated  her  intention  to 
be  to  divide  her  property  equally  between  her  two  sisters'  children.  The  bulk 
of  the  residue  consisted  of  Spanish  bonds ;  and  it  was  held,  the  general  residue 
posed  under  the  above  bequest ;  the  words  ^  in  the  Spanish  bonds '  being, 
luider  the  circumstances,  descriptive  only  of  the  nature  of  the  investment  of 
the  balk  of  the  property  comprised  in  the  bequest.— (Pafncfc  v.  Yeatherd,  33  L. 
J.Ch.286.)     ^    ^'        ''  ^ 

LiOACT.— Testator  bequeathed  his  residuary  estate  *to  the  hospitals  of 
London,'  and  in  other  parts  of  his  will  us^  the  word  ^  London '  in  the  popular 
sense,  and  not  as  applying  to  the  City ;  and  it  was  held,  that  neither  the  City, 
t^  the  old  BiUs  of  Mortality,  nor  the  Metropolitan  Boroughs,  nor  the  Registrar 
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General^s  new  district,  nor  any  other  defined  district,  could  be  adopted  as  the 
proper  limits  for  the  operation  of  the  bequest,  bnt  that  the  word  ^LoimIod* 
must  be  constraed  in  a  popular  sense  as  comprising  all  houses  standiiig  in  a 
continuous  line  of  streets  within  the  cities  of  London  and  Westminster  imd  ^ 
borough  of  Southwark ;  and  that  in  a  case  of  doubt  as  to  any  particular  hosiatal, 
the  question  as  to  its  right  to  participate  must  be  decided  with  refereooe  to  iti 
own  particular  circumstances. — {JVaUace  y.  the  Attorney  General^  93  L.  Jm 
Ch.  314.) 

Legact. — Under  a  bequest  to  trustees  for  *'mj  four  nephews  and  niece, 
children  of  my  brother  Richard,  namely,  Robert,  Richard,  Francis  and  Margaret 
Jane,*  a  fourth  nephew  (also  a  son  of  Richard),  Thomas  by  name,  was  held  nol 
entitled  to  share. --<(/Zant;{/2e  y.  GlanmOe,  33  L.  J.,  Ch.  317.) 

Goods  Sold  and  Delivered.— Whilst  a  portion  only  of  goods  had  been  deli- 
yered  by  plaintiffs  under  a  contract  for  the  sale  and  deliyery  of  a  lai^ger  quantity 
to  be  ordered  by  defendant,  on  the  terms  of  payment  of  half  in  caak  and  balf 
by  bill  at  six  months,  defendant,  instead  of  giying  any  cash  or  ImU,  said, '  I 
now  close  all  furUier  orders,*  and  it  was  held  plaintiffs  might  treat  the  contract 
as  rescinded,  and  sue  on  a  quantum  meruit  in  respect  of  the  goods  deliTered, 
although  the  six  months  for  which  the  bill  was  to  haye  run  had  not  ezpirecL— 
{Barthoiomew  y.  Markwick,  33  L.  J.,  C.  P.  146.) 

Marine  Insurance  — ^A  ckuse  in  a  policy  of  insurance  on  a  ship, — ^that  *  Jo 
case  the  ship  shall  by  accident  or  negligence  of  the  master  and  crew  ran  down 
or  damage  any  other  ship,  and  the  assured  shall  thereby  become  liable  and  par 
as  damages  any  sum  not  exceeding  the  yalue  of  the  ship  insured  and  her  fraglit 
by  any  judgment  of  any  Court  of  law  or  equity,  the  assurers  shall  pay  su^ 
proportion  of  three-fourths  of  the  sum  so  paid  as  the  sum  assured  bean  to  the 
yalue  of  the  ship  and  her  freight,*— does  not  extend  to  damages  recovered 
against  the  shipowner  for  personal  injury  caused  to  persons  on  board  a  ship 
with  which  the  ship  assured  had  come  in  collision. — {Taylor  y.  Dewar^  S3  L.  Jm 
Q.  B.  141.) 

Negligence. — In  an  action  brought  against  the  owners  of  a  ship  for  injmr 
to  a  telegraphic  cable  on  the  high  seas,  the  first  count  of  the  dedantion  stated 
that  plaintiffs  were  possessed  of  a  cable  which  was  lawfully  and  with  the  con- 
sent of  Her  Majesty  lying  at  the  bottom  of  the  sea,  within  three  marine  miles 
of  the  shore  and  coast  of  Kent,  and  that  defendants  so  neffbgently  naTJgated 
their  ship  that  an  anchor  belonging  to  it  struck  iu;ainst  and  injured  plaintiffB* 
cable.  The  second  count  was  to  the  same  effect,  but  stated  that  the  cable,  at 
the  time  of  the  injury  to  it,  was  lying  within  eight  marine  miles  of,  djod  more 
than  three  marine  miles  from  the  sea-shore.  It  was  held,  on  demurrer,  that 
these  counts,  though  omitting  to  allege  notice  on  the  part  of  defendants  of  ti)e 
existence  and  situation  of  the  cable,  were  good.  Defendants,  in  answer  to  the 
aboye-mentioned  counts,  pleaded  that  the  cable,  at  the  time  of  the  all^ 
injury  to  it,  was  lying  at  a  place  beyond  the  jurisdiction  of  Her  Majesty,  aad 
that  defendants  were  aliens,  subject  to  the  laws  of  the  kingdom  of  Sweden,  and 
not  to  those  of  England.  The  plesa  went  on  to  state  that  the  injury  to  the 
cable  was  caused  by  a  lawful  use  of  their  anchor  by  defendants  in  the  ordinary 
course  of  nayigation.  It  was  held,  that  the  introductory  part  of  the  ^eaa, 
setting  up  that  defendants  were  foreigners,  and  not  subject  to  tiie  laws  of  this 
country,  alleged  facts  which  by  themselyes  afforded  no  legal  answer  to  the 
action,  and  were  only  matters  to  be  taken  into  account  by  the  jury  in  deddiog 
whether  defendants  had  or  had  not  been  guilty  of  negligence,  but  that  the 
whole  plea  was  good. — {The  Submarine  Telegraph  Company  y.  Dickeon^  38  L. 
J.,  C.  P.  139.) 

Ship  and  Shipping.— -The  property  in  a  ship  passes,  as  between  the  tendor 
and  his  assignees  and  the  yendee,  by  a  bill  of  sale,  although  the  tiansfer  be  not 
registered  pursuant  to  the  Merchant  Shipping  Act,  1854.-— (iSlapferaa  ▼.  Haf 
men,  33  L.  J.,  Ex.  170.) 
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THE  TELVERTON  CASE  AND  THE  MARRIAGE  LAW  OF  SCOTIxAND. 

PoPUiiAB  cases,  like  other  questions  which  enlist  the  sympathies  of 
the  public,  are  rarely  discussed  on  their  merits.  A  litigant,  to  gain 
the  smallest  share  of  public  notoriety,  must  be  supposed  to  be  either 
a  rogue  or  a  victim.  If  there  is  room  for  both  suppositions,  his 
cue  has  a  fair  chance  of  becoming  a  public,  and  therefore  a  party 
question ;  and  the  celebrity  of  the  cause  will  generally  bear  some 
proportion  to  its  capabilities  for  the  exhibition  of  feats  of  rhetorical 
legerdemain,  in  which  the  characters  of  the  principal  parties  are 
exalted  or  depressed,  according  to  the  taste  or  caprice  of  the  indi- 
vidoal.  The  Yelverton  case  has  become  one  of  the  party  questions 
of  the  day.  Miss  Longworth — we  so  designate  the  lady,  in  accord- 
ance with  the  tendency  of  the  decision  of  the  House  of  Lords — ^is  by 
one  party  raised  to  the  position  of  a  heroine,  and  endowed  with 
e?ery  conceivable  excellence  and  attraction.  Her  letters  are  eloquent 
and  imaginative ;  her  conduct  exemplary ;  her  courtship  a  model  for 
the  daughters  of  England ;  and  her  misfortunes  the  natural  result, 
though  one  for  which  she  is  noways  responsible,  of  confidence  re- 
posed in  an  interesting  member  of  the  Satanic  school  of  military 

officers. 

Another  class  of  thinkers,  ably  represented  by  the  Satut'day 
Seviewj  make  very  light  of  Lord  Westbury's  first-class  moral  and 
intdlectual  certificate^  a&d  without  ceremony  degrade  Miss  Long- 
worth  to  the  rank  of  an  ^  adventuress,'  ambitious  of  a  titled  alliance, 
and  not  ovet-scrupulous  as  to  the  means  of  attaining  it.  Her 
punishment,  they  protest,  is  too  severe  for  the  crinie  of  having 
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failed  to  gain  the  object  of  her  ambition  ;  but  then,  want  of  snccess 
is  just  what  society  always  does  unrelentingly  punish,  and  Miss 
Longworth  having  placed  herself  in  the  category  of  unsuccessful 
great  people,  must  submit  with  a  good  grace  to  the  consequences. 
On  the  whole,  they  say,  there  is  nothing  so  extraordinary  in  her  case 
that  we  should  be  tempted  to  exclaim  against  man  or  fate,  and  still 
less  against  the  laws  of  a  code  which  is  only  too  indulgent  to  ladies 
in  the  position  of  Miss  Longworth. 

Although,  as  journalists,   we   are  concerned  chiefly  with  the 
interests  of  the  law,  and  very  little  with  the  interests  of  the  parties, 
in  the  cases  which  we  have  occasion  to  notice,  it  is  impossible,  in  a 
case  of  this  importance,  to  overlook  the  moral  aspects  of  the  question. 
If  Miss  Longworth^s  behaviour  in  the  affair  were  all  that  her  pane- 
gyrists affirm,  then,  in  refusing  to  accord  her  the  status  of  a  married 
woman,  the  law  has  done  her  a  great  injury ;  and  the  interests  of 
society  require  that  the  law  should  be  amended ;  so  that  men  who, 
in  the  eye  of  religion  and  of  good  faith,  have  contracted  marriage, 
may  no  longer  be  in  a  position  to  take  advantage  of  the  defective 
Rtate  of  the  law,  and  by  their  own  fraud  to  escape  from  the  obliga- 
tions which  they  have  undertaken.    It  sounds  paradoxical  indeed, 
to  suggest  that  our  marriage  law  stands  in  need  of  amendment,  in 
the  sense  of  enabling  marriages  to  be  more  readily  contracted  or 
more  easily  proved  than  at  present.     But  if  Miss  Longworth  be  an 
innocent  sufferer,  there  is  no  escaping  this  conclusion.     Her  case, 
and  the  case  made  for  her  by  her  supporters  in  the  press  and  in 
society,  is  that  she  is,  morally  speaking,  married  to  Major  Yelverton, 
though,  owing  to  the  state  of  the  marriage  law  as  administered  in 
the  House  of  Lords,  she  has  been  unable  to  establish  the  marriage  by 
legal  evidence.     Either,  therefore,  Miss  Longworth  or  the  law  is  to 
blame  in  the  matter.     Either  she,  when  she  formed  the  connection 
with  Major  Yelverton  which  was  the  subject  of  the  litigation,  had 
been  too  careless  of  what,  in  the  opinion  of  English  society,  distin- 
guishes the  position  of  a  mistress  from  that  of  a  wife,  or  she  has  been 
made  the  victim  of  a  fraud  for  which  the  law  affords  no  redress. 
Yet,  what  greater  latitude  could  be  given  to  the  plaintiff  in  a  suit  to 
declare  a  marriage,  than  that  which  the  law  of  Scotland  allows? 
We  are  afraid  it  would  scarcely  do  to  allow  the  person  bringing 
the  action  to  prove  it  by  his  or  her  own  evidence,  else  the  candidates 
for  matrimonial  honours  would  be  more  numerous  than  welcome. 
We  shall  afterwards  point  out  the  danger  that  may  result  from 
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letting  in  the  evidence  of  the  defender.  Yet,  short  of  admitting  the 
eridence  of  the  parties,  our  law  places  no  restriction  upon  the  mode 
of  proving  a  marriage. 

We  concur  in  the  opinion  expressed  by  the  Law  Lords  who 
took  part  in  the  decision  of  the  Yelverton  case,  that  the  argu- 
ment founded  on  the  correspondence  and  the  relations  subsisting 
between  the  parties  prior  to  the  meeting  in  Scotland,  was  mis- 
directed. On  the  determination  of  the  question  whether  a  marriage 
had  or  had  not  been  contracted  in  Scotland,  it  could  have  no  possible 
bearing ;  and  for  any  impression  it  could  produce  with  respect  to 
the  conduct  of  the  parties,  their  discretion  6r  good  faith,  it  might 
jast  as  well  have  been  omitted.  Our  own  impression,  formed 
after  hearing  the  able  arguments  addressed  to  the  judges  of  the 
Court  of  Session,  was,  that  there  were  no  grounds  for  censure  or 
observation  on  the  conduct  of  either  p^y  up  to  the  time  of  renewal 
of  intimacy  in  Edinburgh  in  February  1857.  The  intimacy  origi- 
nated in  an  accidental  meeting, — a  circumstance  not  so  uncommon 
in  real  life  as  Miss  Longworth's  censors  would  have  us  to  suppose. 
The  correspondence  arose  naturally ;  its  tone,  in  the  earlier  letters  at 
least,  is  graceful  and  refined  ;  and  the  transition  from  friendship  to 
a  wanner  sentiment  is  evidently  spontaneous,  and  free  from  any 
taint  of  artifice  or  design.  Indeed,  if  we  except  one  or  two  equivocal 
expressions  in  the  later  letters,  which  we  may  fairly  suppose  to  have 
been  used  with  an  innocent  meaning,  our  observation  may  be  ex- 
tended to  the  whole  of  the  foreign  correspondence.  We  must  add 
that  Major  Yelverton  is  nowhere  very  explicit  on  the  subject  of 
matrimonial  ^  intentions,'  and  that  the  tone  of  his  letters  might 
reasonably  have  suggested  apprehension  or  even  distrust  in  the  breast 
of  a  more  cautious  and  less  romantic  correspondent  than  Miss  Long- 
worth.  The  word  *  marriage'  is  never  mentioned  by  the  Major ; 
and  where  the  subject  is  alluded  to  by  him,  it  is  difficult  to  discover, 
in  his  answers  to  her  earnest  appeals,  anything  but  a  desire  to  avoid 
committing  himself  to  an  engagement,  which  for  unexplained  rea- 
sons he  had  resolved  not  to  undertake.  Ultimately  he  seems  to 
have  intimated  pretty  distinctly  his  wish  to  break  off  the  intimacy ; 
and  judging  his  conduct  by  the  ordinary  standard  of  opinion  in  such 
matters,  it  cannot  be  said  that  the  intimacy  had  gone  so  far,  that  he 
coold  not,  as  an  honourable  man,  have  taken  the  course  which  he 
did.  If  Miss  Longworth,  after  the.  meeting  at  the  Crimea,  had  re- 
itused  Atm,  society  would  not  have  held  her  blameable ;  and  in  rea- 
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soD|  and  in  the  opinion  of  Miss  Longworth  herself  as  expressed  in 
her  letters,  he  was  entitled  to  break  off  his  intimacy  with  her.  That 
he  accepted  her  suggestion  that  the  intimacy  might  cease,  is  the 
plain  meaning  of  the  letter  in  which  he  intimates  his  intention  of 
avoiding  a  meeting,  lest  his  ^  coldness'  should  offend  her.  We 
assume,  of  course,  that  the  atrocity  of  a  direct  refusal  to  a  lady  is  to 
be  avoided,  if  possible ;  and  short  of  that,  we  do  not  see  how  his 
wishes  could  have  been  intimated  in  plainer  or  more  decided  terms. 

It  is  not  necessary,  in  observing  upon  the  recent  decision,  that  we 
should  take  any  notice  of  the  discreditable  statement  made  by  Major 
Yelverton  at  the  Irish  trial,  and  repeated  in  his  pleadings  in  the  decla- 
rator, respecting  the  alleged  improprieties  of  the  parting  scene  in  the 
Crimea.    That  Major  Yelverton  was  capable  of  making  the  indecent 
attempt  which  he  described  may  be  believed,  since  he  was  guilty  of 
the  greater  indecency  of  proclaiming  it  to  the  public ;  but  of  the 
truth  of  the  story  there  is  no  evidence  in  the  action  of  declarator; 
and  the  most  favourable  view  of  the  matter  for  Major  Yelverton  isj 
to  regard  the  story  as  a  fabrication, — as  the  desperate  attempt  of  a 
mined  man,  fighting  for  position  and  status,  with  a  charge  of  bigamy 
impending  over  him,  and  willing  to  gain  his  case  even  at  the  expense 
of  his  reputation  and  that  of  the  lady  whom  he  had  so  greatly 
wronged.    This,  or  something  like  this,  was  the  explanation  sug- 
gested by  Lord  Barcaple,  who,  in  his  argument  as  counsel  for  Miss 
Longworth,  so  remarkable  for  the  tact  and  fine  perception  of  the 
strong  side  of  his  case  which  is  not  the  least  important  qualifica- 
tion of  an  advocate,  maintained  that  Yelverton's  conduct  during 
the  courtship  was  throughout  fair  and  honourable,  and  that  mar- 
riage was  constantly  in  view  of  both  parties  as  the  object  of  their 
most  cherished  wishes. 

The  only  result  which  we  can  deduce  firom  the  voluminous  mBSS 
of  evidence  as  to  the  intimacy  prior  to  the  meeting  in  Edinburgh,  isy 
that  a  courtship  begun  and  carried  on  by  correspondence  was  ter- 
minated in  the  same  way,  after  some  personal  communication  had 
taken  place  in  the  Crimea,  in  which  Major  Yelverton,  at  no  time  a 
veiy  ardent  lover,  appears  to  have  pleaded  pectmiary  difficulties  as 
a  reason  for  declining  or  indefinitely  postponing  the  contemplated 
marriage.  So  far,  the  circumstances  may  be  said  to  afford  a  pre- 
sumption that,  if  the  intimacy  were  reniewed,  it  would  be  with  a 
view  to  marriage.  It  was  broken  off  because  marriage  was  de- 
clined ;  and  if  bve  could  be  controlled  by  logic,  it  should  not  have 
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been  renewed,  except  upon  the  understanding  that  the  objections  to 
a  marriage  were  abandoned.  But  this  consideration  does  not 
really  oontribate  much  to  the  solution  of  the  question  whether  a 
marriage  was  afterwards  contracted.  That  Miss  Longworth  was, 
in  point  of  station,  an  eligible  companion  for  Major  Yelverton,  is 
also  immaterial.  Any  of  the  Queen's  subjects  was  equally  eligible 
in  the  eye  of  the  law.  Considerations  of  disparity  of  rank  would  be 
of  no  avail  to  rebut  the  evidence  of  matrimonial  consent,  supposing 
such  evidence  to  exist ;  while,  on  the  other  hand,  congeniaJity  of 
rank  or  disposition  could  add  nothing  to  the  weight  of  evidence 
which  per  se  was  insufficient  to  establish  that  consent  which  is  essen- 
tial to  the  constitution  of  marriage. 

Miss  Lfongworth's  case  is,  that  she  was  legally  married  by  mutual 
interchange  of  consent  in  Edinburgh,  without  the  presence  of  wit- 
Besses  or  the  intervention  of  writing ;  and  that  the  religious  sanc- 
tion was  afterwards  supplied  by  the  celebration  of  the  Roman  Ca- 
tholic ceremony  by  Father  Mooney.  It  is  not  quite  clear  from  the 
eridenoe,  though  it  appears  probable,  that  she  was  aware  that  the 
Irish  ceremony  would  not  be  effectual  as  a  civil  marriage.  Besides 
the  difficulty  arising  upon  the  statute  invalidating  mixed  marriages 
by  Catholic  priests  (of  which  she  was  apprised  by  the  question 
which  Mooney  put  to  Major  Yelverton  before  performing  the  ser- 
^oe),  it  appears  that  the  form  of  the  ceremony  was  not  that  appro- 
priate to  marriage,  but  what  is  called  a  '  renewal  of  consent,'  used 
where  a  Soman  Catholic  has  been  already  married  to  a  Protestant 
acoording  to  law,  and  wishes  to  have  the  ceremony  performed  again 
according  to  the  rites  of  the  Soman  Catholic  Church.  It  appears 
that  the  bishop  was  told  that  they  had  been  married  in  Scotland, 
and  on  that  representation  gave  his  consent  to  the  performance  of 
the  ceremony,  which  he  would  not  otherwise  have  given.  Besides, 
if  Miss  Longworth  had  contemplated  a  legal  marriage,  why  go  to 
Ireland  ?  If  a  real  and  not  a  fictitious  marriage  were  intended, 
there  were  Catholic  priests  in  England  and  Scotland  who  would 
have  tied  the  knot  in  a  way  that  would  have  been  as  satisfactory  to 
her  conscience  as  the  ceremony  at  Rostrevor ;  and  in  England,  a 
licence  would  have  saved  the  publicity  attending  the  proclamation 
of  banns.  There  was,  indeed,  one  rather  serious  obstacle  to  a  mar- 
riage ceremony  by  a  Roman  Catholic  clergyman  in  Great  Britain. 
Sach  a  ceremony  would  have  made  Miss  Longworth  Major  Yelver- 
ton's  wife,  and  it  is  pretty  clear  that  Major  Yelverton  would  not 
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have  consented  to  a  ceremony  which  he  believed  to  be  legally  bind- 
ing. It  is  strange  that  a  lady  of  Miss  Longworth's  intelligence  and 
knowledge  of  the  world  should  have  been  deceived  by  the  Rostrevor 
marriage ;  and  we  are  not  surprised  that  so  eminent  and  experienced 
a  judge  as  Lord  Kingsdown  should  have  come  to  the  oonclosion 
that  the  Irish  ceremony  was  really  only  a  variation  upon  the  pro- 
posed meeting  at  the  Cathedral  Church,  Manchester,  which  was  to  be 
^  merely  the  same  as  being  present  at  mass  making  you  a  Catholic/ 
The  alleged  marriage  by  reading  the  service  in  Edinburgh,  without 
the  presence  of  witnesses  or  written  acknowledgment,  is  in  a  social 
aspect  even  more  absurd  than  the  Irish  ceremony.  It  is  ven- 
doubtful  whether  a  private  verbal  acknowledgment  makes  a  mar- 
riage according  to  the  law  of  Scotland,  supposing  the  fact  should  be 
proved  by  the  oath  of  the  defender  upon  a  reference.  But  sap- 
posing  it  were  so,  is  it  conceivable  that  any  woman  of  ordinary  intel- 
ligence and  information  would  peril  her  reputation  upon  an  irregular 
marriage  so  constituted  ?  Miss  Longworth's  case  is,  that  she  was 
not  satisfied  with  it  until  it  was  fortified  by  a  religious  ceremony ; 
but  as  the  ceremony  had  no  legal  efficacy,  she  is  driven  to  rely  upon 
the  alleged  civil  marriage  in  support  of  her  claim  to  the  status  of  a 
wife.  It  is  easy  to  say  that  circumstances  forced  her  to  be  con- 
tent with  a  private  marriage  ;  but,  harsh  as  the  observation  mar 
appear,  there  is  the  widest  difference  between  a  private  marriage 
properly  attested,  and  one  which  only  admits  of  proof  by  the  oath 
of  a  party  who  may  find  it  convenient  to  repudiate.  A  private 
marriage  to  a  lady  in  Miss  Longworth's  position  was  at  best  a 
painful  and  humiliating  substitute  for  honourable  matrimony ;  but 
a  marriage  such  as  she  alleges  on  the  record  was  one  fraught  with 
danger,  of  which  she  could  not  be  ignorant,  and  against  which  even 
the  laxity  of  the  Scotch  marriage  law  could  afford  but  a  very  inade- 
quate protection.  Instead  of  offering  anything  of  our  own,  we  prefer 
to  state  the  conclusion  to  be  drawn  from  the  evidence  on  this  part  of 
the  case  in  the  language  of  Lord  Kingsdown,  who  says  (we  quote  from 
the  report  in  the  Times  of  29th  July)  :  '  The  examination,  I  think, 
shows  that  it  is  in  a  very  high  degree  improbable  that  the  appellant 
should  either  marry  the  respondent  in  Scotland,  or  enter  into  an 
engagement  to  do  so.  She  alleges  that  during  this  visit  to  Scotland 
he  promised  again  to  marry  her,  and  proposed  a  private  marriage^ 
and  also  actually  did  marry  her;  but  that  she  refused  to  cohabit  till 
there  was  a  religious  celebration  of  the  marriage.     This  appears  to 
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me,  having  regard  to  the  feelings  and  opinions  of  the  lady^  as  they 
are  to  be  gathered  from  her  letters,  utterly  incredible.  As  to  the 
Lish  marriage,  it  is  not  necessary  to  suppose  that  she,  or  even  he, 
held  it  to  be  a  mere  mockery.  But  did  either  of  them  intend  or 
suppose  that  it  was  to  be  a  marriage  in  law,  making  them  legally 
hnsband  and  wife?  I  think  certainly  not.  She  was  a  Roman 
Catholic.  She  considered  that  the  marriage  by  a  priest  of  her 
Chardi,  though  not  making  her,  in  point  of  law,  a  wife,  would,  in  a 
religious  point  of  view,  justify  or  escuse  their  cohabitation.  She 
thooght  that  she  might  become  his  wife  in  the  eyes  of  God,  though 
not  in  the  eyes  of  man.  Something  was  to  be  done  which  might 
satisfy  her  conscience  and  leave  him  free.' 

We  heartily  wish  that  we  had  been  able  to  come  to  a  difierent 
conclusion  from  that  enunciated  in  the  opinion  which  we  have 
quoted.  It  is  abundantly  plain,  that  in  the  first  period  of  the  intimacy 
between  the  parties,  honourable  marriage  was  contemplated  by  one 
of  the  parties,  if  not  by  both ;  and  Miss  Longworth  is  entitled  to  all 
the  sympathy  and  commiseration  which  is  due  to  a  lady  whose 
beanty,  talents,  and  accomplishments  qualified  her  to  occupy  a  dis* 
tingoished  position  in  society,  but  who,  having  given  her  heart  to  a 
man  who  was  not  worthy  of  her,  has  been  betrayed  into  a  false  posi- 
tion by  circumstances,  the  consequences  of  which  she  did  not,  and 
perhaps  could  not,  foresee.  But  whatever  blame  may  justly  attach 
to  Major  Yelverton  (and  it  is  not  our  intention  to  assume  the  posi- 
tion of  censor  towards  either  party),  we  do  not  think  he  is  charge- 
able with  having  entrapped  her  into  a  fraudulent  marriage.  Nor  do 
we  see  how  it  is  possible  that  such  a  purpose,  if  it  had  been  enter- 
tained, could  well  be  accomplished,  in  the  present  condition  of  the 
marriage  law  of  Scotland. 

The  theory  of  the  Scotch  law  of  marriage  would  seem  to  exclude 
the  possibility  of  deception  where  there  is  a  bona  fide  intention,  on 
the  part  of  either  of  the  contracting  parties,  to  constitute  the  mar- 
riage relation.  The  supposition  of  a  mock  marriage  implies  the 
subsistence  of  some  form  or  ceremony  which  may  be  counterfeited. 
At  the  time  when  the  intervention  of  a  clergyman  was  required  by 
the  law  of  the  sister  kingdom,  there  was  at  least  an  opening  for  per- 
sonation ;  and  marriage  by  a  sham  parson,  though  it  may  not  have 
actually  been  attempted  in  many  instances,  was  a  recognised  element 
in  the  sensation  romances  of  the  last  generation.  Under  the  exist- 
ing marriage  laws  of  England  and  Scotland,  fraud  is  all  but  impos- 
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sible,  though  the  means  by  which  it  is  excluded  are  widely  different. 
The  framers  of  the  English  marriage  law  have  aimed  at  exdading 
the  risk  of  error  or  fraud  by  prescribing  one  simple,  invariable,  and 
unbending  form,  and  requiring  the  intervention  of  a  public  official, 
the  registrar  of  the  district,  whose  duty  it  is  to  see  that  the  legal  form 
is  observed.  As  far  as  firand  is  concerned,  the  attendance  of  the 
registrar  is  an  effectual  safeguard ;  and  the  risk  of  error,  such  as  it 
is,  is  sufficiently  met  by  provisions  indemnifying  against  the  con- 
sequences of  imperfections  in  the  i^gister  for  which  the  contracting 
parties  are  not  responsible.  In  Scotland  the  same  object  is  secnred 
by  the  disregard  of  all  form,  and  the  provision  that  marriage  xnaj 
be  constituted  in  any  mode  which  attests  the  consent  of  the  parties. 
Not  only  is  the  law  indifferent  to  the  form  of  the  contract ;  but,  where 
the  contract  is  to  be  proved  by  the  written  acknowledgments  of  the 
parties,  it  is  not  even  necessary  that  the  evidence  in  writing  should 
point  t6  any  particular  time  of  celebration.  This  doctrine,  which 
was  for  the  first  time  unequivocally  laid  down  in  the  case  of  LcBUtj 
was  recognised  by  the  House  of  Lords  in  the  decision  of  the  Yelver- 
ton  case ;  for  it  was  assumed  by  all  the  noble  and  learned  lords  who 
took  part  in  the  decision,  that  a  marriage  would  have  been  estab- 
lished, if  the  correspondence  had  been  such  as  to  show  that  the 
parties  recognised  each  other  as  husband  and  wife,  although  it 
might  not  be  possible  to  ascertain  the  precise  period  at  which  the 
marriage  relation  had  been  constituted.  If,  however,  a  marriage 
is  to  be  proved  by  the  evidence  of  witnesses  who  have  heard  the 
parties  acknowledge  the  relation,  thsd;  is  a  marriage  constituted 
by  public  acknowledgment,  and  the  difficulty  as  to  fixing  the  date 
of  its  commencement  does  not  arise.  Farther,  it  is  maintained 
on  behalf  of  Miss  Longworth,  and  the  authorities  lend  a  consider* 
able  support  to  the  proposition,  that  a  marriage  constituted  by  con- 
sent may  be  proved  by  the  evidence  of  the  defender  on  a  reference 
to  oath.  We  t'ather  think  that  the  only  reported  cases  in  which  such 
a  reference  has  been  allowed,  are  cases  of  marriage  constituted  by 
promise  subsequente  copula.  In  cases  of  alleged  consensual  mar- 
riage, however,  the  Commissary  Court  was  in  use  to  authorize  the 
judicial  examination  of  the  defender  upon  cause  shown,  which  would 
in  the  generality  of  cases  supersede  the  necessity  of  a  reference  to 
oath.  The  Evidence  Act,  which  authorizes  the  examination  of  the 
parties  in  ordinary  actions,  does  not  apply  to  consistorial  cases ;  but 
as  these  cases  are  merely  excepted  from  the  operation  of  the  Act, 
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and  are  not  dealt  with  in  any  special  way^  the  old  rules  as  to  judi« 
cia]  examinations  and  references  are  still  operative ;  and  it  does  not 
appear  that  any  valid  reason  exists  for  exclading  the  pursuer's  right 
to  refer  a  declarator  of  marriage,  as  well  as  any  other  action,  to  the 
oath  of  his  adversary. 

The  doubt,  to  which  we  have  given  expression,  as  to  the  possi- 
bility of  establishing  a  consensual  marriage  in  this  way,  arises  upon 
the  effect  of  the  oath,  supposing  the  defender  to  depone  in  terms  of 
the  pursuer's  allegation.  It  is  easy  to  figure  cases  where,  in  conse- 
qaence  of  the  loss  of  evidence,  the  testimony  of  one  of  the  parties, 
under  an  oath  of  reference,  might  be  the  only  available  evidence. 
We  may  illustrate  this  by  the  case  of  a  marriage  constituted  by  ac- 
knowledgment before  witnesses,  where  the  witnesses  had  died,  and 
secondary  evidence  of  what  they  knew  could  not  be  obtained.  But 
the  case  alleged  by  Miss  Longworth  is  that  of  a  private  acknowledg- 
ment, no  witnesses  being  present,  and  no  written  record  being  pre- 
served of  it  Does  the  law  recognise  such  a  marriage  t  The  question 
is  not  one  of  evidence,  but  of  the  constitution  of  the  contract ;  and, 
as  regards  the  interests  of  society,  no  more  important  question  could 
be  submitted  for  the  adjudication  of  the  Court.  It  is  clear  from 
the  cases  in  the  Commissary  Court,  cited  in  Mr  Fraser^s  fourth 
chapter,  that  the  acknowledgment  requisite  to  the  constitution  of 
fponsalia  de  prcBsenti  is  a  public  acknowledgment ;  and  though,  in 
the  case  of  marriage  constituted  by  writing,  attestation  was  not  re- 
quired, yet  it  seems  to  have  been  considered  that  a  written  acknow- 
ledgment not  attested  was  only  effectual  to  the  same  extent  as  a 
holograph  deed,  and  that  the  date  must  be  proved  by  extrinsic  evi- 
dence. The  decisions  of  the  last  quarter  of  a  century  have  so 
thoroughly  relaxed  the  law  respecting  written  acknowledgments, 
that  the  distinction  we  have  referred  to  is  either  inoperative  or  of  no 
practical  value ;  and  what  the  House  of  Lords  may  af&rm  with  respect 
to  private  verbal  acknowledgments  is  a  question  whichyheinfr  sub  judicej 
we  will  not  attempt  to  solve,  and  for  the  solution  of  which  the  most 
intimate  acquaintance  with  the  consistorial  law  of  Scotland  would 
be  of  little  avail.  We  will  only  venture  to  point  out  one  of  the  conse- 
quences which  may  result  from  the  recognition  of  the  principle  in- 
Tolved  in  Miss  Longworth's  application  for  a  reference  to  oath.  If  it 
be  competent  to  establish  a  marriage  by  the  uncorroborated  oath  of  the 
defender  in  a  declarator,  and  afler  the  celebration  of  a  second  mar« 
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riage,  then  any  person  who  wishes  to  get  rid  of  his  wife  and  to  marry 
another,  has  only  to  arrange  a  soit  at  the  instance  of  the  lady,  in  which 
he  may  make  oath  that  he  had  been  previously  married  to  her  bj 
private  verbal  acknowledgment.  Such  a  case  could  not  possibly  be 
broken  down  by  cross-examination,  if  it  were  the  fact  that  the  parties 
had  been  acquainted  at  the  time,  and  had  the  opportunity  of  con- 
tracting. The  defender  no  doubt  would  render  himself  liable  to  a 
prosecution  for  bigamy  if  he  remained  in  this  country ;  but  by  going 
abroad,  where  his  evidence  might  be  taken  by  commission,  even  that 
check  would  be  removed ;  and  the  Court,  although  morally  certain 
that  the  stoxy  was  a  fabrication,  would  be  legally  obliged  to  give 
the  name  of  marriage  to  an  adulterous  connection,  and  to  degrade 
the  regularly  married  wife  to  the  position  of  a  concubine.  The  cir- 
cumstances of  the  present  case,  evidently,  do  not  admit  of  the  sop- 
position  of  collusion ;  but  it  is  not  the  less  necessary  to  keep  in  view 
the  tremendous  opening  which  will  be  given  to  collusive  actions,  if 
the  law  of  Scotland  is  elastic  enough  to  allow  of  a  marriage  being 
proved  by  the  uncorroborated  oath  of  a  defender. 
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Three  months  have  elapsed  since,  we  intimated  that  the  Lord 
Advocate,  after  considering  the  reports  of  the  professional  bodies 
upon  the  proposed  reconstruction  of  the  code  of  Court  of  Session 
procedure,  had  resolved  to  introduce  a  new  Bill ;  but  that,  owing 
to  the  parliamentary  session  being  so  far  advanced  before  he  had  an 
opportunity  of  considering  their  suggestions,  legislation  would  be 
deferred  to  the  next  session.  Most  of  our  readers,  at  least  in  Edin- 
burgh and  Glasgow,  where  the  subject  has  obtained  a  considerable 
share  of  the  attention  of  members  of  the  legal  profession,  have  had 
occasion  to  consider  the  subject  in  relation  to  the  reports  which  have 
emanated  from  the  bodies  with  which  they  are  respectively  connected. 
Few  of  them  probably  have  had  the  opportunity. of  perusing  all  the 
reports  that  have  been  issued  in  relation  to  the  Bill ;  yet,  without 
a  careful  collation  of  the  opinions  which  have  been  expressed  upon 
the  various  questions,  it  is  impossible  to  arrive  at  a  satisfactory  esti- 
mate of  the  tendency  of  professional  opinion  upon  this  important 
subject. 

With  the  view  of  enabling  our  readers  to  ascertain  the  tendency 
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of  the  views  which  have  been  expressed  upon  the  subject,  we  pur- 
pose to  lay  before  them  such  a  comparison  of  the  various  suggestions 
that  have  been  made  in  regard  to  the  more  prominent  features  of 
the  Bill,  as  may  be  comprised  within  the  usual  limits  of  an  article. 
It  will  be  found  that  there  is  a  very  considerable  diversity  of  opinion 
even  upon  points  of  first  importance, — such  as  the  form  of  pleading, 
the  order  of  procedure,  and  the  extent  to  which  it  is  desirable  to 
eDcoorage  trial  by  jury.  We  believe  it  to  be  quite  practicable  to 
inune  a  measure  which,  if  it  does  not  secure  the  unqualified 
approval  of  any  of  the  parties  whose  opinions  are  represented  in  the 
reports,  may  at  least  obtain  the  support  of  the  profession  as  a  whole, 
and  be  accepted  as  a  substantial  improvement  upon  the  existing 
forms  of  process.  The  measure  which  we  understand  to  be  in  con- 
templation will,  we  believe,  conform  as  far  as  possible  to  established 
fonns  of  process ;  at  the  same  time  engrafting  upon  these  forms 
provisions  intended  to  secure  brevity  and  precision  in  pleading, 
more  satisfactory  modes  of  trial  and  of  appellate  procedure,  and 
the  power  of  making  amendments,  which  has  already  been  bene* 
fidally  introduced  into  the  practice  of  the  common  law  and  equity 
courts  in  England,  as  well  as  our  own  Sheriff  Courts.  The  subject 
has  now  received  very  full  consideration,  and  the  time  has  arrived 
when  legislation  is  desirable  and  practicable.  We  trust  that  the 
Lord  Advocate  will  be  prepared  at  the  commencement  of  the 
ensuing  session  to  introduce  a  Bill  which  he  may  reasonably  expect 
to  carry,  and  that  the  profession  will  give  it  that  united  and  cheerful 
support,  without  which  it  must  be  extremely  difficult  to  legislate  in 
reference  to  such  a  subject.  With  these  prefatory  remarks  we 
shall  proceed  to  our  exposition  of  the  views  of  the  legal  bodies  as 
contained  in  the  reports  of  the  committees  appobted  by  the  Faculty 
of  Advocates,  the  Societies  of  the  Writers  to  the  Signet  and  the 
SolicitOTs  before  the  Supreme  Courts,  the  Faculty  of  Procurators 
in  Glasgow,  and  the  Juridical  Society. 

Pleading  and  Relative  Procedure, 

In  referring  to  the  report  issued  by  the  committee  of  the  Faculty 
of  Advocates,  it  is  necessary  to  premise  that  the  report  has  not  yet 
received  the  approval  of  the  Faculty.  We  believe,  however,  that 
the  resolutions  of  the  aggregate  committee  may  be  fairly  taken  to 
represent  the  opinions  prevalent  amongst  the  practising  members 
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of  the  bar ;  while  the  reports  of  the  sub-committees,  npon  whom 
the  duty  of  examining  the  measure  in  detail  was  devolved,  repre- 
sent, at  any  rate,  the  opinions  of  individual  members  of  consider- 
able standing  and  influence  in  the  profession ;  and  in  so  far  as  not 
oveiTuled  bj  the  resolutions  of  the  aggregate  committee,  these 
reports  would  in  all  probability  be  adopted  by  the  Faculty.  The 
sub-committee  who  reported  upon  the  sections  of  the  Bill  relating 
to  pleading  and  initiatory  procedure,  were  divided  in  opinion  as 
to  the  propriety  of  attempting  any  radical  change  in  the  forms  of 
pleading,  A  majority  of  the  snb>committee  state,  that  they  view 
with  the  gravest  apprehension  the  consequences  of  introducing  a 
system  of  pleading,  which  is  not  only  entirely  new  to  those  who  are 
to  practise  it,  but  which  also  is  to  be  extended  to  a  class  of  actions 
to  which  it  has  never  been  applied  in  England.  Referring  to  the 
proposed  form  of  pleading,  based  on  that  of  the  common  law 
courts,  they  entertain  the  greatest  doubt  whether  such  a  system 
can  ever  be  applied  to  cases  in  which  equitable  pleas  are  raised, 
or  whether  equity  jurisprudence  can  ever  be  safely  administered 
without  some  detail  of  the  facts  and  circumstances,  on  which  appeal 
is  made  to  the  equitable  jurisdiction  of  the  Court.  If  it  is  attempted 
to  confine  the  proposed  forms  of  pleading  to  special  cases  or  actions, 
they  do  not  see  how  these  cases  or  actions  can  be  sufficiently 
defined,  and  they  conceive  that  an  attempt  to  classify  actions  could 
not  but  lead  to  great  confusion.  In  actions  on  contract,  or  where 
merely  legal  pleas  are  raised,  the  present  system,  they  think,  admits 
of  pleadings  as  short,  as  distinct,  and  leading  as  directly  to  issues, 
as  the  common  law  procedure  itself.  In  actions  of  a  more  compli- 
cated nature,  or  in  actions  which  are  maintained  in  equity,  the 
present  system  enables  the  parties  to  give  a  detailed  statement  of 
the  case ;  and,  in  such  cases,  detail  is  often  absolutely  necessary, 
in  order  that  the  case  may  be  stated.  Another  section  of  the  com- 
mittee express  their  opinion,  that  the  present  system  of  pleading  in 
the  Court  of  Session  has  failed,  that  it  is  the  constant  source  of 
litigation,  and  is  productive  of  great  expense,  delay,  and  vexation 
to  the  suitors.  They  think  the  time  has  now  come  for  efiectiog 
some  radical  change;  and  finding  that  another  system  has  succeeded 
in  England,  under  circumstances  noways  peculiar  and  exceptional, 
it  seems  only  a  prudent  step  to  take  as  much  from  the  English 
procedure  as  might  be  reasonably  expected  to  work  well  in  the 
Scottish  courts.    The  sub-committee  further  recommend,  with  the 
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object  of  shortening  records,  that  either  partj  should  be  entitled 
to  require  his  adversary  to  furnish  him  with  a  note  of  particulars, 
and  also,  if  necessary,  to  answer  on  oath  any  paper  of  questions 
which  might  be  put  to  him. 

On  considering  this  part  of  the  report,  the  aggregate  committee 
were  also  divided  in  opinion.  A  large  minority  were  favourable 
to  the  introduction  of  a  form  of  pleading  by  successive  papers,  on 
the  basis  of  the  English  common  law  system.  Some  were  op- 
posed to  any  material  change.  Ultimately  a  resolution  was  passed 
recommending  that  the  leading  provisions  of  the  Bill  intended  to 
secure  brevity,  precision,  and  despatch  in  pleading,  and  to  give  the 
power  of  amending  records,  should  be  embodied  in  a  Bill  and 
passed  into  law. 

The  views  of  the  Society  of  Writers  to  the  Signet  on  the  subject  of 
the  forms  of  pleading  may  be  collected  from  the  following  summary, 
which  we  take  in  a  slightly  abridged  form  from  the  report  of  their 
committee.  With  regard  to  the  provisions  of  the  Bill  regulating 
the  contents  of  the  pleadings,  they  observe  that  these,  while  obviat- 
ing the  defects  of  the  existing  system,  err  in  the  opposite  direction, 
and  substitute  a  mode  of  pleading  so  very  summary  as  in  some 
cases  to  be  almost  impracticable.  These  provisions  would,  in  their 
opinion,  enable  the  parties  to  frame  their  pleadings  in  such  general 
terms,  as,  while  complying  with  the  requirements  of  the  Bill,  com- 
pletely to  conceal  their  line  of  evidence,  and  thus  place  their  adversary 
at  a  disadvantage.  In  cases  involving  questions  of  both  fact  and  law, 
they  believe  that  the  proposed  mode  of  pleading  by  setting  forth  the 
facts  simply  in  the  terms  in  which  a  judgment  is  desired,  would  be 
found  utterly  unworkable.  As  an  improvement  upon  the  existing 
sjstem  of  pleading,  they  suggest  an  enactment  in  the  following 
terms : — *  That  the  pursuer  shall  set  forth,  in  a  condescendence  to 
be  annexed  to  the  summons,  as  concisely  as  may  be,  in  one  or  more 
articles,  the  material  averments  which  form  the  ground  of  action, 
each  article  consisting  as  nearly  as  may  be  of  a  separate  and  distinct 
averment.'  The  provision  of  the  Bill,  that  each  statement  of  the 
cause  of  action  shall  be  so  framed  as  to  be  complete  in  itself,  without 
reference  to  any  other  article,  is  in  their  opinion  objectionable,  as 
leading  to  unnecessary  repetition.  Under  the  present  system,  too 
much  is  allowed  to  be  put  into  one  article ;  and  accordingly,  the 
committee  propose  that  each  article  should  consist  of  a  separate  and 
distinct  averment,  requiring  a  direct  and  unambiguous  answer. 
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They  approve  of  the  proposed  clauses  for  excluding  unnecessary 
matter,  and  also  of  the  provisions  of  the  Bill  relating  to  the  subse- 
quent steps  of  pleading  by  replication  and  rejoinder ;  but  to  avoid 
misleading  comparisons  with  the  English  pleadings  of  the  same 
name,  they  suggest  that  the  pleadings  subsequent  to  condescendence 
and  defences  should  be  designated  '  Answers  and  Beplies.' 

The  report  of  the  Society  of  Solicitors  upon  this  point  is  very 
brief;  and,  if  we  rightly  apprehend  its  import,  the  form  of  pleading 
which  they  recommend  is  not  materially  different  from  that  recom- 
mended by  the  Writers  to  the  Signet.  They  are  not  agreed  that  it 
is  necessary  and  desirable  to  have  pleas  in  law,  and  they  approve  of 
the  proposed  exclusion  of  detail,  matter  of  evidence,  and  quotations 
from  documents.  In  their  opinion,  the  defences  should  articulately 
answer  the  condescendence,  and  contain  a  separate  statement  where, 
but  only  where,  the  defender  has  a  separate  case  to  set  up  in  answer 
to  the  action.  A  revisal  of  the  condescendence  should  be  permitted, 
subject  to  rules  for  preventing  unnecessary  expense ;  and  if  the  pur- 
suer requires  to  answer  the  defender's  separate  case,  he  should  do  so 
by  adding  to  his  paper  articulate  answers  to  the  defender's  statement. 

The  Glasgow  Faculty  of  Procurators,  while  agreeing  with  the 
other  professional  bodies,  that  the  mode  of  pleading,  or  of  making  up 
a  record,  ought  to  be  simplified,  do  not  share  in  the  doubts  expr^sed 
by  the  latter,  as  to  the  possibility  of  stating  any  ground  of  action  in 
the  form  of  a  short  declaration.  It  has  been  found,  they  say,  in  the 
working  of  the  Sheriff  Court  Act  of  1853,  that  every  kind  of  action 
competent  to  the  Sheriff  may  be  stated  in  a  short  form.  The  value 
of  this  fact  is  enhanced,  when  it  Ls  kept  in  view  that,  as  the  grounds 
of  action  must  by  that  Act  be  stated  only  in  the  ctmclunonsj  the 
experiment  so  successfully  made  was  not  begun  and  has  not  been 
carried  out  with  a  form  of  summons  quite  free  from  objection  on 
technical  grounds.  They  recommend  that  the  summons  should 
contain  within  it  (not  annexed  to  it)  a  statement  of  the  grounds  and 
the  claim.  While  approving  of  the  proposal  to  confine  the  state- 
ment of  the  pursuer*s  case  to  the  proposition  on  which  the  claim 
rests,  they  think  that  the  object  in  view  may  be  best  attained  by 
annexing  to  the  Act  a  series  of  forms  applicable  to  the  various 
descriptions  of  actions,  and  declaring  that  such  forms  should  be  held 
to  imply  the  various  averments  which  in  law  are  required  to  support 
the  proposition  on  which  the  pursuer's  claim  is  based.  With  respect 
to  subsequent  pleadings,  the  Glasgow  committee  approve  generally 
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of  the  provisions  of  the  Bill,  but  are  of  opinion  that  a  still  farther 
simplification  might  be  effected.  If  the  summons  were  made  to 
contain  a  statement  of  the  ground  of  action^ — in  other  words,  to  be 
in  the  form  of  the  Sheriff  Court  summons, — no  condescendence  would 
be  required  ;  and,  except  in  cases  where  a  special  defence  was  set 
up  requiring  to  be  answered,  the  whole  pleadings  would  be  summons 
and  defences. 

The  report  of  the  Juridical  Society,  like  that  of  the  Faculty, 
consists  of  detailed  reports  from  sub-committees  to  whom  the  con- 
sideration of  the  clauses  of  the  Bill  were  referred,  accompanied  by 
prefatory  resolutions  upon  the  more  important  points  embraced  in 
tbe  measure.  The  sub-committee  had  recommended  the  introduc- 
tion of  a  system  of  pleading  by  replication  and  rejoinder,  substan- 
tiallj  such  as  that  proposed  in  the  Bill;  and  a  large  minority  of  the 
ag^gate  committee  were  prepared  to  concur  in  the  recommenda- 
tion, provided  the  new  system  were  limited  to  actions  which  are,  in 
fom  or  in  substance,  petitory  actions.  The  resolution  adopted  by 
the  committee,  and  approved  at  a  meeting  of  the  society,  was  to 
the  effect,  that  the  evils  connected  with  our  present  system  of  plead- 
ing are  not  such  as  to  require  the  introduction  of  an  entirely  new 
system,  and  that  the  introduction  of  a  system  of  pleading  adopted 
from  a  foreign  and  peculiarly  technical  system  of  law,  would  be  at- 
tended with  such  risks  as  should  not  be  encountered.  On  the  other 
hand,  they  express  this  opinion,  that  very  stringent  measures  should 
be  passed  for  enforcing  the  strictest  conduct  of  our  present  system 
of  pleading,  as  amended  by  Lord  Rutherfurd's  Court  of  Session 
Act,  having  special  reference  to  various  defects  proposed  to  be 
remedied  by  clauses  in  the  Bill  approved  of  by  the  sub-committee  on 
the  first  two  parts  of  the  Bill. 

On  the  whole,  we  collect  from  the  views  expressed  in  the  various 
reports  which  we  have  cited,  that  the  professional  committees  who 
have  examined  the  Bill  are  averse  to  any  such  change  in  the  system 
of  pleading  as  would  carry  with  it  the  necessity  of  introducing  cor- 
responding change  in  the  subsequent  conduct  of  the  action.  All 
are  more  or  less  favourable  to  the  provisions  intended  to  secure 
precision  and  brevity  in  pleading ;  and  there  appears  also  to  be  a 
general  concurrence  of  opinion  in  favour  of  the  proposed  abolition 
of  revisal,  and  the  substitution,  where  necessary,  of  separate  sup- 
plonentary  papers  in  answer  to  the  pleadings  of  the  opposite  party. 
The  proposal  to  mark  the  various  grounds  of  action  and  defence  by 
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distinctive  words  or  numbers,  has  not  received  the  support  which 
vfe  had  anticipated.  Yet  we  cannot  help  thinking  that  some  such 
provision  is  essential  to  sound  pleading,  more  especially  if  effect  is 
to  be  given  to  the  general  condemnation  of  pleas  in  law.  At  pre- 
sent the  pleas  serve  to  indicate  the  main  lines  of  argument  of  the 
parties,  the  particulars  of  which  are  supplied  by  their  respective 
statements  of  facts.  If  the  pleas  are  to  be  abolished,  it  will  be 
absolutely  necessary  to  introduce  some  sort  of  method  into  the  con- 
descendence and  defences,  otherwise  it  will  be  quite  impossible  for 
the  judge  to  ascertain  the  propositions  which  he  is  desired  to  affirm 
or  disallow. 

One  or  two  other  points  connected  with  the  formal  stages  of  pro- 
cedure may  now  be  more  briefly  noticed.  As  to  the  form  of  the 
summons  or  initial  writ  of  process,  the  greatest  diversity  of  opinion 
seems  to  have  prevailed.  The  Faculty  of  Advocates,  as  jce^re- 
sented  by  their  committee,  are  favourable  to  the  introduction  of  the 
short  writ  of  the  common  law  procedure  having  appending  to  it, 
when  necessary,  a  prayer  for  specific  relidf.  The  Writers  to  the 
Signet  and  the  Juridical  Society  see  no  reason  for  making  any 
substantial  alteration  in  the  existing  form  of  the  summons,  but  re- 
commend the  abridgment  or  omission  of  the  will;  thus  reducing 
the  summons  to  the  form  of  a  citation  to  the  defender  to  appear 
and  answer  to  certain  demands  there  set  forth.  The  Glasgow  com- 
mittee naturally  recommend  the  form,  or  something  like  the  form, 
which  has  been  successfully  used  in  the  Sheriff  Courts.  Although 
we  do  not  admire  the  Sheriff  Court  style  of  summons,  it  must 
be  admitted  that  the  awkwardness  of  embodying  the  ground  of 
demand  in  the  conclusions  of  the  writ  is  compensated  by  its  tend- 
ency to  enforce  the  observance  of  the  requisites  of  brevity  and 
distinctness.  The  ground  of  action  in  a  Sheriff  Court  summons  is 
most  usually  introduced  in  a  sort  of  parenthesis ;  and  the  tendency 
to  amplification  is  controlled  by  the  difficulty  of  torturing  the 
English  language  into  such  involutions  of  indirect  phraseology  as 
would  be  requisite  for  the  introduction  of  a  very  lengthy  narration 
into  the  precatory  part  of  a  summons.  The  chief  objection  to  this 
form  of  summons  is,  that  the  averments  constituting  the  ground  of 
action  do  not  admit  of  being  so  precisely  and  distinctly  answered 
by  the  defender,  as  in  the  case  of  averments  embodied  in  an  an- 
nexed condescendence.  On  the  whole,  we  are  disposed  to  think 
that  the  Court  of  Session  form  of  summons  is  preferable  to  that 
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of  the  Sheriff  Courts ;  and  that,  if  directed  to  the  defender,  and 
docked  of  the  unmeaning  jargon,  supposed  to  be  addressed  to  mes^ 
sengers-at-arms  in  the  will,  no  valid  objection  could  be  stated  to  its 
form. 

The  provisions  of  the  Bill  of  1862,  with  respect  to  actions  involv- 
ing peculiarities  in  the  form  of  pleading,  appear  to  have  been  gene- 
rally approved  of.  As  an  example,  we  may  refer  to  the  observations 
in  Che  reports  with  reference  to  pleading  in  actions  of  multiplepoind- 
ing,  and  the  provisions  for  stating  questions  between  several  parties  in 
the  form  of  a  special  case.  There  is  no  class  of  actions  in  which  the 
existing  forms  of  pleading  are  more  liable  to  abuse  than  in  actions  of 
moltiplepoinding.  Three  opportunities  of  revising  and  amending 
the  claims  are  allowed  in  regular  course  to  each  claimant ;  and  when, 
as  oilen  happens,  there  is  a  large  number  of  persons  interested  in  the 
estate,  the  delay  is  interminable,  and  the  expense  of  making  up  a 
record  most  oppressive. 

In  concluding  this  part  of  the  subject,  we  may  add  that  all  the 
professional  bodies  have  reported  in  favour  of  giving  the  judge  the 
moat  ample  control  over  records,  for  all  purposes  of  amendment ; 
and  that  no  objections  have  been  stated  to  the  clauses  providing  for 
the  admission  of  new  parties  to  actions,  thereby  obviating  a  class  of 
dilatory  pleas  of  very  frequent  occurrence  in  practice. 

Jury  Trial  and  Proof, 

In  distributing  the  subject  of  the  Court  of  Session  Bill  amongst 
the  different  sub-conmiittees,  the  subject  of  proof,  including  trial  by 
jury,  has,  from  its  intrinsic  importance,  as  well  as  from  the  material 
bearing  which  it  has  upon  the  whole  course  of  contentious  procedure, 
been  considered  sufficient  to  occupy  the  attention  of  a  separate  sub- 
Gommittee.  The  sub-committee,  to  whom  this  part  of  the  subject 
was  remitted  by  the  Faculty  of  Advocates,  appears  to  have  gone  into 
the  whole  matter  very  thoroughly.  Although  their  conclusions, 
which  are  adverse  to  the  continuance  of  jury  trial  ad  a  mode  of 
investigating  questions  of  fact  in  civil  causes,  have  not  been  impli- 
citly adopted  by  the  aggregate  committee,  there  can  be  no  doubt 
tliat  their  opinions  have  had  considerable  weight  with  that  body, 
and  that  they  represent  an  impression  which  is  gaining  ground 
within  and  without  the  profession.     Adverting  to  the  fact  that,  dur- 
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ing  the  year  immediately  preceding  the  publication  of  their  report, 
the  number  of  causes  set  down  for  trial  was  only  69,  of  which  25 
only  were  tried,  the  sub-committee  observe  that  the  statistics  of 
jury  trial  prove  that  litigants  will  not  submit  to  have  their  cases 
tried  by  jury.  They  will  submit  to  ruinous  compromises  rather  than 
face  such  a  tribunal.  And  it  is  well  known  that  very  many  cases 
never  appear  in  court  at  all,  merely  because  a  right  otherwise  well 
founded  can  be  vindicated  only  through  the  medium  of  jury  trial. 
In  many  other  cases,  the  parties,  in  order  to  avoid  such  a  trial, 
voluntarily  concur  in  having  the  proof  taken  on  commission,— a 
most  unsatisfactory,  dilatory,  and  expensive  mode  of  investigation. 
For  all  purposes  of  practical  legislation,  the  fact  that  people  will  not 
come  to  the  Court  of  Session  to  have  their  cases  tried  by  jury  is, 
as  the  committee  think,  sufficient  to  justify  a  change ;  aad  as  there 
is  no  hope  of  public  opinion  turning  in  favour  of  jury  trial,  and 
as  its  continued  retention  can  only  tend  to  weaken  the  confidence 
of  the  public  in  the  admin.istnition  of  the  law,  the  sub-committee 
have  no  hesitation  in  expressing  their  opinion  that  the  time  has 
arrived  for  superseding  it  by  a  better  system.  Although  still  tole- 
rated in  the  English  Common  Law  Courts,  where  custom  has 
reconciled  the  public  to  this  as  to  other  anomalies,  and  accustomed 
jurymen  to  understand  that  their  function  is  to  register  the  decree 
of  the  presiding  judge,  and  to  shield  him  from  responsibility,  the 
English  public  have  steadily  resisted  the  introduction  of  this  mode 
of  trial  into  other  branches  of  the  judicatory.  The  services  of  a  jury 
are  not  much  in  requisition  in  the  Court  of  Matrimonial  Causes;  while 
in  the  Court  of  Chancery  the  enactments  introducing  a  jury  trial 
are  treated  with  contempt,  only  eleven  equity  cases  having  been 
tried  by  jury  during  the  five  years  that  the  Act  has  been  in  opera- 
tion. 

We  cordially  concur  in  the  observations  which  the  sub-com- 
mittee of  the  Faculty  have  made,  upon  the  folly  of  sending,  or 
attempting  to  send,  to  the  cognizance  of  a  jury  cases  involving 
equitable  considerations,  which  are  utterly  unfit  for  the  determina- 
tion of  an  unskilled  tribunal,  and  which  are  never  sent  to  a  jury  in 
England.  It  is  the  more  surprising  that  the  judges  of  the  Court 
of  Session  should  sanction  the  disposal  of  equity  cases  by  jury  trial, 
in  the  face  of  the  warning  with  which  the  Lord  Chief  Commis- 
sioner Adam  concludes  his  treatise,  and  which,  if  attended  to,  might 
have  restricted  the  evils  of  this  mode  of  trial,  and  saved  it  from 
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some  of  the  obloquy  under  which  it  has  fallen.     ^  Oases  of  equity,' 
he  observes,  *  should  be  confined  to  a  tribunal  which  does  not  act 
by  the  intervention  of  a  jury,  for  that  judicial  body  has  not  facul- 
ties  to  collate,  to  compare,   and  to   weigh   the   nice   distinctions 
according  to  which  equity  is  understood  to  dispense  justice ;  and  if 
u  had  those  faculties,  it  has  not  time  to  apply  to  them  the  repeated 
attention  and  consideration  which  equity  in  its  nature  exacts.    The 
pnnciples  of  equity,  well  understood  and  correctly  administered, 
most  be  secured  from  injury,  and  the  only  risk  they  run  is  by  being 
thrown  injudiciously  into  the  jurisdiction  of  a  jury  court     Those 
judges,  therefore,  who  have  a  power  to  dispose  of  causes,  by  sending 
them   to  a  jury,  or  keeping  them  within  the  pale  of  judicature, 
belonging  to  the  Court  of  Session,  should  examine  them  with  great 
care,  and  exercise  all  their  faculties  of  discrimination  to  avoid  such 
consequences.'     He  further  adds,  *  If  cases  of  pure  equity,  to  which 
a  jury  is  not  competent,  are  sent  to  trial  by  jury,  it  is  calculated  to 
overwhelm  the  system,  by  exhibiting  an  incapacity  to  perform  the 
office  of  distributive  justice  in  a  correct  and  satisfactory  manner.' 

The  result  at  which  the  committee  of  the  Faculty  of  Advocates 
h^Ls  arrived  is,  that  without  attempting  entirely  to  abolish  jury  trial, 
>jr\uch  might  provoke  opposition  on  the  part  of  the  pubUc,  a  serious 
'fiort  should  be  made  to  restrict  the  actions  of  juries  to  their  legiti- 
mate sphere  of  usefulness ;  that  is  to  say,  to  the  determination  of 
cases  involving  direct  and  simple  issues  of  fact,  resembling  in  their 
nature,  and  in  the  kind  of  evidence  by  which  they  are  instructed, 

Ithe  issues  of  criminal  prosecutions,  with  which  juries  are  admittedly 
qoalified  to  deal.      In  this  category  are  included  most  of  those 
~^  iLhli  r, faction  which  infer  both  civil  and  criminal  consequences; 
uch  ai  cases  of  injury  to  purson,  property,  or  reputation,  issues  of 
id  on  policies  of  insurance  where  the  defence  resolves 
of  fraud,  ond  the  like.     With  respect  to  other  actions 
questions  of  ftictj  the  committee  recommend  that 
Irit^d  by  the  jnd^e  upun  ilie  record  itself,  without 
d  with  tlie  assistance  nf  a  short-hand  writer 
L-  of  the  cuiiimittee's  recommenda- 

Fthe  following  excerpt  from  the 
re^fimt::  ol  the  deliverance  of  the 

^kiSiould  be  the  judge  in  the  first 
I  ^ort-hand ;  and  that  his  judg- 

_  L 
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ment,  given  with  reasons,  should  be  subject  to  review  by  the  Inner  House,  upon 
the  notes,  their  judgment  being  final  as  regards  the  facts.  The  committee 
recommend  two  exceptions  to  thu  suggestion — 1st,  They  think  that  there  ought 
to  be  an  appeal  to  the  House  of  Lor£  upon  the  facts  as  well  as  Uw,  in  any  case 
where  the  interest  at  stake  m  of  the  value  of  L.IOOO ;  2dly,  They  think  that  in 
all  consistorial  actions  (as  defined  by  the  Conjugal  Rights  Act)  an  appeal  upon 
the  facts  as  well  as  the  law  should  be  competent  against  the  final  judgment  of 
the  Court. 

*  The  committee  deem  it  essential  to  the  proper  administration  of  justice, 
that  no  judge  should  be  aUowed  to  give  judgment,  without  being  obliged  to 
state  in  open  Court  the  grounds  on  which  he  proceeds. 

*  The  proposal  to  have  the  evidence  recorded  by  a  short-hand  writer,  is  re- 
commended upon  two  grounds — 1st,  It  relieves  the  judge  from  irksome  laboor, 
gives  him  an  opportunity  of  watching  the  witness,  and  leaves  bis  mind  undisr 
tracted  to  consiaer  the  bearing  of  Uie  evidence  as  it  is  led  ;  2dly,  It  will  save 
the  very  great  expense  which  is  now  caused  from  jury  trials  extending  orer 
several  days.  The  cause  of  this  is  not  the  length  of  counsels*  speeches,  nor  the 
great  number  of  witnesses  examined,  but  t^e  time  wasted  in  waiting  till  the 
answers  of  the  witness  have  been  recorded  by  the  judge.* 

It  is  satisfactory  to  find,  so  far  as  we  can  discover  from  the  re- 
ports, that  the  most  perfect  unanimity  prevails  throughout  the 
professional  bodies  who  are  so  deeply  interested  in  the  question. 
Instead^  therefore,  of  repeating  the  arguments  which,  with  slight 
variations,  will  be  found  to  be  advanced  and  strongly  enforced  in 
all  the  reports,  it  may  be  sufiScient  to  state  the  results  at  which  these 
bodies  have  arrived  in  their  own  language.  The  committee  of  the 
Writers  to  the  Signet  say :  *  That  any  attempt  to  appropriate  distinct 
classes  of  actions  to  jury  trial  by  reference  either  to  their  conclusions 
or  to  their  nature,  except  certain  kind  of  actions  of  damages,  is  in- 
expedient. .  .  .  Your  committee,  indeed,  are  of  opinion  that  jury 
trial  in  civil  cases  should,  instead  of  being  extended,  as  proposed  by 
the  Bill,  be  very  much  limited.  They  believe  that  they  express  the 
general  opinion  of  the  country,  when  they  say  that  jury  trial  in  civil 
cases  has,  after  the  experience  of  half  a  century,  proved  a  complete 
failure,  chiefly  in  consequence  of  the  ruinous  expense  and  uncertainty 
attending  it.  .  •  .  The  adjustment  of  an  issue  for  trial  before  a  jury 
is  generally  but  the  signal  for  an  immediate  compromise  of  a  case- 
often  at  a  great  sacrifice  of  just  rights*  (p.  68).  On  the  subject  of 
trials  without  a  jury  they  observe  (p.  74) :  *  As  your  committee 
interpret  clause  135,  it  proposes  to  give  power  to  either  party  in  a 
case  where  proof  is  required,  but  which  is  not  to  be  tried  before  a 
jury,  to  demand  that  the  proof  be  taken  before  a  Lord  Ordinary; 
and  if  this  be  a  correct  interpretation  of  the  meaning  and  eflFect  of 
the  clause,  the  proposal  meets  with  the  cordial  approval  of  your 
committee.' 

The  Solicitors'  report  expresses  the  conviction  of  that  body  that 
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a  strong  feeling  prevails  in  Scotland,  both  among  the  profession  and 
the  general  public,  that  the  system  of  jury  trial  for  civil  cases  is  de- 
fectire,  and  frequently  does  not  secure  justice  to  the  parties,  and  is 
ruinously  expensive.    The  principle,  they  say,  upon  which  the  Act 
of  1850  proceeded,  was  that  facilities  should  be  afforded  for  avoiding 
joiy  trial  in  all  actions,  except  actions  of  libel  or  for  nuisance,  and 
action  of  damages  (p.  7).     As  a  substitute  for  it,  they  approve  of 
the  proposal  to  allow  a  short-hand  writer  in  all  cases  in  which  evi- 
dence is  taken  before  the  Lord  Ordinary ;  and  they  consider  that,  if 
the  Outer  House  procedure  were  put  upon  a  better  footing,  and 
with  the  aid  of  a  short-hand  writer,  the  proof  ought  in  all  cases, 
except  where  witnesses  cannot  be  brought  to  Edinburgh,  to  be  taken 
continuously,  and  at  a  peremptory  diet,  before  the  Lord  Ordinary. 
The  Glasgow  Faculty  of  Procurators  are  of  opinion  (Report,  p.  17) 
that,  excepting  Exchequer  cases  and  actions  of  libel  or  slander  (the 
peculiar  nature  of  which  may  justify  the  intervention  of  a  jury), 
jury  trial  should  only  be  allowed  in  civil  cases  where  all  the  parties 
agree  or  consent  to  such  a  mode  of  trying  the  questions  between 
them.    They  approve  of  the  suggestion  that  the  proof  should  be 
taken  before  the  judge  himself,  atid  refer  in  support  of  their  opinion 
to  the  satisfactory  working  of  that  mode  of  trial  in  consistorial  prac- 
tice, and  in  the  practice  of  the  Sheriff  Courts.     On  these  grounds 
they  recommend — 

^  Ist,  That,  with  the  exceptions  before  referred  to,  trial  by  jury  should  only 
take  pkce  when  both  parties  agree  to  that  mode  of  trial ; 

*2d,  That  proof  by  oommission  should  only  be  resorted  to  of  consent,  except 
io  the  special  cases  referred  to ;  and 

'  dd,  That,  on  the  motion  of  either  party,  the  proof  should  be  taken  by  the 
Lord  Ordinaiy  in  the  manner  proposed  in  the  Bill.' 

The  Juridical  Society,  without  expressing  any  decided  opinion  as 
to  the  extent  to  which  it  is  desirable  to  confine  the  operation  of  jury 
trial,  approve  generally  of  the  proposed  mode  of  trial  before  the 
Lord  Ordinary  without  a  jury — his  judgment  being  subject  to  re- 
view, as  provided  in  the  clauses  of  the  Bill. 

Before  leaving  this  subject,  we  may  observe  that  the  reports  indi- 
cate a  very  general,  if  not  a  unanimous,  approval  of  the  improve- 
ments proposed  to  be  engrafted  upon  the  existing  system  of  jury 
trial,  assuming  that  that  system  is  for  certain  purposes  to  be  retained. 
Among  the  suggested  improvements  are  included  a  power  to  the 
judge  to  state  questions  to  the  jury,  and  to  direct  a  verdict  to  be 
recorded  in  conformity  with  the  answers  to  be  returned  to  those 
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questions ;  the  power  of  amending  the  issue  or  record  at  the  trial ; 
and  the  power  of  taking  a  verdict  subject  to  the  opinion  of  the  Conrt 
upon  points  reserved,  or  of  directing  a  special  case.  These  amend- 
ments,  which  are  mainly  borrowed  from  the  Common  Law  Procedaie 
Act,  together  with  the  proposed  simplification  of  bills  of  ezceptioo, 
will  tend  very  materially  to  reduce  the  expense  of  jury  cases  in  the 
stages  of  procedure  subsequent  to  the  trial,  and  will,  in  the  majority 
of  cases,  enable  the  parties  to  obtain  the  benefit  of  a  judgment  of 
the  Court  upon  points  of  law,  without  subjecting  them  to  the  costly 
and  absurd  formality  of  a  new  trial.  Upon  these  points  there  is 
indeed  no  room  for  difference  of  opinion,  and  upon  them  the  com- 
mittees have  not  thought  it  necessary  to  do  more  than  to  express 
their  opihion  generally  in  their  favour,  and  to  suggest  some  addi- 
tional provisions,  among  which  we  notice  a  suggestion  for  raising  the 
qualification  of  jurors,  with  the  view  of  providing  a  more  intelligent 
and  impartial  body  of  judges  for  the  trial  of  jury  causes. 

Appellate  Procedure. 

Under  this  category  we  include  the  review  of  decrees  of  the  infe- 
rior courts  by  the  Court  of  Session,  the  review  of  the  Lord  Ordi- 
nary's judgment  by  the  Inner  House,  and  appeals  to  the  House  of 
Lords.  This  portion  of  the  Court  of  Session  Bill  has  been  so 
favourably  received  by  the  profession,  that  a  detailed  exposition  of 
the  views  of  the  legal  bodies  regarding  it,  as  expressed  in  the  reports, 
would  be  little  more  than  a  recapitulation  of  the  leading  clauses,  with 
the  verdict  of  the  various  committees  ratifying  their  provisions.  As 
our  readers  have  already  been  made  acquainted  with  the  nature  of 
the  proposed  changes  through  the  medium  of  these  pages,  we  should 
not  be  justified  at  present  in  travelling  over  the  ground  again.  We 
hope,  however,  to  be  in  a  position,  before  the  commencement  of  the 
Parliamentary  session,  to  state  the  substance  of  the  provisions  of  the 
measure  which  will  in  all  probability  be  submitted  to  the  Legisla- 
ture ;  and  in  doing  so  we  shall  have  an  opportunity  of  pointing 
out  how  far  its  provisions  are  based  upon  those  which  have  already 
obtained  the  approval  of  the  professional  committees. 
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NOTES  ON  THE  LEGISLATION  OF  THE  YEAR. 
THE  RAILWAYS  ACTS. 

A  YEBT  important  advance  has  been  made  this  year  towards  the 
object  which  we  advocated  in  a  recent  article — the  liberation  of 
railway  enterprise  from  the  drag  which  is  placed  upon  its  extension, 
in  the  shape  of  Parliamentary,  expenses,  and  the  relief  of  Members 
of  Parliament  from  one  of  the  most  burdensome  of  their  dnties,  the 
investigation  of  the  merits  of  the  applications  addressed  to  them  by 
railway  companies.  It  would  be  premature  at  this  time  to  specu- 
late as  to  the  results  of  the  arrangements  embodied  in  the  new  stand- 
ing orders,  by  which  the  only  mode  of  taking  evidence,  in  the  first 
instance,  is  transferred  to  a  Parliamentary  commission,  nominated 
by  the  Speaker  of  the  House  of  Commons.  By  the  Acts  which 
received  the  royal  assent  on  the  last  day  of  the  Parliamentary  ses- 
sion, Parliament  will  be  relieved  altogether  of  a  large  part  of  the 
railway  business  which  annually  comes  before  it ;  and  as,  from  their 
position  in  the  statute-book,  these  Acts  will  not  appear  in  our  im- 
pression for  a  month  or  two,  it  may  be  convenient  to  give  some 
account  of  their  leading  provisions,  in  anticipation  of  the  reprint. 
The  Acts  in  question  form  Chapters  120  and  121  of  this  year.  The 
£rst  of  these  is  entitled,-^ 

An  Act  to  facilitate  in  certain  Cases  the  obtaining  of  further  Powers 
by  Railway  Companies, — (Cap.  120.) 

The  preamble  states  that  it  is  expedient  that  in  certain  cases 
railway  companies  should  be  enabled  to  obtain  further  powers  on 
complying  with  the  conditions  of  a  general  Act  of  Parliament,  with- 
out being  obliged  to  procure  in  each  ciise  a  special  Act ;  and  after 
the  usual  interpretation  clause  (which  we  do  not  require  to  notice), 
it  is  provided  by  Section  3,  that  the  Act  shall  take  effect  and  apply, — 
*  (1.)  Where  a  railway  company  are  desirous  that  authority  should  be 
given  to  themselves  and  some  other  railway  company  or  companies 
to  enter  into  an  agreement  with  respect  to  all  or  any  of  the  matters 
following;  namely,  the  maintenance  and  management  of  the  rail- 
ways of  the  companies  respectively,  or  of  any  one  or  more  of  them, 
or  of  any  part  thereof  respectively ;  the  use  and  working  of  the 
railways  or  railway,  or  of  any  part  thereof,  and  the  conveyance  of 
traffic  thereon ;  the  fixing,  collecting,  and  apportionment  of  the 
tolls,  rates,  charges,  receipts,  and  revenues  levied,  taken,  or  arising 
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in  respect  of  traffic ;  the  joint  ownership,  maintenance,  manage- 
ment, and  use  of  a  station  or  other  work,  or  the  separate  owner- 
ship, maintenance,  management,  and  use  of  several  parts  of  a 
station  or  other  work :  (2.)  Where  a  railway  company  are  desirous 
of  obtaining  an  extension  of  the  time  limited  for  the  sale  by  them 
of  superfluous  lands  :  (3.)  Where  a  railway  company  incorporated 
by  special  Act,  or  by  certificate  under  the  Bailways  Construction 
Facilities  Act,  1864,  are  desirous  of  obtaining  authority  to  raise 
additional  capital.'  The  mode  of  procedure  is  by  an  application 
to  the  Board  of  Trade  under  the  provisions  of  the  general  Act 
for  a  certificate,  after  public  advertisement  and  intimation.  As 
soon  as  conveniently  may  be  after  the  time  for  completion  of  the 
required  notice,  the  Board  of  Trade  is  to  proceed  to  inquire  whether 
the  company  have  complied  with  the  requirements  of  the  general 
rules  respecting  notice ;  and  before  settling  a  draft  of  the  certificate^ 
the  Board  is  to  take  into  consideration  any  representation  made  to 
them,  and  to  inquire  into  the  merits  of  any  objection  brought  before 
them  respecting  the  application. 

By  Section  7  an  opportunity  is  a£Porded  to  any  railway  or  canal 
company  to  object  to  the  proposed  grant  of  powers.  It  will  be 
observed  that  the  right  of  the  public  to  oppose  applications  is  not 
necessary,  an  omission  which  will  naturally  be  viewed  with  some 
alarm  by  the  mercantile  community.  The  clause  runs,  *  If  in  any 
case  any  railway  or  canal  company  desire  to  be  heard  by  counsel, 
agents,  and  witnesses,  against  the  application  of  the  promoters,  and 
(within  such  time  as  is  prescribed  by  general  rules  under  this  Act) 
lodge  at  the  office  of  the  Board  of  Trade  a  notice  in  writing  to  that 
effect  (herein-after  referred  to  as  a  notice  of  opposition)  in  the  form 
set  forth  in  the  schedule  to  this  Act  (with  such  variations  as  circum- 
stances require),  in  that  case  the  Board  of  Trade,  if  the  railway  or 
canal  company  lodging  the  notice  would  be  affected  in  any  way  by 
the  proposed  certificate,  shall  not  proceed  on  the  application  of  the 
promoters.'  If  the  Board  of  Trade  do  not  proceed  on  the  applica- 
tion, they  must  without  delay  lay  before  both  Houses  of  Parliament 
a  copy  of  the  draft  certificate  lodged  by  the  promoters  and  of  the 
notice  of  opposition;  and  the  promoters  shall  be  at  liberty  to  apply 
for  the  desired  powers  by  way  of  bill,  in  the  same  session  of  Parlia- 
ment. 

Sections  9-12  provide  for  the  settlement  of  a  certificate  by  the 
Board  of  Trade,  in  conformity  with  the  schedule  annexed  to  the 
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Act ;  and  the  Board  is  further  empowered  (subject  always  to  the 
pro?isioiis  of  the  Act,  and  having  regard  to  the  provisions  of  any 
special  Act  relating  to  any  company  empowered  by  a  certificate)  to 
insert  in  the  certificate  such  provisions  as  they,  according  to  the 
circumstances  of  the  case,  shall  deem  necessary  or  proper  for  better 
effectuating  the  purposes  of  the  certificate. 

By  Sections  12-16  the  Board  of  Trade  is  directed  to  lay  the  draft 
certificate  settled  by  them  before  both  Houses  of  Parliament  within 
seven  days  after  the  same  is  settled,  if  Parliament  is  then  sitting,  or 
if  not,  then  within  seven  days  after  the  next  meeting  of  Parliament, 
not  being  later  in  any  year  than  the  first  day  of  June.  If  either 
House  of  Parliament,  within  six  weeks  after  the  draft  of  a  certificate 
settled  by  the  Board  of  Trade  is  laid  before  that  House,  resolves  that 
the  certificate  ought  not  to  be  made,  the  same  shall  not  be  further 
proceeded  with ;  but  if  neither  House  of  Parliament  within  the 
period  mentioned  thinks  fit  to  resolve  that  the  certificate  ought  not 
to  be  made,  then  as  soon  as  the  period  of  six  weeks  has  expired,  the 
Board  of  Trade  may  make  and  issue  a  certificate  in  conformity  with ' 
the  draft,  which  shall  then  be  published  in  one  or  more  of  the 
Gazettes. 

Sections  17-23  declare  the  effects  consequent  on  the  issue  of  a 
certificate,  the  chief  of  which  are  (§  20),  that  ^  there  shall  be  incor- 
porated with  the  certificate  (which  shall  for  this  purpose  be  deemed 
the  special  Act),  in  the  first-mentioned  case.  Part  HI.  of  the  Railways 
Clauses  Act,  1863 ;  and  in  the  thirdly-mentioned  case,  the  Com- 
panies Clauses  Acts ;'  but  subject  to  this  restriction  (§  22),  that  ^  it 
shall  not  be  lawful  for  any  company  empowered  by  a  certificate 
under  this  Act  to  issue  any  share  created  under  the  authority  of  the 
certificate,  nor  shall  any  such  share  vest  in  the  person  accepting  the 
same,  unless  and  until  a  sum  not  being  less  than  one^fth  part  of 
the  amount  of  such  share  is  paid  up  in  respect  thereof;'  and  subject 
also  to  restrictions  upon  the  powers  of  borrowing,  and  the  applica- 
tion of  the  borrowed  money,  similar  to  those  which  Parliament  has 
been  in  use  to  insert  in  special  Acts,  by  which  borrowing  powers 
are  conferred. 

Section  24  provides  that  nothing  contained  in  the  ^Act  shall 
make  it  obligatory  on  the  Board  of  Trade  to  settle  a  draft  of  a  cer- 
tificate in  any  case  if  it  appears  to  the  Board  of  Trade  for  any  reason 
that  the  application  for  a  certificate  should  not  be  complied  with.' 

vou  vni.  NO.  xcra. — September  1864.  3  n 
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Section  25  reserves  the  power  to  Parliament  to  regulate  the  audit 
of  the  accounts  of  railway  companies,  passed  before  or  after  the 
issuing  of  the  certificate,  and  the  revision  and  alteration  of  themaxi- 
mum  tolls  and  charges  allowed  to  be  taken  in  respect  of  that  railway ; 
and  Section  26  provides  that  *a  certificate  may  be  made  under  this  Act 
and  the  Railways  Construction  Facilities  Act,  1864,  jointly,  and  in 
any  such  case  the  forms  of  certificate  given  in  this  Act  and  the  said 
Act  may  be  adapted  to  the  circumstances  of  the  case.' 

Some  miscellaneous  provisions,  including  a  provision  for  the  cor- 
rection of  errors  in  certificates,  and  others  of  less  importance,  com- 
plete this  important  and  useful  enactment.  A  schedule  of  forms  of 
procedure  is  subjoined,  which  are  to  be  operative  until  altered  by  the 
Board  of  Trade. 

An  Act  to  facilitate  in  certain  Cases  the  obtaining  of  Powers  for  the 
Construction  of  Railways. — (Cap.  121.) 

The  other  statute  which  forms  part  of  the  subject  of  this  notice, 
relates  to  the  making  of  branch  and  other  lines  of  railway,  and 
deviations  of  existing  railways,  and  of  railways  in  course  of  con- 
struction, and  also  the  execution  of  new  works  connected  with  or 
for  the  purposes  of  existing  railways.  The  preamble  recites  that 
*  the  object  aforesaid  would  be  promoted  if,  where  all  landowners  and 
other  parties  beneficially  interested  are  consenting  to  the  making 
of  a  railway  or  the  execution  of  a  work,  the  persons  desirous  of 
making  or  executing  the  same  were  enabled  to  obtain  power  to  do 
so,  on  complying  with  the  conditions  of  a  general  Act  of  Parliament, 
without  being  obliged  to  procure  a  special  Act.' 

Sections  3-5  relate  to  contracts  for  the  acquisition  of  land,  and 
enact  in  substance,  that  (§  3)  where  promoters  of  a*  railway  intend 
to  apply  for  authority  to  make  the  railway,  they  and  all  parties 
seised  or  possessed  of  or  entitled  to  lands  required  for  the  railway 
shall  have  all  such  powers  and  capacities  as,  in  order  to  the  pur- 
chase or  taking  and  sale  of  lands  required  for  an  undertaking 
authorized  by  a  special  Act  of  Parliament,  are  conferred  by  the 
Lands  Clauses  Acts  on  the  promoters  of  the  undertaking  so  autho- 
rized, and  on  parties  so  seised  or  possessed ;  subject  to  the  following 
restrictions  and  provisions : — 

(1.)  Nothing  contained  in  the  Act  shall  confer  on  the  promoters 
and  parties  aforesaid  any  of  the  powers  or  capacities  conferred  by 
the  part  of  the  Lands  Clauses  Acts  with  respect  to  the  purchase 
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and  taking  of  lands  otherwise  than  by  agreement,  or  with  respect 
to  the  entry  upon  lands  by  the  promoters  of  the  undertaking,  or 
the  determination  or  ascertainment  of  the  amount  of  any  purchase 
or  compensation  money,  or  the  settlement  of  any  apportionment 
or  other  matter,  otherwise  than  by  agreement  (except  the  pro- 
visions for  eniranchisement  of  copyholds)  :  (2.)  Any  party  under 
disabiUty  or  incapacity,  and  not  having  power  to  sell  and  convey 
or  release  any  lands,  except  under  the  Lands  Clauses  Acts,  as 
applied  by  the  present  section,  shall  have  capacity  only  to  contract 
with  the  promoters  for  the  sale  of  those  lands,  and  shall  not  (before 
the  certificate  comes  into  operation)  have  capacity  to  carry  the  con- 
tract into  execution :  (3.)  The  promoters  (before  such  certificate 
comes  into  operation)  shall  be  empowered  only  to  contract  for 
lands,  and  shall  not  have  capacity  to  take  or  hold  lands. 

Facilities  are  then  given  (§§4  and  5)  for  the  acquisition  of  Crown 
lands,  and  with  respect  to  entry  upon,  or  interference  with,  roads 
and  highways. 

Sections  6-22  relate  to  the  mode  of  obtaining  a  certificate  from 
the  Board  of  Trade,  and  the  effect  of  the  certificate  when  obtained. 
The  provisions  are  similar  to  those  of  the  Act  already  noticed,  the 
most  important  variation  being  in  section  22,  which  provides,  that 
^if  the  company,  or  persons  by  the  certificate  empowered  to  make 
the  railway,  do  not  within  five  years  from  the  commencement  of  the 
operation  of  the  certificate,  or  within  any  shorter  period  prescribed 
therein,  complete  the  railway  and  open  it  for  public  traffic,  then 
(subject  to  any  provisions  and  qualifications  in  the  certificate  con- 
tained) all  the  powers  and  authorities  given  by  the  certificate  shall, 
from  and  after  the  expiration  of  the  time  aforesaid,  cease,  except  as 
to  so  much  of  the  railway  as  is  then  completed.' 

Section  23  declares  that  '  the  Lands  Clauses  Acts  shall  be  incor^ 
porated  with  the  certificate  (which  shall  for  this  purpose  be  deemed 
the  special  Act),  except  as  may  be  therein  excepted,  and  except  as 
to  the  following  provisions ;  namely, — 

^  (1.)  With  respect  to  the  ptirchase  and  taking  of  lands  otherwise 
than  by  agreement :  (2.)  With  respect  to  the  entry  upon  lands  by 
the  promoters  of  the  undertaking :  (3.)  So  muoh  of  those  Acts  as 
provides  for  the  determination  or  ascertainment  of  the  amount  of 
any  purchase  or  compensation  money,  or  the  settlement  of  any 
apportionment  or  other  matter,  otherwise  than  by  agreement  (but 
excluding  from  this  exception  so  much  of  those  Acts  as  provides  for 
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the  detennination  of  the  amount  of  compensation  to  be  paid  for 
enfranchisement  of  copyholds).' 

Sections  24-30  provide  for  the  incorporation  of  the  company, 
if  consisting  of  seven  or  more  persons.  If  the  namber  is  less  than 
seven,  a  certificate  of  incorporation  may  be  obtained  if  desired ;  and 
in  eveiy  sach  case,  the  Companies  Clauses  Acts  shall  be  incor- 
porated with  the  certificate  (which  shall  be  deemed  the  special  Act) ; 
but  ^  it  shall  not  be  lawful  for  any  company  empowered  by  a  ce^ 
tificate  under  this  Act  to  issue  any  share  created  under  the  autho- 
rity of  the  certificate,  nor  shall  any  such  share  vest  in  the  person 
accepting  the  same,  unless  and  until  a  sum  not  being  less  than  one 
fifth  part  of  the  amount  of  such  share  is  paid  up  in  respect  thereof.^ 

Section  29  imposes  restrictions  upon  the  borrowing  powers  of 
companies  obtaining  a  certificate  entitling  them  to  borrow  monej, 
and  as  to  the  application  of  the  money  borrowed,  analogous  to 
those  which  are  contained  in  the  previous  Act ;  and,  by  Section  30, 
'  contracts  relative  to  the  purchase  or  taking  of  lands  for  the  rail- 
way, entered  into  by  the  promoters  before  the  incorporation  of  the 
company  by  the  certificate,  shall  be  as  binding  on  the  company  as 
if  they  had  been  entered  into  by  the  company.' 

The  construction  and  completion  of  the  railway  form  the  subject 
of  Sections  31-48.  The  leading  enactment  (§  31)  provides,  that '  the 
Railways  Clauses  Acts  shall  be  incorporated  with  the  certificate 
(which  shall  be  deemed  the  special  Act),  except  as  may  be  therein 
excepted,  and  except  as  to  the  following  provisions,  namely, — (1.) 
Such  of  the  provisions  with  respect  to  the  construction  of  the  railway 
and  the  worics  connected  therewith  as  relate  to  the  correction  of 
errors  and  omissions  in  plans,  or  to  plans  and  sections  of  alterations : 
(2.)  With  respect  to  the  temporary  occupation  of  lands  near  the 
railway  during  the  construction  thereof:  (3.)  With  respect  to  leasing 
the  railway.  And  subject  to  the  following  provisions,  namely,— 
(1.)  Nothing  herein  shall  confer  power  for  the  taking  or  using  of 
lands  for  deviation  or  for  any  other  purpose,  otherwise  than  by 
agreement:  (2.)  Any  provision  referring  to  the  datum  line  de- 
scribed in  the  section  approved  of  by  Parliament  shall  be  read  as 
referring  to  the  datum  line  described  in  the  section  approved  of  by 
the  Board  of  Trade.'  Alterations  on  the  plans  and  sections  (§  32) 
can  only  be  made  with  consent  of  the  Board  of  Trade,  who  are 
also  required  (§  34),  before  granting  a  certificate,  to  see  that  the 
usual  conditions  as  to  deposit  of  capital,  etc.,  have  been  complied  with. 
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Sections  35-40  provide  for  the  application  of  the  deposit-fund;  and 
bj  Section  41,  ^  if  the  company,  or  persons  empowered  bj  the  certi- 
ficate to  make  the  railway,  do  not,  within  the  time  in  the  certificate 
prescribed,  and  if  none  is  prescribed,  then  within  five  years  from  th^ 
commencement  of  the  operation  of  the  certificate,  do  one  or  other  of 
the  following  things,  namely, — (1)  complete  the  railway  and  open 
it  fi>r  public  traffic ;  or  (2)  give  (being  a  company)  such  proof  as 
herein-before  mentioned  respecting  their  capital  and  expenditure ; 
or  (3)  execute  and  deliver  such  a  bond  as  is  herein>before  de^ 
scribed, — ^then  and  in  every  such  case  the  deposit  fund  shall,  from 
and  after  the  expiration  of  the  time  aforesaid,  be  forfeited  to  Her 
Majesty,  and  shall  accordingly  be  paid,  transferred,  or  delivered  out 
to  or  for  the  account  of  Her  Majesty's  Exchequer,  and  form  part  of 
the  consolidated  fund  of  the  United  Kingdom.' 

*  Where  a  certificate  (§  48)  is  obtained  by  a  previously  existing 
company  possessed  of  a  railway  open  for  public  traffic,  then,  if  the 
company  fail  to  complete  the  railway  and  open  it  for  public  traffic 
^thin  the  time  in  the  certificate  prescribed,  and  if  none  is  prescribed, 
then  within  five  years  from  the  commencement  of  the  operation  of 
the  certificate,  the  company  shall  be  liable  to  a  penalty  of  not  less 
than  twenty  pounds  and  not  exceeding  fifty  pounds  for  every  day 
daring  which  such  failure  continues,  except  only  in  respect  of  any 
time  during  which  it  appears  firom  a  certificate  of  the  Bou:d  of  Trade 
that  the  company  were  prevented  firom  completing  the  railway  or 
opening  it  for  public  traffic  by  unforeseen  accident  or  circumstances 
beyond  their  control,  but  the  want  of  sufficient  funds  shall  not  be 
deemed  a  circumstance  beyond  their  control,  within  the  meaning  of 
this  provision.' 

The  tolls  and  charges  are  regulated  by  a  schedule  which  is  referred 
to  in  Sections  49,  50, 

Section  51  makes  applicable  to  any  line  made  under  its  authority, 
the  General  fiailway  Acts,  subject  to  the  following  variations  :— 
(1.)  The  railway  shall  be  deemed  to  be  a  railway  made  and  con- 
structed and  carried  on  under  the  authority  of  Parliament  and  under 
the  powers  and  provisions  of  an  Act  of  Parliament,  aiid  the  certifi- 
cate (taken  in  conjunction  with  this  Act)  shall  be  equivalent  to  a 
special  Act  of  Parliament :  (2.)  Certain  enactments  which  refer  to 
time  shall  respectively  be  read  and  have  efiect  as  referring  to  the 
time  of  the  commencement  of  the  operation  of  the  certificate :  (3.) 
The  terms  ^  Company '  and  *  Railway  Company '  include  persons : 
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(4.)  Such  of  those  enactments  as  refer  to  the  directors,  etc.,  shall 
extend  and  apply  to  the  persons  (not  being  a  company)  empowered 
to  make  the  railway :  (5.)  Enactments  which  refer  to  a  writing  under 
the  common  seal  of  the  company  shall  be  similarly  extended :  (6.) 
Sach  of  those  enactments  as  impose  any  penalty  or  forfeiture,  or  any 
pecuniary  liability,  or  any  obligation  on  a  company,  or  give  any  right, 
remedy,  or  process  against  a  company,  are  similarly  extended :  (7.) 
The  amount  of  any  compensation  to  be  made  to  the  owners  and 
occupiers  of  any  lands  for  loss  or  injury  or  inconvenience  sustained 
by  them. respectively  by  reason  of  any  works  done  under  the  autho- 
rity of  any  of  those  enactments  shall,  iu  case  of  dispute,  be  settled  in 
manner  directed  by  the  Lands  Clauses  Acts  and  the  Railways  Clauses 
Acts  as  respectively  applicable  to  the  case  :  (8.)  Such  of  those  enact- 
ments as  provide  for  the  case  of  the  Board  of  Trade  certifying  that 
the  public  safety  requires  additional  land  to  be  taken  by  a  company 
for  the  purpose  of*  giving  increased  width  to  the  embankments  or 
inclination  to  the  slopes  of  the  railway,  or  for  making  approaches  to 
bridges  or  archways,  etc.,  shall  be  read  and  have  effect,  as  regards 
such  portions  of  land  as  are  mentioned  in  any  certificate  so  given 
by  the  Board  of  Trade,  as  if  compulsory  powers  of  purchasing  and 
taking  lands  had  been  contained  in  the  certificate. 

The  only  other  clauses  which  call  for  special  notice  are  Sections 
56  and  57.  Where  the  certificate  (§  56)  is  obtained  by  a  previously 
existing  company  incorporated  by  special  Act  or  by  certificate,  the 
certificate  may  authorize  the  company  to  raise,  as  capital,  for  the 
purposes,  of  the  certificate,  such  additional  sum  of  money  as  therein 
limited,  by  the  issue  of  new  shares  or  new  stock,  either  ordinary  or 
preference,  or  partly  ordinary  and  partly  preference,  or  partly  in  that 
mode  and  partly  by  borrowing  on  mortgage,  at  the  option  of  the 
company,  or  as  may  be  prescribed  in  the  certificate,  and  with  power 
to  create  and  issue  debenture  stock.  The  Companies  Clauses  Acts 
shall  be  incorporated  with  the  certificate ;  and  the  restrictioDS  by 
this  Act  imposed,  with  respect  to  the  exercise  of  their  borrowing 
power  and  to  the  application  of  money,  shall  apply.  Where  the  certi* 
ficate  (§  57)  is  obtained  by  a  previously  existing  company  incorporated 
by  special  Act  or  by  certificate,  it  shall  be  the  duty  of  the  Board  of 
Trade  not  to  settle  a  draft  of  the  certificate  without  being  satisfied 
that  the  members  of  the  company  have  approved  of  the  application 
to  the  Board  of  Trade. 
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APPEAL  IN  THE  HOUSE  OP  LORDS. 
Yelvebton  v.  Longworth  or  Yelverton.-^Jw/^  28. 

It  is  impossible,  within  the  asual  limits  of  oar  reports,  to  offer  even  an 
outline  of  the  circamstances,  as  disclosed  in  the  evidence  of  this  cele« 
brated  case.  It  may  be  convenient,  however,  to  state  the  propositions 
maintained  by  the  parties,  and  which  were  alleged  to  be  established  bj 
the  volnminous  docnmentary  evidence  adduced.  There  were  two  actions 
before  the  Courts  in  relation  to  the  matter ;  the  first  being  an  action  for 
potting  to  silence,  at  the  instance  of  Major  the  Hon.  Charles  William 
Yelverton,  younger  son  of  Lord  Avonmore,  an  Irish  peer,  against  Maria 
Theresa  Longworth,  an  English  lady,  but  who  was  resident  in  Scotland 
at  the  time  of  the  alleged  marriage ;  the  second  being  a  declarator  of 
marriage  at  the  instance  of  Miss  Longworth. 

The  conclusions  of  the  declarator  were  founded  upon  allegations  (I)  of 
a  marriage  by  the  interchange  in  Scotland  of  deproesenU  matrimonial  con- 
sent, which  was  alleged  to  have  taken  place  at  the  pursuer's  lodgings  in 
St  Vincent  Street,  Edinburgh,  on  12th  April  1857,  by  solemn  declara- 
tion and  reading  of  the  marriage  service  of  the  Church  of  England ;  (2) 
of  ex  post  facto  declarations  and  acknowledgments  by  the  parties  that 
they  were  husband  and  wife ;  (3)  of  promise  of  marriage  subsequente 
copula;  (d)  of  a  marriage  performed  on  15th  August  1857,  in  the 
Roman  Catholic  chapel  at  Rostrevor,  in  Ireland,  by  a  priest  of  that  per- 
snaeion.  This  ground  was  not  insisted  in  before  the  Court  of  Session, 
and  was  formally  abandoned  in  the  House  of  Lords ;  (5)  of  cohabitation, 
and  habit  and  repute.  This  last  ground  was  also  abandoned,  or  not  in- 
sisted in. 

Major  Yelverton  denied  that  he  had  ever  promised  to  marry  the  pur- 
suer, and  that  they  had  interchanged  mutual  matrimonial  consent  in  Scot- 
land. He  alleged  that  the  connection  between  them  was  irregnlar,  and 
that  it  had  been  formed  in  Scotland  before  the  Irish  marriage,  illicit  in- 
tercourse having  taken  place  both  before  and  after  the  Irish  ceremony — 
a  ceremony  which  was  not  marriage,  in  which  the  pursuer  represented 
that  she  alone  was  interested,  and  that,  although  it  would  leave  him  free, 
it  would  satisfy  her  conscience.  With  respect  to  the  ceremony  at  Ros- 
trevor, he  founded  upon  an  Act  of  the  Irish  Parliament  (19  Geo.  H.  c. 
13),  according  to  which,  a  marriage  celebrated  by  a  Roman  Catholic 
priest  is  void,  if  either  of  the  parties  at  the  time,  or  at  any  time  within 
twelve  months,  have  declared  himself  or  herself  to  be  a  Protestant. 

The  discussion,  both  in  the  Court  of  Session  and  in  the  House  of 
Lords,  was  confined  to  the  question  of  the  alleged  constitution  of  a  mar- 
riage— 1st,  by  promise  subsequente  copula  ;  and  2d,  by  deprasenti  consent. 
The  Judges  of  the  First  Division  of  the  Court  of  Session  were  divided  in 
opinion,  the  Lord  President  holding  that  the  alleged  marriage  was  not 
proved,  while  a  majority  of  the  Court,  consisting  of  Lord  Corriehill  and 
Lord  Deas,  held  that  it  was. 

The  case  was  argued  at  great  length  in  the  House  of  Lords,  and  to- 
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day  jadgment  was  delivered,  reversmg  the  judgment  of  the  Court  of 
Session,  decerning  in  the  action  of  putting  to  silence,  and  assoilzieing  the 
defender  in  the  declarator  of  marriage.  Lords  Wensleydale,  Chelmsford, 
and  Kingsdown,  were  of  opinion  that  there  was  no  evidence  of  a  marriage 
constituted  in  Scotland  per  verba  de  prcesentiy  or  by  written  acknowledg- 
ment ;  and  that  there  was  no  evidence  of  a  promise  of  marriage  made  in 
writing  in  Scotland  to  support  an  action  of  declarator  on  the  subsequent 
cohabitation  of  the  parties.  The  Lord  Chancellor,  who  delivered  the 
leading  opinion,  dissented.  His  Lordship  was  of  opinion  that  there  was 
evidence  of  a  marriage  by  de  prcesenti  engagement,  and  a  fortiori  of  spon- 
saUa  de  fiUuro,  which,  followed  by  copula^  made  a  marriage.  We  nnder- 
stand  that  Miss  Longworth  has  lodged  a  minute  of  reference  to  the 
defender's  oath. 


fngliBJi  €un. 

Contract. — A.  B.  being  requested  by  C.  D.  (in  cooatouence  of  reports  that 
he  was  paying  improper  attentions  to  a  daughter  of  the  latter)  to  duoontinue 
yifliting  at  his  house,  in  order  to  lay  0.  D.  under  obligation  to  him,  and  so,  by 
obtaining  permission  to  continue  his  intercourse  with  C.  D.'s  family,  to  gain 
free  access  to  the  daughter,  whom  he  had,  in  fact,  secretly  seduced,  adyancd  to 
C.  D.  a  sum  of  money  on  mortgage.  Upon  bill  by  A.  B.  to  foreclose,  and  by 
C.  D.  to  set  aside  the  deed,  it  was  held  by  the  M.  R.,  that,  notwithstanding  the 
pecuniary  consideration,  the  immoral  purpose  vitiated  the  whole  deed ;  and  a 
decree  was  made  for  its  cancellation,  leaving  A.  B.  to  sue  at  law,  if  he  thought 
fit,  for  the  money  lent. — (  Willyams  v.  BiiUmore^  and  Bullmore  v.  Willyams^  33 
L.  J.,  Ch.  461.) 

DoHTCiL. — Upon  a  claim,  on  the  part  of  the  Crown,  for  payment  of  legacy 
duty,  treating  testator  as  domiciled  in  England,  it  appeared  that  testator 
(whose  name  was  English,  but  whose  place  of  birth  was  unknown)  had  held  a 
commission  in  the  English  army,  but  had  sold  out  in  1810,  and  retired  to 
France,  where  he  resided  until  his  death  in  1820,  placing  an  Olegitimate  son  at 
a  French  school.  His  will,  made  in  1819,  was  in  the  English  form.  He  left 
property  in  the  French  funds,  and  none  in  England.  It  was  held  by  ^e  M. 
H.,  upon  the  foregoing  facts,  that  the  presumption  was  against  an  English 
domicil,  and  that,  in  the  absence  of  proof  by  the  Crown  of  English  domicil, 
legacy  duty  was  not  payable. — (The  President  of  the  United  States  v.  Drum" 
mond,  33  L.  J.,  Ch.  501.) 

liANDS  Clauses  Act. — A  landowner,  part  of  whose  house,  within  the  mean- 
ing of  section  92  of  the  Lands  Clauses  Act,  is  taken  by  a  raUway  company, 
cannot,  under  that  section,  compel  the  company  to  take  any  portion,  beyond 
what  it  requires,  less  than  the  whole  (per  Turner,  L.  J.,  semble^  agreeing  with 
the  Master  of  the  Rolls).  A  field,  separated  from  the  garden  of  a  house  by  a 
ha-ha,  traversed  by  a  gravel  walk  leading  to  a  coachman's  house  at  the  farther 
end  thereof,  and  used  occasionally  for  purposes  of  pleasure  (as  archery  and 
dancing),  though  chiefly  as  pasture  for  cows,  was  held,  by  Turner,  L.J.  (dubitante 
Knight  Bruce,  L.J.),  not  to  be  part  of  the  house  within  section  92  of  the  Lands 
CUiuses  Act.  The  92d  section  of  the  Lands  Clauses  Act  is  applicable,  althoQgh 
the  landowner  may  have  only  a  leasehold  interest — S€mble,—(PuUing  y.  The 
London,  Chatham  and  Dover  Bail.  Co,,  33  L.  J.,  Ch.  605.) 


nr 


THE 


JOUENAL   OF   JURISPEUDENCE. 


ON  THE  INVESTIGATION  OF  CRIME  IN  SCOTLAND. 

It  has  been  remarked,  that  '  happy  are  those  who  learn  wisdom  at 
the  peril  of  another.'  If  it  is  a  happiness  to  a  country  to  have 
acquired  the  inestimable  privilege  of  individual  freedom  by  the  ex- 
perience of  others,  the  people  of  Scotland  may  well  be  deemed 
fortrmate.  It  is  curious  that  while,  in  their  struggles  for  ecclesias- 
tical independence,  no  people  have  been  more  persevering  than  the 
people  of  Scotland,  yet  the  more  elementary  possession  of  personal 
freedom  has  been  little  appreciated,  and  has  been  earned,  not  by 
our  own  exertions,  but  simply  by  contact  with  the  institutions  of 
the  sister  country.  The  truth  is,  that  the  period  of  our  union  with 
England  found  our  institutions  in  a  much  ruder  stage  of  develop- 
ment than  those  of  the  sister  country.  It  would  have  been  prema- 
ture to  think  of  the  liberty  of  the  subject  at  a  period  when  the 
efforts  of  all  well-disposed  persons  were  required  to  support  the 
aothority  of  the  Crown  against  its  rivals ;  and  when  the  House  of 
Stuart  succeeded  to  the  richer  inheritance  of  the  English  crown, 
the  Scotch  people  welcomed  the  accession  to  the  influence  and 
strength  of  their  Sovereign,  while  the  English  jealously  watched 
agaunst  encroachments  on  their  already  dear  possession  of  personal 
liberty  and  self-government.  The  contest  which  secured  for  ever 
the  liberty  of  the  subject  was  fought  out  in  England ;  the  result 
acquiesced  in  in  Scotland.  The  Act  of  1701,  c.  6,  secured  in 
a  modified  form  the  liberty  of  the  subject  in  Scotland  against  the 
undue  exercise  of  State  authority ;  and  the  union  of  the  kingdoms 
completed  the  safeguards  to  that  liberty,  by  making  the  Crown 
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officials  in  this  country  responsible  to  a  Parliament  which  ^ 
members  Hampden,  and  the  Long  Parliament,  and  the  English 
Habeas  Corpus  Act.  Were  it  not  for  this  responsibility,  the  Act 
of  1701  itself  would  afford  little  security  against  undue  interference 
with  pel^onal  liberty  on  the  part  of  the  Crown  authorities,  either  in 
times  of  public  excitement,  or  in  the  case  of  persons  of  small  con- 
sideration and  humble  circumstances.  Even  under  the  statute  of 
1701,  any  person  may  be  imprisoned  for  100  days  on  a  criminal 
charge  supported  by  information  not  necessarily  obtained  upon  oath: 
and  in  the  case  of  the  prisoner  not  being  possessed  of  from  two  to 
three  pounds  to  defray  the  expense  of  '  running  his  letters,'  he  may 
upon  such  information  be  kept  in  prison  for  a  time  to  which  statnte 
or  fixed  law  assign  no  limit,  and  which  in  actual  practice  often 
amounts  to  seven  months.  That  such  a  system  has  been  able  to 
exist  so  long  without  exciting  scandal,  only  shows  the  extremely 
great  influence  of  that  responsibility  to  Parliament  and  the  public 
opinion  of  the  United  Kingdom,  which  we  have  indicated  as  the 
real  existing  safeguard  to  our  liberties. 

It  is  perhaps  questionable,  however,  whether  the  possession  of 
personal  fireedom  thus  secured  is  of  equal  value  to  our  countrymen, 
as  if  it  had  been  worked  out  by  our  own  efforts.  And  it  b  not 
the  least  disadvantage  of  our  having  obtained  the  benefit  so  cheap, 
that  neither  the  nature  of  the  security  we  possess,  nor  the  degree 
of  its  imperfection,  is  at  all  fully  appreciated  by  popular  opinion  in 
this  country.  To  a  person  only  acquainted  with  the  public  criminal 
procedure  of  this  country,  the  consideration  shown  to  the  prisoner, 
and  the  means  allowed  for  his  defence,  might  easily  produce  the 
impression  that  our  jealousy  of  the  rights  of  the  subject,  innocent  or 
guilty,  exceeded  that  possessed  by  our  neighbours  acros3  the  border. 
But  this  elaborate  parade  of  fair  play  at  the  trial,  though  it  may 
satisfy  a  lover  of  justice,  cannot  to  a  lover  of  liberty  make  up  for 
the  arbitrary  nature  of  the  proceedings  antecedent  to  the  trial. 
And  to  appreciate  the  spirit  of  a  country's  criminal  procedure,  we 
must  not  only  look  at  the  conduct  of  the  final  trial,  but  we  mast 
scan  with  equal  care  those  proceedings  by  which  the  person  of  the 
offender  is  secured,  and  the  preliminary  investigations  conducted. 
And  if  anything  were  needed  to  justify  our  remark,  that  personal 
liberty  is  a  possession  little  appreciated  in  Scotland,  it  will  be  found 
in  the  fact,  that  not  one  person  in  ten  in  this  country  knows  how 
these  proceedings  are  conducted,  or  is  aware  of  the  nature  and 
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/^nnds  of  the  warrant  upon  which  the  suspected  person  is  com- 
mitted to  prison  to  await  his  trial.  The  popular  impression  is  that 
the  Fiscal  is  autocratic  in  such  matters ;  and  the  popular  impression 
is  not  far  wrong,  though  such  is  not  the  theory  of  the  law. 

We  are  not  aware  of  any  statute  which  regulates  the  proceedings 
m  criminal  matters,  up  to  the  period  of  the  prisoner's  being  fully 
committed  for  custody  in  order  to  trial,  at  which  step  of  procedure 
the  provisions  of  the  Act  1701,  c.  6,  come  into  play.  There  have 
been,  at  different  times,  statutory  enactments  imposing  the  duty  of 
investigating  crimes  upon  various  parties,  and  giving  regulations 
for  their  procedure  (see  Hume,  vol.  i.,  pp.  2^26) ;  but  the  func- 
tions of  these  officials  successively  became  obsolete,  and  the  duty 
of  investigating  crimes  and  securing  the  offenders  for  trial,  came 
gradually  to  be  performed  almost  entirely  by  the  Sheriff,  to  whose 
office  these  duties  have  always  pertained  at  common  law.  The  pro- 
cedure of  the  Sheriff  in  these  matters  is  therefore  entirely  customary ; 
and  his  powers  have  never  been  authoritatively  defined,  either  by 
the  Legislature  or  by  the  order  of  a  Superior  Court.  It  is  worth 
while  here  to  call  to  mind  the  procedure  that  was  adopted  with 
reference  to  the  business  of  the  Circuits  of  1709,  and  the  instructions 
issued  by  the  Court  of  Justiciary  on  that  occasion.  ^  The  course 
of  inquiry,'  we  read  in  Hume,  ^was  as  follows:  By  the  naming  of 
thirty  clerks-depute,  called  the  Porteoiu  Clerksj  or  clerks  of  dittay^ 
who  were  to  travel  into  the  several  counties  of  the  kingdom ;  and 
by  the  issuing  of  precepts  to  the  several  Sheriffs,  which  enjoined 
them  to  cause  summon  a  competent  number  of  fit  and  habile  per- 
sons, to  appear  before  these  clerks,  at  the  several  head  burghs, 
there  to  be  examined  as  of  old,  and  give  information  upon  oathj  con* 
ceming  such  crimes  of  which  they  had  cause  of  knowledge.  In 
this  way,  the  several  charges  were  returned  into  the  hands  of  the 
Clerk  of  Justiciary  towards  the  composition  of  the  Porteous  Roll 
and  Indictments,  by  the  lawyers  for  the  Crown.'  In  the  intimations 
issued  by  the  Court  of  Justiciary  to  their  clerks  for  the  performance 
of  their  duty,  there  is  one  article  to  this  effect — ^  Itemy  that  none  be 
present  with  the  clerk  at  the  examination  of  the  persons  cited  by 
the  Sheriff  to  give  up  dittay.'  (From  the  instructions  of  4th  March 
1709,  Hume,  vol.  i.,  p.  25,  note,  and  p.  82,  note.)  Now  there  are 
two  points  in  the  practice  here  referred  to,  which  are  worthy  of 
remark,  as  compared  with  modem  practice.  First,  that  the  persons 
cited  by  the  Sheriff  to  be  examined  before  the  Justiciary  clerks 
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were  to  give  their  informatian  vpon  oath.  This  wholesome  provision 
is  usually  witliout  its  parallel  iu  the  modern  practice.  Secondly,  the 
provision  that  the  examinations  are  to  be  conducted  in  private,  is 
only  too  rigidly  adhered  to  in  the  modem  procedure  before  the 
Sheriff.  And  from  the  note  somewhat  carelessly  appended  by 
Hume  (see  quotation,  p.  478,  tn/ra),  the  reader  might  infer  that 
the  privacy  of  these  examinations,  as  now  conducted,  is  warranted 
by  the  authority  of  the  above  instructions.  Since,  however,  tlie 
modern  practice  does  not  in  other  points  adhere  to  these  instmc- 
tions,  it  is  clear  that  they  caimot  be  held  as  an  authority  for  the 
course  of  procedure  before  the  Sheriff;  and,  besides,  the  Sheriflf 
has  never  been  under  the  authority  of  the  Court  of  Justiciary  in 
such  wise  as  to  render  it  competent  for  that  Court  to  issue  such 
instructions  to  him.  The  procedure  before  the  Sheriff  in  these 
matters  is  therefore  founded  upon  usage,  and  upon  usage  alone. 
There  is  no  authority  for  the  Sheriff  to  grant  wanrant  of  com- 
mittal upon  information  not  given  upon  oath,  except  the  fact  that 
Sheriffs  have  long  been  in  the  habit  of  granting  such  warrants; 
and  there  is  no  authority  for  the  practice  of  secluding  the  prisoner 
and  his  friends  from  the  examination  of  the  witnesses,  except  the 
fact  that  such  a  custom  has  been  long  allowed  to  prevail. 

The  theory,  then,  of  the  modem  procedure  is,  tliat  the  whole 
examinations,  until  the  prisoner  is  committed  for  custody  in  order 
to  trial,  are  conducted  under  the  authority  of  the  Sheriff  or  other 
magistrate,  according  to  principles  regulated  entirely  by  usage  and 
not  by  any  statute.  We  shall  consider  shortly  what  these  prin- 
ciples are,  and  then  look  a  little  further  into  the  method  in  which 
they  are  canried  out  in  the  actual  course  of  ordinary  practice. 

A  person  suspected  of  a  crime  may  be  arrested  by  a  constable, 
either  immediately  in  certain  emergencies  which  may  be  thought 
to  justify  such  a  proceeding,  or  upon  the  warrant  of  a  magistrate, 
which  in  Scotland  is  good  though  not  proceeding  on  the  oath  of 
the  informer.  In  either  case  the  constable  must  bring  the  prisoner, 
with  all  convenient  speed,  before  a  magistrate,  to'  be  dealt  with 
according  to  law.  The  first  duty  of  the  magistrate  is  to  conduct 
the  examination  of  the  prisoner.  And  with  regard  to  the  proper 
method  of  conducting  this  important  proceeding,  we  shall  quote  the 
authority  of  Hume  (vol.  ii.,  p.  80)  : — 

^  In  conducting  the  examination  of  the  prisoner,  it  is  the  duty  of 
the  magistrate  to  take  care,  that  the  man  is  in  the  due  situation  of 
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mind  ibr  so  serious  a  task ;  neither  affected  with  liqaor,  nor  disor- 
dered in  intellect,  tior  under  the  influence  of  threats,  or  of  promises 
or  persuasion,  employed  to  induce  him  to  confess.  For,  as  we  shall 
afterwards  see,  his  confession  on  this  occasion  is  so  far  only  a  cir- 
cumstance of  evidence  against  him  on  his  trial,  as  it  is  emitted 
soberly,  and  of  his  own  free  will ;  and  nothing  can  follow  in  the  way 
of  punishment  or  severity  against  him,  as  for  a  contempt,  though 
he  decline  to  make  any  answer  at  all.  On  all  those  matters,  it  is 
the  business  also  of  the  magistrate  duly  to  inform  the  prisoner ;  who 
may  not  always  know,  or  may  sometimes  be  afraid  to  assert  his 
privilege  :  Moreover,  he  ought  to  be  warned,  that  his  declaration 
may,  and  probably  will  be  made  use  of  against  him,  on  his  trial. 
To  be  of  any  material  service  to  the  prosecutor  on  that  occasion, 
the  prisoner's  declaration  must  be  taken  down  at  large,  in  writing ; 
and  it  must  be  read  over  to  the  prisoner ;  and  be  signed  by  him  and 
the  magistrate,  or,  if  he  cannot  or  will  not  sign,  by  the  magistrate, 
instead  of  him  :  The  whole  in  presence  of  creditable  witnesses,  who 
have  heard  and  seen  the  examination,  from  first  to  last  (not  the 
subscription  only  of  the  magistrate  and  prisoner)  ;  and  who  in  testi- 
mony thereof  put  their  names  to  the  writing,  that,  if  necessary  on 
the  trial,  they  may  be  able  to  authenticate  it,  and  swear  to  all  that 
passed  on  the  occasion.' 

The  next  step  in  the  proceedings  is  the  precognition,  on  which 
subject  we  shall  continue  to  quote  from  Hume : — 

^  The  next  article  of  the  Magistrate's  office,  unless  he  see  cause 
immediately  to  release  the  prisoner,  is  to  commence  an  inquiry,  or 
precognition  as  it  is  called,  concerning  the  grounds  of  suspicion 
against  him,  by  taking  the  declarations  of  such  persons,  as  have 
cause  of  knowledge  respecting  the  charge.  This,  for  the  double 
purpose  of  doing  speedy  justice  to  the  prisoner,  if  it  shall  appear 
that  there  are  no  sufficient  grounds  to  detain  him ;  and  of  accurately 
informing  the  prosecutor,  in  the  opposite  event,  concerning  the 
whole  particulars  of  the  fact,  so  as  he  may  lay  his  charge  with  frdness 
and  precision.  With  this  view,  if  the  witnesses  are  not  attending, 
so  as  to  be  examined  without  delay,  it  is  lawful  for  the  magistrate  to 
commit  the  prisoner  to  gaol,  there  to  remain  for  further  examina- 
tion, or  until  a  precognition  be  taken.  And  against  a  warrant  of 
this  form,  he  is  not  entitled  to  his  relief  by  bail,  as  a  matter  of 
right,  though  in  cases  of  petty  crime  he  is  often  indulged  with  it ; 
for  in  terms  of  the  Act  1701,  c  6,  that  merely  applies  only  to  a 
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settled  state  of  imprisonment, — that  which  is  ^'  for  custody  in  order 
to  trial," — and  not  to  this  temporary  detention,  while,  as  yet,  it  u 
uncertain  whether  there  shall  be  occasion  for  any  trial,  or  whether 
the  charge  can  be  considered  as  having  attached  to  the  prisoner.  .  .  . 

^'The  course  for  compelling  the  witnesses  to  appear,  is  by  war- 
rant of  citation  under  the  hand  of  the  Judge ;  which  he  may  equally 
give  of  his  own  motion,  or  on  the  application  of  the  private,  or  public 
accuser.  In  case  of  their  refusal,  or  contumacious  failure  to  attend, 
this  order  may  be  followed  with  second  diligence,  as  it  is  called,  or 
warrant  to  apprehend  the  persons  in  default,  and  bring  them  before 
the  Judge,  to  be  examined.  If  they  obstinately  refuse  to  answer, 
they  may  in  like  manner  be  coerced  with  imprisonment,  till  they 
comply.  Nay  more,  though  it  is  not  the  ordinary  course  of  pro- 
ceeding, yet  still,  in  those  cases  where,  owing  to  popular  favour 
towards  the  prisoner,  or  towai*d  the  offence,  the  truth  cannot  other- 
wise be  obtained,  it  is  lawful,  and  has  often  been  practised,  toptU  the 
mtnesaes  on  their  oath;  which  if  they  refuse,  they  are,  for  this  con- 
tempt also,  liable  to  be  imprisoned.  To  guard  against  the  risk  of 
any  concert  among  tlietn,  for  or  against  the  prisoner,  their  declara- 
tions are  taken  separately ;  and  if  they  be  taken  otherwise,  this, 
according  to  some  judgments  (at  least  unless  a  sufficient  excuse  can 
be  assigned),  shall  be  the  ground  of  an  exception  to  the  testimony  of 
those  witnesses  on  the  trial.  To  obviate  also  any  danger  of  improper 
practices  with  them,  on  the  part  of  the  accused  or  his  friends, 
neither  he  nor  any  one  for  him  need  be  admitted  to  those  proceed- 
ings ;^  nor  can  he  demand,  as  of  right,  a  copy,  or  a  perusal  even  of 
the  declarations.  And  though  the  magistrate  may  and  certainly 
will  attend  to  his  suggestions  in  that  respect,  as  little  can  he  insist, 
at  this  period,  for  a  diligence  to  cite  witnesses,  or  recover  writings,  on 
his  behalf.' 

We  have  quoted  at  length  this  account  of  a  precognition  from  the 
highest  authority  in  our  criminal  law,  to  show  that  the  theory  of  the 
proceeding,  as  conceived  by  that  great  writer,  is,  in  some  points,  in 
striking  contrast  with  the  actual  course  of  ordinary  practice.  It  is 
impossible  to  read  the  above  passage  of  Hume,  without  being  aware 
that  a  criminal  precognition,  as  conceived  of  in  our  law,  is  a  judicial 
proceeding  conducted  under  the  eye  of  the  Sheriff  or  other  magis- 

^  *  It  was  one  of  the  directions  given  by  the  Court  for  the  taking  np  of  dittay, 
4th  March  1709 ;  ^'  /tem,  that  none  be  present  with  the  clerk,  at  the  examination 
of  the  persona  cited  by  the  Sheriff  to  give  up  dittaj." ' 
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trate,  and  forms  the  ground  upon  which  the  subsequent  warrant  of 
committal  is  issued.  To  a  person  only  conversant  with  the  ordinary 
coarse  of  practice,  it  might  be  supposed  that  a  precognition  is  a 
private  inquiry  by  the  Fiscal,  on  whose  report  the  warrant  of  the 
Sheriff  is  obtained  as  a  matter  of  course. 

Let  us  consider  for  a  moment  what  the  ordinary  course  of  practice 
is;  and  in  doing  so,  we  can  of  course  speak  only  of  what  is  generally 
done,  observing  that  the  details  of  the  practice  may  vary  in  different 
localities  according  to  the  views  which  the  Sheriff  or  the  Fiscal  of 
the  particular  district  may  take  of  their  several  duties  and  responsi- 
bilities. And,  first  of  all,  it  may  as  well  be  stated  here  that  the  con- 
duct of  the  proceedings  has  now,  throughout  the  country  districts  at 
least,  fallen  into  the  hands  of  the  Sheriff;  and  that  the  preliminary 
investigations  in  graver  matters  are  scarcely  ever  conducted  before 
Justices  of  the  Peace,  though  in  theory  these  are  equally  competent 
in  such  matters  with  the  Sheriff  himself. 

The  prisoner  is  apprehended,  and  carried  sometimes^  not  directly 
to  the  Sheriff,  but  to  the  lieutenant  of  police^  when  a  court  of  in- 
quiry is  held,  modelled  after  the  procedure  of  the  Sheriff's  office, 
consisting  of  the  lieutenant^  the  eonstabUj  and  in  cases  where  his 
assistance  has  been  called  in,  the  police  surgeon.  An  instance  of 
this  kind  of  proceeding  will  be  seen  in  the  case  of  Alexander  Milne 
(High  Court,  4  Irvine,  p.  311)  ;  and  under  the  circumstances  of  the 
case,  the  result  was  allowed  to  be  given  in  evidence  at  the  trial. 
The  circumstances  certainly  were  peculia. .  It  must  be  remembered 
that,  in  that  case,  the  evidence  was  not  seilously  objected  to  on  the 
part  of  the  defence,  since  it  happened  hjt  the  answers  elicited  by 
the  questioning  were  rather  favourable  than  otherwise  to  the  pri- 
soner's plea  of  insanity.  In  the  speech  to  the  jury,  however,  on  the 
part  of  the  prisoner,  occasion  was  .aken  to  animadvert  upon  the 
propriety  o'the  proceeding, — an  observation  which  was  very  properly 
answered  by  the  presiding  judge  pointing  to  the  fact  that  advantage 
had  been  really  taken  o^*  it  in  the  defence.  The  terms  of  the  charge 
upon  that  occasion,  however,  contain  a  superfluous  and  we  cannot 
but  think  unfortunate  eulogium  upon  the  conduct  of  the  police ;  and 
if  a  similar  case  should  occur  in  which  an  objection  is  insisted  in  on 
the  evidence  of  such  a  proceeding  being  offered,  ^he  admission  of 
the  evidence  would  certainly  require  most  serious  reconsideration. 
Such  a  proceeding,  allowed  in  every  case  where  there  is  reason  to 
suppose  that  there  may  be  insanity,  would  simply  lead  to  a  systematic 
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worryin|T,  by  men  in  small  authority,  of  the  class  of  prisoners  who, 
above  all  others,  reqnire  the  protection  of  a  magistrate's  presence 
The  practice,  however,  of  holding  this  small  court  of  investigation 
is  not  uncommon ;  and  to  such  an  extent  is  the  mimicry  of  the 
proceedings  in  the  Sheriffs  office  carried,  that  we  have  heard  a 
lieutenant  of  police  gravely  state,  that  on  such  an  occasion  he  had 
warned  the  prisoner, — meaning,  we  suppose,  that  he  had  given  the 
caution  customarily  administered  by  the  magistrate. 

We  are  willing  to  suppose  that  the  proceeding  above  d^cribed 
18  exceptional,  and  that  the  prisoner  is  usually,  without  intermediate 
worry,  carried  before  the  magistrate.  At  this  point,  or  rather  firom 
the  moment  of  apprehension  until  the  prisoner  is  fully  committed 
for  trial  (which  is  commonly  eight  days,  and  may  oflen  be  a  fortnight 
or  three  weeks  subsequently),  the  prisoner  is  denied  all  access  to 
friends  or  advisers,  and  comes  into  contact  with  no  one  but  those  in 
authority,  great  or  small.  If  the  magistrate  be  one  fully  impre^ 
with  the  nature  of  his  duties,  he  will,  of  course,  in  the  examination 
that  follows,  act  strictly  up  to  the  directions  above  quoted  from 
Hume.  It  requii*es,  however,  oflen  some  persistency  on  the  part  of 
the  magistrate  to  keep  within  bounds  the  natural  or  rather  the  pro- 
fessional anxiety  of  the  Fiscal  to  elicit  from  the  prisoner  as  much  as 
he  can  ;  and  if  there  should  be  a  district  in  which  the  Fiscal  has 
obtained  a  little  the  upper  hand  with  his  Sheriff,  in  such  a  district 
we  may  say  good-bye  to  the  protection  which  the  prisoner  actually 
receives  from  the  presence  of  the  magistrate.  If  the  accused,  in  his 
declaration,  makes  a  full  avowal  of  the  charge,  and  this  is  corro- 
borated by  the  report  of  the  officers  of  police  present,  the  Sheriff  at 
once  grants  a  warrant  fully  committing  him  for  trial ;  otherwise  he 
is  remanded  to  custody  for  further  examination,  and  the  precognition 
of  the  witnesses  is  gone  into.  If  we  were  to  take  the  account  in 
Hume,  we  should  suppose  that  the  witnesses  were  cited  by  the 
Sheriff  before  himself,  and  that  he  was  present  at  the  taking  of  their 
depositions,  in  order  to  exercise  his  judgment  upon  the  propriety  of 
granting  the  warrant  of  committal  for  trial.  This  is  sometimes  done 
in  cases  of  extreme  gravity,  but  it  is  by  no  means  the  usual  course 
of  procedure.  The  Fiscal  drives  away  with  his  clerk  to  the  locality 
of  the  offence,  and  there,  in  some  public-house  or  other  place  con- 
venient, privately  takes  down  the  statements  of  the  witnesses,  which 
he  reports  to  the  Sheriff,  who  thereupon  grants,  if  he  think  fit,  the 
warrant  of  commitment  for  trial.    Even  when  the  Sheriff  is  present 
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at  the  taking  of  the  depositions^  it  is  only  in  peculiar  circumstances 
that  the  witnesses  are  put  upon  oath.  When  the  prisoner  is  once 
fully  committed  for  trial,  he  is,  in  accordance  with  the  Act  1701, 
c.  6,  served  with  a  copy  of  the  warrant ;  he  is  now  allowed  access 
to  his  friends,  to  prepare  for  his  defence,  and  the  proceedings  are 
transmitted  to  the  authorities  in  the  Crown  OfBce,  who  decide  upon 
whether  and  when  he  is  to  be  brought  to  trial.  It  is  scarcely  too 
much,  howerer,  to  say  that,  throughout  a  large  portion  of  our 
criminal  practice,  the  intervention  of  the  magistrate  in  the  initial 
proceedings  is  reduced  to  a  mere  form,  and  that  the  release  or  im- 
prisonment of  the  accused,  until  such  time  as  the  authorities  shall 
decide  as  to  his  trial,  is  in  the  hands  of  the  police  and  the  Procu- 
rator-fiscal. 

We  have  no  hesitation  in  saying  that  this  Is  a  state  of  matters 
that  is  not  satisfactory.  We  have  said  nothing  but  what  is  perfectly 
well  known  te  every  one  in  this  country  who  has  taken  the  trouble 
to  inform  himself  upon  these  matters.  We  have  said  enough  to 
excite  in  any  Englishman  who  may  read  this  article,  considerable 
amazement  that  such  a  system  of  procedure  should  exist  within  a 
portion  of  the  island  of  Great  Britain.  A  few  years  ago,  when  a 
regiment  of  English  Militia  were  quartered  in  Edinburgh  Castle, 
some  of  the  men  were  taken  up  for  a  squabble  in  which  they  were 
engaged,  and  we  were  not  surprised  at  the  astonishment  expressed 
by  their  officers  at  a  system  which  debarred  them  from  all  access 
to  these  men  while  in  confinement.  ^  The  kingdom  of  Naples 
was  nothing  to  it !'  But  what  most  excites  the  amazement  of  an 
English  magistrate  is,  that  the  accused  is  committed  upon  the  state- 
ments of  witnesses  not  examined  upon  oath,  and  not  confronted  wttlt 
him.  Some  attention  has  recently  been  attracted  to  the  subject  in 
England,  by  a  series  of  letters  published  in  the  Timesj  and  signed 
bj'A  Scottish  Magistrate;'  and  though  we  are  not  prepared  to 
indorse  the  suggestions  made  in  those  letters  with  regard  to  civil 
procedure,  we  most  fully  agree  with  the  writer  in  thinking  that,  in 
criminal  investigation,  it  is  time  that  this  ^  hole-and-corner  system  of 
proceeding*  should  be  done  away  with.  Proceedings  which  carry 
with  them  the  grave  consequences  of  imprisonment  under  suspicion 
of  a  crime,  are  not  matters  of  light  importance,  and  should  be 
conducted  with  the  highest  regard  to  decorum  and  public  satisfac- 
tion.   In  order  to  put  the  proceedings  upon  a  satisfactory  footing, 
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we  shall  suggest  the  improvements  which  we  think  essential.  Some 
of  them,  if  not  all,  are  in  the  hands  of  Scottish  magistrates  them- 
selves^  if  they  choose  to  incur  the  responsibility  and  odium  of  inno- 
vators ;  but  it  is  not,  of  course,  to  be  expected  that  the  whole  system 
throughout  the  country  would  be  reformed  without  the  pressure  of 
some  statutory  enactment. 

We  think,  then,  in  the  first  place,  that  the  theory  of  judicial  in- 
vestigation, which  belongs  to  these  preliminary  proceedings,  should 
be  fully  restored  to  its  place  in  practice.  No  warrant  of  committal 
should  be  granted  except  after  examination  of  the  witnesses  on  oath, 
in  presence  of  the  magistrate  who  grants  it.  This  is  the  first  step, 
and  so  much  of  course  is  in  the  power  of  any  magistrate  who  should 
choose  to  adhere  to  the  practice.  Next,  we  think  that  the  prisoner 
should  be  present  at  these  examinations,  and  that  in  ordinary  cases 
the  public  should  be  admitted,  care  being  taken,  if  thought  neces- 
sary, that  each  witness  should  be  secluded  until  his  deposition  is 
taken.  This  system,  we  are  inclined  to  think,  would  be  also  in  the 
power  of  a  bold  magistrate  to  introduce ;  at  least  we  know  of  no 
authority  which  has  any  right  to  interfere  with  his  so  regulating 
the  proceedings  of  his  own  court  if  he  think  fit.  Lastly,  we  think 
the  prisoner  should  be  allowed  access  to  his  friends,  should  not  be 
examined  until  after  the  depositions  of  the  witnesses  are  taken,  should 
be  allowed  to  cross-examine  the  witnesses,  and  then  to  make  liis  own 
statement  and  call  witnesses,  or  to  reserve  his  defence,  as  he  is  ad- 
vised or  thinks  fit.  He  should  also  be  entitled  to  get  a  copy  of  the 
depositions.  The  introduction  of  such  a  change  as  this  in  the  order  of 
proceedings  could  scarcely  be  accomplished  without  the  concurrence 
of  the  Legislature ;  the  duty  of  the  magistrate  at  once  to  take  the  de- 
claration of  the  prisoner  being  peremptory,  by  authority  and  usage. 

It  might  perhaps,  at  first,  lead  to  considerable  expense,  to  require 
that  all  the  examinations  should  take  place  before  the  magistrate ; 
but  even  if  the  proposed  system  were  more  expensive,  we  are  in- 
clined to  think  that  public  money  would  be  well  spent  in  carrying 
it  out.  The  public  procedure  before  the  magistrate  in  England  has 
long  performed  a  useful  office  in  the  moral  education  of  the  English 
people.  It  is  not  only  that  the  public  nature  of  the  proceedings 
in  the  sister  country  awakens  a  general  sense  of  individual  respon- 
sibility and  duty  incumbent  on  every  one  to  aid  in  the  detection  of 
crime,  which  is  very  much  lulled  to  sleep  by  the  system  being  carried 
on  privately ;  but  the  inevitable  curiosity  of  the  community  is,  in  the 
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one  case,  rationally  satisfied  by  the  publication  of  the  actual  deposi- 
tions of  the  witnesses,  in  the  other  case  it  is  morbidly  excited  by 
garbled  statements  obtained  at  the  door  of  the  Sheriff's  ofBce,  and 
served  up  with  such  embellishments  as  are  likely  to  suit  tho  fancy  of 
the  readers.  People  that  remember  the  excitement  that  was  worked 
up  in  Glasgow  in  this  way  in  the  case  of  Jessie  M^Lauchlan,  will 
a^^ree  that  the  subject  we  are  discussing  is  one  that  may  at  any  time 
assume  the  aspect  of  a  serious  question.  It  is  quite  impossible  that 
an  excitement  of  that  nature  could  have  been  worked  up  to  such  a 
pitch,  had  there  been  before  the  public  from  first  to  last  the  actual 
depositions  of  the  witnesses  taken  upon  oath. 

Were  the  precognition^  in  criminal  matters  made  public,  and  truly 
judicial,  we  think  our  system  for  investigating  crime  would  be  able 
to  bear  favourable  comparison  with  any  in  the  world.  The  office  of 
the  public  prosecutor  and  the  machinery  of  the  Crown  Office  would 
remain  unimpaired,  and  their  usefulness  would  be  brought  into  all 
the  stronger  light.  We  shall  be  met  by  the  remark,  that  the  changes 
we  propose  will  give  the  prisoner  too  great  an  advantage.  This 
cannot  apply  to  the  innocent.  Anything  that  gives  an  innocent 
man  an  advantage  towards  clearing  himself,  must  be  hailed  as  an 
improvement  in  the  furtherance  of  justice.  Does  it  then  apply  to 
the  guilty  ?  If  so,  it  must  be  by  giving  them  the  opportunity  of 
concocting  a  plausible  though  false  defence.  Whether  this  be  so, 
we  appeal  to  the  experience  of  English  Courts.  Whatever  oppor- 
tunity there  may  be  for  the  prisoner  to  concoct  a  story,  we  see  there 
amply  compensated  by  the  jury  refusing  to  entertain  groundless 
plausibilities.  If  a  Scotch  jury  is  sometimes  taken  in  by  a  ground- 
less plausible  defence,  it  is  because  they  take  into  account  the  fact  that 
the  prisoner  has  been  denied  all  knowledge  of  the  case  to  be  made 
against  him,  whereby  the  defence  has  been  enabled  to  assume  a  false 
air  of  plausibility.  We  do  not  know  that  there  is  anything  in  the 
national  character  ivhich  would  render  a  Scotch  jury  more  liable  to 
be  duped  than  an  English  one,  or  more  afiraid  of  declaring  their 
honest  conviction  in  spite  of  consequences.  Or  if  there  be  anything 
in  the  character  which  is  often  assigned  to  our  countrymen,  of  exces- 
sive caution,  or  rather  want  of  moral  courage,  we  shall  again  take 

*  We  speak  of  precognition  here  as  the  inyestigation  preparatory  to  committal 
to  custody  in  order  to  trial.  Nothing  in  what  we  have  proposed  would  prevent 
any  farther  private  investigation  which  the  authorities  in  the  Grown  Office 
might,  in  any  special  circumstances,  wish  to  be  made  previous  to  indictment. 
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the  liberty  of  remarking  that  the  procedure  of  the  inferior  criminal 
tribunals  has  no  light  influence  upon  the  national  character  itself. 
And  the  tendency  of  that  influence — the  mysterious  power  secretly 
pursuing  the  ofiender — secretly  investigating  his  guilt — is  certainly 
not  favourable  to  the  development  of  moral  courage.  Popular  ideas 
of  Divine  government  itself  are  educated  and  modified  by  the  forms 
of  human  authority  most  familiar  to  the  popular  experience.  And 
if  to  the  English  vulgar  the  Divine  Justice  is  figured  by  the  image 
of  the  Magistrate,  assuredly  the  conception  of  a  Nemesis  in  the 
mind^  of  the  Scotch  vulgar  is  not  altogether  unassociated  with  the 
mvstery  of  those  secret  tribunals  we  have  described. 

R.C. 
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The  proverbial  slowness  of  Government  departments  has  received 
its  crowning  illustration  in  the  proceedings  of  the  various  Royal 
Commissions  for  the  consolidation  and  revision  of  the  Statute 
Law.  The  proceedings  of  these  bodies  also  afibrd  evidence  of  the 
fact,  that  the  amount  of  work  to  be  got  out  of  public  ofiicials  is  in 
the  inverse  proportion  of  their  pay.  The  old  Statute  Law  Com- 
mission contrived  to  absorb  about  L.70,000  of  public  money,  and 
did  nothing.  The  last  Commission,  which  was  subsidized  upon  a 
less  munificent  but  still  liberal  scale,  produced  the  Criminal  Law 
Consolidation  Acts.  Since  then,  the  work  of  statute  law  revision 
has  been  entrusted  to  four  junior  barristers,  working  under  the 
direction  of  the  Lord  Chancellor,  and  remunerated  by  fees  for  the 
business  performed ;  and  their  labours  are  before  the  public  in  the 
shape  of  the  Register  of  the  Public  Statutes  from  1800 ;  the  Index 
to  the  Statutes — Public,  Local  and  Personal,  and  Private — for  the 
same  period ;  and  the  two  Statute  Law  Revision  Acts  of  1861  and 
1863.  Still  the  public  has  great  reason  to  complain  of  the  tardv 
pace  at  which  the  consolidators  are  moving.  The  Act  of  1861  em- 
braced the  period  from  1761  to  its  date,  and  professed  to  accomplish 
the  repeal  of  all  obsolete  statutes  between  these  two  points  of  time. 
The  Act  of  1863  began  at  the  other  end  of  the  statute-book,  and 
brought  down  the  expurgatory  list  from  Magna  Charta  to  1685. 
There  remained  then  an  interval  of  about  seventy-five  years  to  be 
written  up ;  and  that  interval,  which  corresponds  nearly  to  the 
period  intervening  between  the  Revolution  and  the  accession  ot 
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George  HI.,  was  by  no  means  fruitful  in  legislation.  The  profession, 
who  had  waited  ten  years  for  an  expurgated  edition  of  the  statutes, 
had  a  right  to  expect  that,  before  the  close  of  the  last  session  of 
Parliament,  a  supplementary  Act  would  have  been  ready,  applicable 
to  the  period  in  question ;  and  that  the  present  Parliament,  barren 
as  it  has  been  of  legislative  honours,  would  have  been  in  a  position 
to  offer  to  the  public,  for  the  first  time  in  the  history  of  the  empire, 
an  authoritative  impression  of  the  laws  actually  in  force  at  the  time. 
Why  this  should^  not  have  been  already  done,  we  are  at  a  loss  to 
understand.  We  are  quite  alive  to  the  importance  of  having  work 
of  this  kind  well  done ;  but  we  doubt  the  expediency  of  seeking 
microscopic  accuracy  at  the  expense  of  indefinite  delay.  For  prac- 
tical purposes,  the  standard  quarto  edition  of  the  statutes  might 
have  been  assumed  to  be  correct  at  the  time  of  publication ;  and  the 
consolidators  would  then  only  have  required  to  look  over  the  Acts 
printed  at  length,  for  the  purpose  of  selecting  those  which  had  been 
impliedly  repealed,  or  which  had  fallen  into  abeyance,  since  the  pub- 
h'cation  of  that  edition.  Any  Act  of  Parliament  which  the  editors 
had  omitted  might  safely  have  been  scheduled  as  an  Act  which  had 
'  ceased  to  be  in  force  otherwise  than  by  express  and  specific  repeal ;' 
because  Acts  which  are  not  contained  in  the  standard  editions  are 
unknown,  and  being  unknown,  no  harm  could  result  from  their 
wholesale  repeal.  Indeed,  we  do  not  think  that  absolute  certainty 
on  such  a  subject  is  attainable ;  and,  therefore,  although  the  consoli- 
dators should  chance  to  repeal  a  few  statutes  which,  though  obsolete, 
had  still  a  spark  of  vitality  in  them,  or  to  leave  a  few  unrepealed 
which  ought  to  have  been  gathered  to  the  ^  tomb  of  all  the  Capulets,' 
the  work  of  revision  would  not  be  one  whit  the  worse,  provided  the 
object  in  view  were  substantially  attained.  What  the  public  want 
is  an  edition  in  six  or  eight  volumes  of  the  statutes  actually  in  use, 
with  a  parliamentary  imprimatur.  The  Queen's  printers,  or  any  of 
the  leading  law  publishers,  would  have  produced  a  draft  as  good  as 
the  Lord  Chancellor's  in  two  years ;  and  the  profession,  if  we  are  not 
mistaken,  desire  that  an  end  should  be  put  to  the  dilettanti  system 
of  consolidation  now  in  operation. 

Meanwhile,  it  may  not  be  amiss  to  direct  the  attention  of  our 
readers  to  the  contents  of  the  last  instalment  of  the  expurgatory  Acts 
to  which  we  have  referred ;  and  the  specimen  which  we  shall  pro- 
dace  of  the  antiquarian  recreations  in  which  the  authors  of  that 
piece  of  legislative  dandyism  have  indulged,  will  give  the  reader 


486  BEYISION  OF  THE  STATUTE  LAW. 

some  insight  into  the  causes  of  the  delay  in  the  progress  of  Statute 
Law  consolidation. 

It  forms  the  125th  chapter  of  the  26  and  27  of  the  Queen,  and 
bears  date  28th  July  1863,  and  has  the  very  expressive  title,  'An 
Act  for  promoting  the  Revision  of  the  Statute  Law,  by  repealing 
certain  Enactments  which  have  ceased  to  be  in  force,  or  have  be- 
come unnecessary.' 

A  Boyal  Commission  to  consolidate  the  Statute  Law  was  first 
issued  in  1853,  consisting  of  a  Chief  Commissioner  with  a  salaiy  of 
L.IOOO,  and  four  Sub-Commissioners  with  L.600  each  per  annum. 
The  Commissioners  made  several  reports.  In  1856,  a  committee 
of  the  Law  Reform  Society  reported  that  the  Commission  had  even 
at  that  time  cost  the  country  L.70,000,  without  producing  any 
fruits  of  their  labours.  '  It  was  stated  that  the  statute-book  then 
consisted  of  40  ponderous  volumes,  each  volume  on  an  average 
containing  about  1000  closely  printed  pages.  The  public  general 
Acts  were  estimated  at  17,000,  of  which  10,500  were  obsolete. 
Besides  these,  there  were  10,000  local  and  personal  Acts,  and 
1400  private  Acts;  in  addition,  1500  Acts  related  exclusively  to 
Scotland,  Ireland,  or  the  Colonies. 

Ultimately,  as  we  have  stated,  the  work  was  taken  out  of  the  hands 
of  the  Commission,  and  entrusted  to  compilers  under  the  supervision 
of  the  Lord  Chancellor. 

The  repealing  enactment  is  very  brief,  consisting  of  but  one  lead- 
ing section  ;  but  the  schedule  annexed  extends  to  fifty-seven  pages  of 
the  folio  edition  of  the  statutes. 

It  is  well  known  that  there  exists  a  radical  distinction  between 
the  constitutional  principles  of  England  and  Scotland  in  respect  to 
the  endurance  of  statutes.  In  the  former,  an  Act  of  Parliament 
once  made  law  remains  so  until  repealed  by  the  same  authority 
as  that  which  enacted  it.  In  Scotland, 'as  the  Estates  or  Parlia- 
ment were  held  only  to  be  the  representatives  of  the  nation,  their 
Acts  fell  by  desuetude  or  appearing  useless  by  the  people.  Lord 
Stair  thus  expresses  the  distinction :  ^  In  the  next  place  are  our 
statutes  or  Acts  of  Parliament,  which  in  this  are  inferior  to  onr 
ancient  law,  that  they  are  liable  to  desuetude,  which  never  encroaches 
on  the  other.  In  this  we  differ  from  the  English,  where  Statutes 
of  Parliament,  of  whatever  antiquity,  remain  ever  in  force  until  thej 
be  repealed,  which  occasions  to  them  many  sad  debates  (public  and 
private)  upon  old  forgotten  statutes.*     Whilst  a  few  questions  have 
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arisen  in  Scotland  whether  a  statute  is  in  existence  or  not,  in 
England  a  statute  has  been  allowed  to  slumber  for  many  long  years, 
until  dragged  to  light  and  life  on  some  unseen  emergency.  In  order 
to  clear  the  way  for  a  codification  or  systematic  arrangement  of 
existing  statutes,  the  Royal  Commissioners  have  obtained  the  pass- 
ing of  this  statute,  nullifying  a  multitude  of  statutes  from  the  time 
of  Henry  III.  down  to  the  reign  of  James  II.  Thus  the  entangle- 
ments of  the  forest  are  cleared  from  the  legislative  field  before  it  is 
occopied  by  the  new  plantation. 

The  preamble  of  the  Act  sets  forth  its  object  in  these  words : — 
*  Whereas,  with  a  view  to  the  revision  of  the  statute  law,  and  par- 
ticularly to  the  preparation  of  a  revised  edition  of  the  statutes,  it  is 
expedient  that  certain  enactments  (mentioned  in  the  schedule  to 
this  Act)  which  have  ceased  to  be  in  force  otherwise  than  by  express 
and  specific  repeal,  or  have,  by  lapse  of  time  and  change  of  circum- 
stances, become  unnecessary,  should  be  expressly  and  specifically 
repealed.' 

There  does  here  appear  to  be  some  ambiguity.  There  are  two 
classes  of  statutes  here  set  forth  :  first,  those  which  have  ^  ceased  to 
be  in  forcSf  and  second,  those  which  have  ^become  unnecessary,* 
As  to  the  first  class,  it  is  not  very  obvious  how  statutes  which  have 
ceased  to  be  in  force  can  or  need  to  be  repealed.  It  will  be  seen  that 
many  of  the  enumerated  Acts  must  of  necessity  have  ceased,  the 
persons  to  whom  they  applied  having  been  gathered  to  their  fathers 
many  ages  ago. 

The  leading  clause  enacts  that  all  ^  the  enactments  described  in 
the  schedule  are  repealed.'  But  follows  this  most  strange  provi- 
sion :  *  That  where  any  enactment  not  comprised  (?)  in  the  schedule 
has  been  confirmed,  revived,  or  perpetuated  by  any  enactment 
hereby  repealed,  such  confirmation,  reviver,  or  perpetuation  shall 
not  be  affected  by  such  repeal.'  Surely  there  must  here  be  a 
grievous  mistake.  As  the  clause  runs,  it  is  to  the  effect  that  what 
is  repealed  is  not  repealed.  Perhaps  the  meaning  intended  is,  that 
thongli  the  supplementary  or  continuing  statute  has  been  repealed, 
the  original  statute  not  in  the  schedule  remains  in  its  integrity. 

The  schedule  is  one  of  the  most  remarkable  of  entries  in  the  statute- 
book,  and  bears  the  aspect  of  an  article  in  an  archseological  journal  or 
report  of  a  society  of  antiquaries.  It  is  embellished  by  a  preface 
descriptiye  of  the  various  editions  of  the  statute-book,  finishing  with 
what  might  be  found  in  a  bookseller^s  catalogue— <  The  edition  of 
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Ruffhead  referred  to  is  that  by  Sergeant  Runnington,  1786.'  The 
Legislature,  however,  omit  to  insert  the  price  of  this  their  favoured  edi- 
tion. They  are  so  very  considerate  as  to  subjoin  to  all  Latin  titles  of 
Acts  a  free  translation  into  modem  English,  and  still  more  kindly  to 
give  copious  footnotes,  not  only  directing  the  inquirer  where  a  statute 
may  be  found,  but  sometimes  there  is  the  significant  note  of  warning' 
and  disappointment,  *  Not  in  Ruffhead's  edition,'  *  No  part  of  this 
instrument  is  in  Ruffhead's  edition.'  Again,  ^In  Ruffhead's  edition 
this  chapter,  in  the  form  of  a  short  abstract  or  note  of  the  contents, 
is  placed  without  a  number  immediately  after  chapter  14  and  before 
chapter  15  of  that  edition.'  This  is  the  first  instance  of  the  legis- 
lative body  assuming  the  character  of  public  instructors,  and  giving 
to  the  statute-book  the  appearance  of  an  essay  on  the  antiquities 
of  law,  after  the  manner  of '  Knowledge  made  Easy.' 

We  shall  cull  at  random  some  of  the  more  startling  promulga- 
tions of  the  titles  of  Acts  for  the  first  time  repealed,  and  of  coarse 
supposed  until  now  to  be  the  law  of  the  land.  We  had  supposed 
that  for  a  long  period  of  time  the  endurance  of  Parliament  was 
constitutionally  seven  years.  The  Chartist,  however,  may  rejoice 
in  being  now  authoritatively  informed  by  the  Legislature  itself,  that 
it  was  only  in  last  session  of  Parliament  that  there  were  repealed 
the  14th  chapter  of  4  Edward  IIL,  providing  for  *  Annual  Parlia- 
mentSy  and  the  10th  chapter  of  35  Edward  III.,  *  Parliament  every 
year.^  Our  Legislature  thus  proclaim  that,  for  a  long  time  back, 
they  have  carried  on  their  sittings  in  defiance  of  the  statute  law  of 
the  realm.  Surely  such  ancient  statutes  as  the  following  could  not 
have  been  otherwise  than  temporary,  and  so  required  no  repeal  in 
the  year  1863  :— 

John,  Duke  of  Bedford,  being  in  the  king's  service,  allowed  to 
appear  in  suits  by  attorney. 

The  present  mayor  of  the  Steeple  of  Calais  shall  stay  two  years 
in  office. 

The  Statute  of  Henry  continued  for  three  years. 
An  Act  for  attainting  Thomas  Dolman,  Joseph  Bampfield,  and 
Thomas  Scott  of  high  treason,  if  they  render  not  themselves  by  a 
day. 

An  Act  for  granting  one  month's  assessment  to  his  Majestie. 
An  Act  for  gi*anting  an  additional  duty  to  his  Majesty  apon 
wines /or  three  years. 

The  very  announcement  of  such  Acts  as  are  mentioned  under- 
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neath,  requiring  in  the  year  of  grace  1863  to  be  solemnly  repealed, 
is  provocative  of  laughter : — 

The  abjuration  and  oath  of  thieves. 

Inquiry  concerning  gaolers  compelling  prisoners  to  appeal. 

House-boot  and  key-boot  within  the  forest. 

Pnrv^ance  for  the  royal  houses  to  be  by  warrant.  Purveyors 
to  take  nothing  without  the  owners*  consent ;  purveyance  for  the 
wars ;  purveyance  for  the  king's  horses ;  purveyance  for  the  king's 


A  subsidy  granted  to  the  king,  of  the  ninth  Iamb,  the  ninth  fleece, 
and  the  ninth  sheep.  In  cities  and  burghs,  of  the  ninth  part  of  all 
goods.    Elsewhere,  of  the  fifteenth ;  poor  persons  excepted. 

Aid  to  make  the  king's  son  knight,  and  to  marry  his  daughter. 

The  penalties  of  purveyors  taking  more  sheep  before  shearing- 
time  than  are  wanted. 

Mayors  and  bailiffs  shall  deliver  up  fugitive  labourers. 

Punishment  of  a  buyer  taking  a  bribe. 

Reasons  why  the  law  should  be  pleaded  in  the  English  tongue. 

The  peace  shall  be  kept  and  equal  justice  administered,  (Is  this 
one  of  the  Acts  which  has  ^  ceased  to  be  in  force  otherwise  than  by 
express  repeal' f) 

No  lawyer  shall  be  a  judge  in  his  own  county. 

No  shoemaker  shall  be  a  tanner,  nor  any  tanner  a  shoemaker. 

The  statute  of  Gloucester,  except  chapter  five,  the  penalty  for 
telling  slanderous  lies  of  the  great  men  of  the  realm. 

Irishmen  and  Irish  clerks  mendicant  shall  depart  the  realm. 

The  money  called  blanks  abolished. 

The  contents  of  vessels  of  salmon,  herring,  and  eels,  and  how  fish 
shall  be  packed.  Contents  of  a  barrel  of  herring  which  shall  be  well 
and  fairly  packed,  the  contents  of  a  barrel  of  eels,  and  they  shall  not 
be  mingled. 

Benefits  of  archery ;  price  of  long  bows  shall  not  exceed  3s.  4d. ; 
penalty,  208. 

An  Act  that  the  six  clerks  of  the  Chancery  may  marry. 

An  Act  for  the  bringing  up  and  rearing  of  calves  to  increase  the 
nmltitude  of  cattle. 

Felonies  upon  conveying  horses  to  Scotland. 

An  Act  for  the  true  stuffing  of  feather-beds,  mattresses,  and  qtiy- 
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An  Act  against  fonde  and  phantastical  prophecies. 

An  Act  for  repeal  of  a  clause  in  a  former  Act,  to  prohibit  salesmen 
from  selling  fat  cattle. 

From  the  scope  of  the  statute  under  comment,  it  would  appear 
that  all  these  enactments,  so  curious  in  their  objects  and  so  incon- 
sistent with  modern  practices,  were  still  in  some  sense  the  law  of  the 
land  down  to  the  28th  July  1863. 

The  more  startling  of  the  enactments  of  the  schedule  are  those 
which  do  not  repeal  the  whole  of  the  ancient  statute,  but  merely 
the  clause  which  limited  its  endurance  to  a  period  which  has  lapsed 
ages  ago.  Take,  for  example,  the  following  as  an  illustration :  The 
8th  chapter  of  1  Henry  VIII.,  in  part  only,  namely,  the  following 
words  at  the  end  of  the  Act,  *  Provided  also  that  nothing  penal  con- 
tained in  this  present  Act  take  effect  before  the  feast  of  Easter  next 
coming,  and  this  Act  to  endure  to  the  next  Parliament.'  The  words 
in  the  5th  chapter  of  23  Henry  VHI.,  *  This  Act  to  endure  for  twenty 
years.'  The  words  in  6th  chapter  of  43  Elizabeth,  ^  This  Act  to 
endure  to  the  end  of  the  first  session  of  the  next  Parliament'  The 
words  in  12th  chapter  of  7  James  I.,  ^  This  Act  to  continue  to  the 
end  of  the  first  session  of  the  next  Parliament,  and  no  longer.*  There 
are  numerous  instances  of  the  same  kind.  The  question  is  here 
raised :  these  statutes  must  either  have  fallen  or  not  by  the  lapse  of 
the  time  to  which  they  were  expressly  limited.  If  fallen,  they  do 
not,  centuries  after,  require  to  be  repealed.  If  not  fallen,  then  the 
repeal  only  of  their  limitation  is  calculated  to  reproduce  them.  Bat 
the  graver  question  arises,  can  an  ancient  law  which  has  slumbered 
for  ages  be  thus  resuscitated  by  the  repeal  of  the  only  words  which 
limited  its  endurance  ?  On  the  whole,  these  last  instances,  of  which 
there  are  many  in  the  schedule,  must  be  ranked  amongst  the 
^  puzzles  of  legislation.' 

We  are  unwilling  to  conclude  these  observations  upon  the  Re- 
vision of  the  Statute  Law,  without  adverting  to  a  topic  which  we 
have  on  former  occasions  desired  to  impress  upon  the  attention  of 
the  profession. 

Revision  of  the  statutes  is  of  little  avail  in  comparison  with  the 
aid  which  the  profession  might  derive  from  a  codification  of  the  kw 
as  a  whole.  We  take  it  for  granted  that  the  gentlemen  who  are 
now  engaged  upon  what  they  are  pleased  to  regard  as  a  revision  of 
the  statute  law,  will  ultimately  complete  their  task,  if  they  live  long 
nough  for  its  accomplishment.     By  the  time  that  letter  Z  of  the 
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library  catalogue  of  the  British  Museum  is  announced  as  ready  for 
pablication,  or  perhaps  at  that  more  distant  period  when  the  Com- 
missioners for  the  Reduction  of  the  National  Debt  shall  have  received 
instructions  to  pay  off  the  last  million  of  3  per  cent,  consols^  the 
Queen*s  printers  may  probably  be  put  in  possession  of  the  manu- 
script of  the  revised  edition  of  the  statutes.  But,  after  all,  when  the 
work  is  completed,  what  does  it  amount  to  T  Merely  a  saving  of 
paper :  nothing  more.  The  statute-book,  even  when  revised,  must 
be  searched  by  indices;  because  the  so-called  revision  is  merely 
expurgation,  and  no  other  kind  of  revision  is  practicable  without 
totally  altering  the  character  of  the  statute-book.  The  di£Sculties 
which  beset  the  path  of  the  statute-law  consolidator  were  thus  ex- 
plained by  Lord  Advocate  MoncreifiP  in  an  address  on  the  Amend- 
ment of  the  Law,  delivered  to  the  Social  Science  Association  at 
Glasgow  ;  and  they  appear  to  us  to  be  insuperable :  ^  As  long  as  the 
work  is  confined  to  expurgating  the  statute-book  from  laws  that 
are  wholly  repealed,  it  is  comparatively  simple ;  but  the  next  step  is 
surrounded  by  obstacles  and  impediments.  The  re-enactment  of 
statutes  partially  repealed,  and  the  consolidation  of  laws  relating 
to  the  same  subject,  bring  the  legal  reformer  at  once  into  contact 
with  that  unwritten  law  which  has  sprung  firom  the  stem  of  the 
statute,  or  which  has  been  engrafted  upon  it  by  judicial  decision  ; 
and  so  great  is  the  difiiculty  of  finding  new  words  to  express  old 
words,  with  the  interpretation  put  upon  them,  that  I  have  a  strong 
impression  that  we  shall  never  arrive  at  the  real  object  in  view, — 
namely,  an  intelligible  and  a  simple  digest  of  the  law, — without  pro- 
ceeding at  once,  at  least  in  some  branches  of  it,  to  codification — 
giving  up  the  attempt  to  express  in  one  statute  what  has  been  ex- 
pressed in  many — throwing  aside  what  is,  and  beginning  anew  to 
define  what  ought  to  be,  the  law.' 
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A  FEW  years  ago  the  Scottish  public  was  roused  from  its  customary 
apathetic  state  of  mind  in  relation  to  educational  questions,  and, 
stimulated  mainly  by  the  efforts  of  a  few  enlightened  members  of 
Parliament,  was  induced  to  lend  its  support  to  a  Bill  for  remodelling 
the  constitution  of  our  Universities,  which  was  brought  into  Parlia- 
ment under  the  joint  patronage  of  the  present  Lord  Justice-Clerk 
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and  Mr  Moncreiff,  then  in  oppoeition,  and  which,  8b  eveiybod; 
knows,  was  afterwards  passed  into  law.  Our  educatioiial  refermerB, 
whose  ideas  and  modes  of  action  betray  the*  influence  of  the  school 
of  thinkers  on  the  other  side  of  the  Grerman  Ocean,  whUe  sharing 
the  partiality  for  method  and  completeness  of  arrangement  which 
characterizes  the  German  school,  have  unfortunately  imbibed  with 
these  ideas  something  of  that  unpractical  turn  of  mind  which  is  so  apt 
to  render  nugatory  those  elaborate  schemes  and  symmetrical  consti- 
tutions for  which  that  school  is  celebrated.  The  Universities  Act 
of  1858  is  entitled  to  the  praise  of  being  one  of  the  most  perfect 
examples  of  constitution-making  to  which  the  British  Parliament 
has  lent  its  sanction.  It  has  established  senates  and  councils,  courts 
and  commissions.  The  powers  of  its  functionaries  are  subject  to  a 
succession  of  checks  and  balances  which  in  theory  leave  nothing 
to  be  desired ;  and  if  there  had  been  any  risk  of  the  academical 
function  growing  into  a  power  too  strong  for  legislative  restrabt, 
that  danger,  beyond  all  question,  was  effectually  counteracted  by 
the  multifarious  provisions  which  give  to  each  of  the  functionaries 
whom  we  have  named  the  power  of  counteracting  or  suspending 
the  resolutions  and  proceedings  of  the  others.  Unfortunately,  our 
educational  reformers,  after  successfully  launching  their  constitu- 
tion,  appear  to  have  considered  that  their  labours  were  at  an  end, 
and  that  the  actual  supervision  of  education,  and  the  expansion  of 
the  University  system  of  training  which  is  demanded  by  the  high 
standard  of  education  at  the  present  time,  might  be  safely  left  to 
be  worked  out  by  the  University  Commission  and  the  various  sub- 
ordinate courts  and  councils  which  they  had  taken  so  much  trouble 
to  establish.  Experience  has  shown  that  these  hopes  were  fallactoos. 
After  a  six  years'  trial  of  the  new  system,  it  would  require  a  livelier 
faith  and  a  greater  confidence  in  academical  wisdom  than  we  are 
possessed  of,  to  affirm  that  the  new  system  has  materially  elevated 
the  standard  of  academical  instruction  in  Scotland,  or  has  placed  it 
in  a  position  to  invite  comparison  with  the  means  of  professional 
instruction  provided  by  the  establishments  of  the  sister  country. 

We  do  not  mean  to  assert  that  the  Scottish  University  system  is 
open  to  uniavouraUe  criticism  in  all  the  branches  of  education  for 
which  it  undertakes  to  provide.  Before  the  passing  of  the  Univer- 
sities Act,  the  Edinburgh  medical  school  was  second  only  to  that 
of  J^ondon,  and,  considering  the  advantages  which  London  possesses 
in  the  shape  of  numerous  and  richly  endowed  hospitals,  and  the 


LEGAL  EDUCATION  IN  SCOTLAND.  493 

attraction  which  the  lucrative  practice  of  the  metropolis  presents 
to  medical  candidates^  the  success  of  the  Edinburgh  medical  school 
reflects  the  highest  credit  upon  the  management  of  its  UniTersitj. 
ImproTement  was  scarcely  to  be  expected,  and  it  is  satisfactory  to 
know  that  our  medical  school  promises  to  maintain  the  deservedly 
high  reputation  which  it  had  acquired  before  the  new  system  came 
into  operation.  The  standard  of  acquirement  in  the  Faculties  of 
Arts  of  the  Scottish  Universities  has  always  been  respectable,  and 
the  establishment  of  a  few  additional  chairs  by  the  University  Com- 
misrion  has  so  far  improved  the  curriculum  of  study  for  degrees 
in  Arts ;  while  the  institution  of  a  variety  of  honorary  offices  in 
connection  with  the  Universities,  hy  conferring  dignity  and  social 
importance  upon  their  office-bearers,  has  been  the  means  of  leading 
to  depress  in  Arts  something  of  that  artificial  prestige  for  which 
they  are  chiefly  sought  after.  But  it  is  not  to  these  requisites 
that  we  ought  to  look  for  an  answer  to  the  question,  whether  the 
Universities  Act  has  served  the  purpose  held  out  by  its  promoters. 
Their  case  was,  that  the  system  of  University  tuition  in  Scotland 
was  defective,  and  that  new  machinery  was  wanted  for  the  purpose 
of  providing  additional  means  of  instruction.  In  one  department 
the  course  of  instruction  was  obviously  inadequate. 

The  course  of  professional  instruction  in  law  consisted,  in  Edin- 
burgh, of  attenduice  on  three  courses  of  lectures,  and  in  Glasgow 
of  only  one  course.  In  the  £dinbui^h  curriculum  the  Conveyancing 
class  embraced  only  a  small  and  merely  technical  department  of 
study.  The  Civil  Law  course,  though  excellent  as  a  foundation  for 
more  practical  studies,  could  only  be  regarded  as  an  ornamental 
adjunct  to  legal  study.  The  study  of  the  jurisprudence  of  Scotland, 
of  the  system  of  Uw  in  the  administration  of  which  the  student  was 
to  assist  as  a  legal  adviser,  advocate,  or  judge,  was  confined  to  a 
ODgle  oourse  of  lectures  by  one  professor ;  and  the  profession  have  a 
rif^t  to  ask  how  it  is  that  a  University  Commission  in  which  the 
Iq^  profession  were  so  largely  represented,  should  have  done  so  little 
to  promote  the  advancement  of  a  science  so  interesting  in  itself,  and 
80  important  to  the  well-being  of  society  t 

In  the  observations  which  we  have  felt  it  our  duty  to  make  in 
the  interest  of  the  legal  profession,  it  will  not  be  supposed  that  any 
criticism  is  intended  with  respect  to  the  manner  in  which  the  dutiea 
of  the  Chair  of  Scotch  Law  have  been  performed.  The  appointment 
to  that  Chair  rests  where  it  ought  to  be— with  the  Faculty  of  Advo- 
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cates ;  and  the  appointments  have  justified  the  confidence  that  has 
been  reposed  in  that  body.  From  our  great  institutional  writer  to  the 
present  holder  of  the  o£Sce,  the  Chair  has  been  filled  by  a  succession 
of  lecturers  of  the  highest  eminence.  The  lectures  of  Erskine,  of 
Hume  (on  Criminal  Law),  of  Bell^  and  of  More,  have  been  published, 
and  have  each  in  their  way  become  the  standard  works  of  reference, 
either  for  the  general  body  of  law,  or  for  those  subjects  which  their 
authors  had  selected  for  special  illustration ;  and  we  do  not  doubt 
that  the  prelections  of  Professor  Moir  will  justify  the  expectations 
which  his  eminence  as  a  lawyer  entitles  us  to  form.  That  the  Pro- 
fessors of  Scotch  Law  have  done  what  was  possible  in  fulfilment  of 
the  duties  of  their  position,  will  not  be  disputed  ;  but  it  is  abundantly 
clear,  and  we  are  sure  that  the  gentlemen  we  have  named  would 
have  been  the  first  to  acknowledge  the  fact,  that  the  law  of  Scotland 
cannot  be  satisfactorily  taught  in  a  course  of  lectures,  and  that  no 
one  professor,  however  eminent,  is  able  to  do  justice  to  the  merits, 
or  to  grapple  with  the  difficuties  of  so  large  a  subject  as  that  which 
the  Professor  of  the  Law  of  Scotland  is  expected  to  teach. 

The  inadequacy  of  the  course  of  instruction  in  law  given  at  the 
University,  may  be  easily  shown  by  comparing  that  course  either 
with  the  course  of  legal  instruction  provided  by  the  Inns  of  Court, 
or  with  the  curricula  of  the  Edinburgh  University  in  other  depart- 
ments of  professional  study.  The  curriculum  of  study  provided  by 
the  Inns  of  Court  extends  over  several  years ;  and  their  lecture- 
ships embrace  the  various  departments  of  Equity,  Common  Law, 
Real  Property  Law,  Contracts,  and  Conveyancing,  in  addition  to 
what  we  have  ventured  to  call  the  ornamental,  branches  of  Civil 
and  Public  Law.  Each  of  these  chairs  is  occupied  by  a  lecturer  of 
eminence  in  the  special  department,  and  attendance  on  the  varioos 
courses  of  lectures,  or  an  equivalent  examination,  is  required  from 
candidates  for  membership.  It  would  be  easy  to  find  in  the  estab- 
lishments of  the  Continental  Universities  a  precedent  for  a  more 
minute  division  of  jurisprudence  with  a  view  to  practical  instruction; 
but  we  have  selected  the  curriculum  of  the  Inns  of  Court  for  compari- 
son, as  an  example  of  what  has  recently  been  accomplished  by  the 
lawyers  of  a  school  not  remarkable  for  their  scientific  cultivation  of 
jurisprudence,  and  who  have  only  recently  become  alive  to  the 
necessity  of  providing  an  adequate  course  of  professional  instruction 
for  their  members.  The  great  educational  institutions  of  Oxford 
and  Cambridge  do  not  profess  to  undertake  the  department  of 
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purely  professional  training ;  and  the  Inns  of  Court,  being  the 
bodies  chiefly  interested  in  maintaining  a  high  standard  of  legal 
acquirement,  have  taken  the  matter  of  education  in  law  into  their 
own  hands,  and  have  made  provision  for  it  in  a  manner  which,  if 
not  perfectly  adequate  to  the  requirements  of  modem  jurisprudence, 
is  at  least  greatly  in  advance  of  the  means  of  instruction  available 
to  students  in  Scotland. 

In  comparing  the  curriculum  of  law  in  Edinburgh  with  that  of 
the  other  Faculties,  a  mere  inspection  of  the  list  of  professorships 
reveals  the  comparative  inferiority  of  the  Faculty  of  Law.  The 
Faculty  of  Arts  embraces  twelve  chairs,  eight  of  which  enter  into  the 
ordinary  curriculum  of  study.  The  Faculty  of  Medicine  embraces 
thirteen  chairs,  and  attendance  at  the  prelections  of  all  the  professors 
is  required  to  qualify  for  a  degree  in  medicine.  Some  of  the  pro- 
fessors deliver  more  than  one  course  of  lectures,  and  are  able  to 
secure  a  good  attendance.  The  Faculty  of  Law  makes  a  good 
appearance  upon  paper,  as  there  are  no  less  than  six  chairs  set  down 
as  belonging  to  that  department  of  study.  Three  of  these — the 
Law  of  Scotland,  Civil  Law,  and  Conveyancing — have  already  been 
mentioned ;  the  other  three  are  Medical  Jurisprudence  and  Police, 
also  a  medical  chair,  and  filled  by  an  M.D. ;  Constitutional  Law 
and  History,  also  a  literary  chair ;  and  the  recently  revived  Chair  of 
Public  Law.  Of  these  we  shall  only  say,  that,  desirable  as  it  may 
be  that  students  of  law  should  possess  an  acquaintance  with  the 
subjects  to  which  they  relate,  they  cannot  be  said  to  contribute  to 
the  practical  study  of  that  which  it  is  the  main  object  of  the  Faculty 
of  Law  to  teach — the  positive  jurisprudence  of  our  own  country.  If 
it  is  necessary  to  have  four  professorships  for  the  instruction  of  the 
law  student  in  the  ornamental  and  historical  departments  of  legal 
science,  it  must  be  admitted  that  the  cultivation  of  our  municipal 
jurisprudence  is  placed  in  a  disadvantageous  position  in  being  con- 
fided to  a  single  professor,  and  that  advantage  would  result  from  its 
subdivision  into  departments  in  some  degree  commensurate  with 
those  which  have  been  instituted  by  the  English  Inns  of  Court. 

Under  the  present  system,  the  Professor  of  Law  at  Edinburgh  is 
subjected  to  a  double  disadvantage.  In  the  first  place,  he  has  not  time 
to  elaborate  a  satisfactory  course  of  lectures  applicable  to  the  whole 
body  of  the  law  of  Scotland  within  the  time  in  which  he  is  required 
to  prepare  them.  On  the  other  hand,  he  has  not  time  to  deliver  a 
complete  course  within  the  limits  of  the  University  session.     The 
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consequence  is,  that  the  coarse  of  lectures  necessarily  becomes  either 
a  mere  elementary  exposition  adapted  to  non-professional  students, 
but  insufficient  for  the  instruction  of  men  who  look  forward  to  the 
profession  of  the  law  as  their  business ;  or,  on  the  other  hand,  it 
degenerates  into  a  condensed  digest  of  statutes  and  precedents,  firom 
which  the  student  can  derive  but  little  advantage.  Lectures,  to  be 
useful,  must  be  copious ;  but  they  ought  rather  to  be  illustratire 
than  technical.  Under  the  system  which  our  professors  hare  been 
forced  to  adopt,  a  subject  is  compressed  into  three  or  four  lectures, 
which,  if  properly  expanded,  might  have  sufficed  for  a  course  of  the 
ordinary  length.  Under  the  present  system,  the  student  cannot  be 
expected  to  follow  the  lectures  unless  he  has  prepared  himself  bj 
such  a  previous  course  of  reading  as  would  enable  him  to  dispense 
with  them.  The  proper  object  of  academical  lectures  is  to  prepare 
the  student  by  the  simpler  method  of  verbal  exposition  for  the 
reading  of  technical  works ;  but  that  object  cannot  be  accomplished 
when  the  lecturer  is  obliged,  by  the  exigencies  of  his  subject,  to 
treat  it  in  a  more  technical  way  than  writers  who  ai-e  not  subjected 
to  the  same  restrictions.  As  matters  stand,  a  student  of  Scotch  law 
can  easily  make  for  himself  a  course  of  instruction  more  sound  and 
satisfactory  than  by  any  possibility  can  be  expected  at  the  hand  of 
a  single  individual.  What  is  wanted  is  the  creation  of  half^i-dozen 
lectureships  instead  of  one,  each  conducted  by  men  who  have  made 
a  special  study  of  the  department  of  law  which  they  undertake  to 
teach ;  and  until  this  is  done,  the  student  must  seek  in  the  law 
library,  and  not  in  the  lecture-room,  the  means  of  instruction  which 
are  requisite  to  prepare  him  for  the  practice  of  his  profession. 
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SIR  JAMES  WILDE  ON  CONSOLIDATION  OF  THE  LAW. 

It  is  the  fashion  to  sneer  at  the  National  Association  for  the  Pro- 
motion of  Social  Science,  as  having  no  other  end  or  aim,  or  at  all 
events  result,  than  that  of  bringing  together  a  host  of  doctrinaire 
men  and  strong-minded  women  to  talk  at  utmost  length,  but  quite 
froitlesslj,  de  omnibus  rebus  et  quibusdam  aliis.  No  doubt,  at  its 
Congresses  much  twaddle  is  spoken,  and  many  wind-bags,  which 
should  hare  been  hermetically  sealed  for  ever,  or  opened  only,  if  at 
all,  in  remote  glens  or  by  the  ^sad  sea  wave,'  are  let  off  in  the  sight 
and  hearing  of  thousands.  But  the  Association  does  good  work 
too,  and  principally  in  the  way  of  inducing  thoughtful  men,  in 
various  walks,  to  give  to  the  public  the  fruit  of  great  experience 
and  much  reflection,  which,  but  for  the  pressure  brought  to  bear 
upon  them  by  the  Association,  would  never  have  seen  the  light  It 
is  the  practice  of  the  Association  to  secure,  as  the  chairmen  of  its 
various  Sections,  gentlemen  of  great  eminence  in  one  or  more  of  the 
subjects  dealt  with  by  them.  In  the  course  of  the  introductory 
addresses,  which  in  that  character  they  are  called  on  to  deliver, 
views  are  often  propounded,  which  they  never  would  have  made 
known  through  the  ordinary  channels  of  the  press.  Professional 
men  have  not  time  to  write  elaborate  works,  except  on  professional 
subjects,  and  even  on  these  only  in  the  outset  of  their  career,  and 
they  have  a  very  judicious  objection  to  *  frittering  themselves  away 
in  sixpenny  pamphlets.'  An  introductory  address,  however,  is  quite 
within  the  compass  of  their  leisure ;  and  as  it  is  delivered  orally,  it 
is  not  liable  to  that  minute  criticism  to  which  they  are  so  sensitively 
alive. 
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At  the  recent  meeting  of  the  Association,  by  far  the  most 
valuable  address  was  that  delivered  m  the  Jorisprudence  Section, 
by  Sir  J.  P.  Wilde,  the  Judge  of  the  English  Court  of  Probate 
and  Divorce.  It  will  be  remembered,  that  Sir  James  was  appointed 
to  his  present  office  upon  the  deeply  lamented  death  of  Sir  C. 
Creswell.  The  appointment  was  received  with  some  apprehension, 
both  by  the  profession  and  the  public,  chiefly  on  account  of  the  new 
Judge's  state  of  health.  But  these  fears  have  fortunately  been  dis- 
appointed, and  Sir  James  has  proved  himself  no  unworthy  successor 
of  the  lamented  Sir  Creswell.  To  those  who  have  perused  his 
leading  judgments,  it  is  no  matter  of  surprise  that  Sir  James 
should  now  come  before  the  public  with  well  established  claims  to 
the  character  of  a  philosophical  jurist,  as  well  as  of  a  successful 
lawyer  and  hard-working  judge.  The  address  is,  indeed,  as  the 
Times  calls  it,  a  *  masterly  and  eloquent  dissertation ;'  and  we  would 
desire  to  call  attention  to  the  views  maintained  in  it,  not  as  being 
in  themselves  novel,  but  as  being  admirably  expressed,  and  highlj 
sanctioned  by  the  speaker^s  character  and  experience.  Of  course 
the  address,  being  delivered  by  an  English  lawyer  in  an  English 
city  to  an  audience  almost  exclusively  English,  is  not  in  all  points 
applicable  to  Scottish  affairs ;  but  we  in  Scotland  may  learn  many 
useful  lessons  from  it,  as  to  the  defects  of  our  own  law,  and  the  best 
mode  of  reforming  it. 

The  first  remark  which  Sir  J.  Wilde  makes  in  regard  to  the  law 
of  England,  and  the  first  which  occurs  to  any  one  carefully  consider- 
ing our  own  law,  is,  how  inapplicable  it  has  become  to  the  present 
state  of  society.  Nor  is  this  to  be  wondered  at.  *  Who,*  he  asb, 
^  would  reasonably  expect  that  laws  which,  originally  highly  artifi- 
cial, were  adapted  to  the  time  when  nearly  all  property  consisted  in 
land,  should  be  fit  to  pursue  the  complications  of  personal  property, 
and  the  intricate  folds  of  trade  T  The  gradual  development  which 
has  turned  a  handful  of  military  adventurers  and  a  population  of 
serfs  into  the  wealthiest  commercial  community  of  the  world,  has 
surely  called  for  the  destruction  of  as  much  that  was  old  and  useless, 
as  the  creation  of  what  was  new  and  requisite.  .  .  .  Yes;  the 
life,  the  body,  and  even  the  spirit  of  the  feudal  sjistem  has  passed 
away,  but  the  armoury  of  its  weapons  and  defences  is  still  cherished 
in  our  halls  of  justice.' 

Feudal  justice  never  was  very  perfect,  and  its  imperfections  have 
become  faore  and  more  apparent  a$  times,  and  manners,  and  national 
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circumstances  have  changed.  The  law,  however,  cannot  admit  its 
own  shortcomings,  and  so  it  has  gone  on  trying  to  fit  its  own  old 
and  rusty  framework  to  the  vastly  increased  and  totally  altered  re* 
qnirements  of  the  body  politic.  The  attempt  was  vain,  as  any  one 
could  have  predicted,  and  as  experience  has  painfully  proved. 

The  Romans,  also,  had  about  as  little  acquaintance  with  mercan* 
tile  afiairs  as  the  Normans.  The  influence  of  the  Civil  Law,  there-* 
fore,  on  our  island  jurisprudence  was  not  a  whit  more  beneficial 
commercially  than  the  Feudal  Law.  To  both  systems,  in  point  of 
fact,  commerce,  with  all  its  relations,  was  practically  unknown; 
and  therefore  the  .chapters  which  should  have  dealt  with  its  regula- 
tion were  a  complete  blank.  Of  course  the  change  in  the  national 
habits  and  employments,  which  converted  us  from  a  military  people 
in  the  Conqueror's  time  to  a  ^  nation  of  shopkeepers '  in  Napoleon's, 
was  a  very  gradual  one.  But  that  very  circumstance,  while  it  made 
the  inconvenience  less  felt  at  first,  was  perhaps  the  chief  cause  of  its 
ultimately  proving  so  serious.  Had  the  nation  become  p^  ^a^^um 
a  commercial  race,  if  one  could  conceive  such  an  event,  the  necessity 
of  the  ease  would  have  compelled  the  creation  of  a  mercantile  code, 
pure  and  simple.  As  things  really  went,  however,  an  attempt  was 
made  to  accommodate  the  existing  rules  of  law  to  the  changing  re* 
qnirements  of  the  country.  This,  of  course,  could  only  be  done  by  the 
use  of  fi>rced  analogies,  and  the  liberal  employment  of  legal  fictions. 
As  Sir  James  Wilde  puts  it : — ^  Did  a  new  position  arise,  for  which 
the  jurist  had  no  precedent,  analogy  was  resorted  to.  If  no  near 
analogy  was  at  hand,  a  more  distant  one  was  sought ;  if  none  was 
found  in  the  region  of  similar  rights,  a  more  remote  one,  taken  from 
a  different  class  or  branch,  was  often  brought  forward  and  bent,  per- 
haps distorted,  till  it  served  the  end  in  view.'  It  needs  no  skill  in 
statesmanship  or  jurisprudence  to  know  that  a  legal  system  so  framed 
must  be  quite  inadequate  to  the  requirements  of  the  country,  and 
musty  in  very  many  instances,  be  productive  only  of  injustice  to 
those  who  invoke  its  aid. 

But  Sir  James  goes  on  to  show,  secondly,  that  the  evils  we  have  just 
been  describing  are  enormously  aggravated  by  the  immense  bulk  of 
the  law.  ^£ach  year,'  he  says,  ^  now  calls  into  being  a  number  of 
decided  cases  so  large  as  to  threaten  the  extinction  of  the  law  as  a 
conscientious  study.  I  do  not  stop  to  inquire  into  causes,  but  the  fact 
is,  that  the  present  century  has  added  more  decided  cases  to  the  law 
than  are  to  be  found  in  the  records  of  the  five  preceding  centuries 


500       Snt  7AHS8  WILDE  ON  C0K60LXDATI09  OF  THE  LA.W.^ 

pnt  together.  Tbia  vast  agglomeration  breeds  not  only  confusion  in 
tbose  wbo  are  to  be  bound  by  the  law^  bat  inconsistency  in  thoee 
who  administer  it.  No  power  of  assimilation  can  keep  pace  with 
such  production ;  and  the  tribunalsi  occupied  to  the  full  with  the 
business  before  them,  have  little  time  to  master  the  results  of  contem- 
porary decisions.  This  evil  is  aggravated  by  a  competidve  system  of 
reporting)  and  the  record  of  useless  decisions ;  but  the  source  of  it 
lies  deeper,  and  the  time  has  now  come  when  we  may  well  ask 
whether  the  record  of  our  law  is  always  to  lie  in  detailed  instances, 
whether  its  principles  are  capable  of  no  exposition,  and  whether  the 
most  laborious  and  wealthy  community  in  the  world  will  be  content 
to  pass  on  to  posterity  a  shapeless  mass  of  scattered  laws  as  the 
legacy  of  its  labours  and  its  wealth  T '  For  some  idea  as  to  what 
the  bulk  of  the  law  is,  we  refer  to  Professor  Mnirhead's  admirable 
address,  deliyered  last  winter  before  the  Edinburgh  Chamber  of 
Commerce.  At  page  9  the  Professor  observes : — ^  Therefore  I  say, 
that  to  learn  the  law  of  Scotland  you  must  seek  for  it,  not  only  in 
the  Statute  Book,  but  in  nearly  200  volumes  of  reports ;  while  if  you 
would  know  with  certainty  that  of  England,  you  must  wade  through 
nearly  1100  volumes  of  the  same  class  I  Know  with  certabtyl 
Can  certainty  be  attainable  on  such  conditions)  Is  it  not  moekoy 
to  tell  a  man — as  every  subject  of  the  Queen  is  told — that  he  is 
bound  to  know  the  law,  and  must  pay  the  penalty  of  his  ignoraaGe 
of  it,  while,  instead  of  giving  him  facilities  for  knowing  it,  you  beset 
him  with  next  to  insurmountable  obstacles ! '  The  Statute  Book, 
we  may  add,  consists  of  about  50  volumes,  each  containing,  on  an 
average,  1000  closely  printed  pages ;  and  the  Acts  of  Parliament 
themselves,  public,  private,  and  local  and  personal,  number  between 
80,000  and  40,000.  Such  a  mass  it  is  clearly  impossible  for  the 
greatest  industzy  and  genius  to  grasp,  and  to  ordinary  minds  the 
mere  mention  of  the  task  is  overwhelming.  To  alter  a  well-known 
saying,  modem  lawyers,  not  to  say  laymen,  can  but  '  gather  a  few 
pebbles  on  the  shore  of  the  boundless  ocean  of  the  law.'  Such  an 
enormous  evil  as  this,  it  is  high  time  that  steps  were  taken  to  mitigate. 
Accordingly,  Sir  James  Wilde  proceeds,  in  the  third  place,  to 
inquire  what  is  the  remedy  which  should  now  be  adopted.  His  aim 
is  of  course  to  reduce  the  bulk  of  the  law,  to  adapt  it  to  the  existing 
circumstances  of  the  nation,  and  to  simplify  its  provisions.  Two 
courses  ofier  themselves  for  consideration.  The  first  of  these  is,  the 
formation  of  a  code ;  the  second,  that  of  a  digest.    Both  have  their 
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adrocates,  both  their  advantages  and  their  defects.  To  many  philoso* 
phical  minds  a  code  is  the  only  proper  form  of  a  great  national  system 
of  jorispradence;  its  exact  proportions  and  rigid  provisions  alone 
satisfy  thdr  ideas  of  the  scientific  accuracy  indispensable  to  sach  a 
woik.  They  point  with  pride  to  the  various  secticnas  of  the  Code 
Napoleon,  and  to  the  modem  Mercantile  Code  of  Germany.  And 
doabtleas  these  codes  are  monuments  of  the  industry  and  genius  of 
their  firamers.  But  the  former  has  proved  a  most  fruitful  source  of 
litigatbn  in  France,  and  of  the  latter  the  experience  has  been  far 
too  short  to  enable  any  one  to  speak  confidently.  As  Sir  J.  Wilde 
remarks  : — ^The  truth  is^  that  the  intricacies  and  complexity  of 
possible  combinations  of  fact  are  beyond  the  range  of  human  con- 
ception,  and  any  attempt  to  foresee  and  provide  for  them  all  before- 
hand, and  dispense  a  ready-made  justice  with  success,  will  give  little 
reward  to  the  labour  it  wastes.  But  a  code  resting  on  no  detailed 
decisions  or  elaborated  instances  to  expound  it,  has  an  especial  evil 
of  its  own.  There  is  no  more  firuitful  source  of  doubt  and  litigation 
than  the  meaning  of  language.  The  careless  use  of  language  does 
much,  but  the  inadequacy  of  language  as  the  vehicle  of  precise 
thought  does  perhaps  even  more.  What  treaty,  or  code,  or  statute, 
was  ever  so  finsimed  that  its  meaning,  in  all  possible  contingencies, 
was  firee  firom  reasonable  controversy  ?  Now,  the  especial  evil  of  all 
codes  and  statutes  is  that,  over  and  above  the  difficulty  of  framing 
adequate  prindples,  the  ambiguities  of  construction  are  introduced. 
Expressed  in  certain  definite  language,  its  force  depends  upon  the 
interpretation  which  ingenuity  may  give  or  deny  it.'  These  con- 
siderations seem  to  show  that  the  formation  of  a  code,  however 
desirable  in  a  scientific  point  of  view,  is  at  all  events  at  present 
beset  with  so  many  difficulties  and  dangers,  that  it  would  be  vain  to 
attempt  it*  The  other  course,  and  that  which  Sir  James  Wilde 
recommends,  is  to  digest  and  consolidate.  This  has  many  advan<« 
tages,  though  it  has  few  charms  for  scientific  jurists.  What  good 
work  might  by  this  means  be  done,  is  beautifully  expressed  by  Sir 
James  when  he  says,  ^  Instances  in  place  of  precepts,  examples  in 
the  place  of  rules,  our  recorded  decisions  stand  thick  together  like 
a  &ir  field  of  grain,  full  of  wealth  and  worth,  but  waiting  the  hand 
that  shall  gather  it  into  sheaves,  and  store  it  to  the  use  of  man.' 
Nor  does  he  despair  of  seeing  the  good  work  begun,  and  even  done, 
in  his  own  time.  ^  I  hope  I  am  not  too  sanguine  in  this,  but  I 
cannot  resist  the  belief  that,  within  the  bounds  of  reasonable  labouB 
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and  time,  the  general  principles  and  broad  bases  on  which  our 
common  (?)  law  reposes,  and  which  tacitly  guide  the  decisions  of 
our  Courts,  might  be  brought  to  the  sur&ce,  grouped  together, 
subordinated  in  their  several  relations,  and  contrasted  in  their 
differences.  An  attempt  of  the  kind,  and  not  without  great  success, 
was  made  by  the  late  Mr  Smith  in  his  Leading  Ccues.  And  those 
who  have  studied  the  notes  of  that  book,  will  not  fail  to  perceive  how 
easily,  and  with  what  success,  large  groups  of  cases,  treated  and 
handled  together,  have  been  made  to  yield  up  short  and  succinct 
propositions  of  law.  What  I  desire  to  see  is  a  similar  attempt  made 
with  authority,  and  on  a  much  larger  scale,  to  be  finally  confirmed 
by  Act  of  Parliament' 

Such  is  the  rational  and  practicable  scheme  which  Sir  James 
Wilde  proposes  should  be  immediately  adopted,  and  its  execution 
commenced,  for  the  reform  of  the  law.  The  present  Lord  Chan- 
cellor holds  similar  views,  and  they  are  generally  participated  in 
by  all  rational  law-reformers.  Of  course  the  task  would  be  an 
Herculean  one ;  but  the  best  legal  talent  in  the  country  should  be 
engaged  upon  it,  and  then  the  result  of  their  labours  would  at  once 
be  accepted  as  authoritative. 

In  Scotland  we  have  the  way  prepared  for  such  a  digest  by  the 
admirable  treatises  of  Erskine  and  Bell.  But  still  much  would 
require  to  be  done,  and  it  cannot  be  begun  too  soon.  Sir  James 
Wilde  began  his  address  by  congratulating  himself  and  his  English 
hearers  on  the  thorough  reform  which  has  taken  place  in  recent 
years  in  the  procedure  of  their  Courts.  He  was  able  to  speak  of 
*the  clearing  away*  of  'expense,  delay,  uncertainty — ^these  three 
monster  evils  which  barred  the  access  of  the  suitor,  or  terrified  him 
into  submission/  Unfortunately  we  cannot,  in  this  end  of  the  island, 
indulge  in  any  such  congratulations.  Our  system  of  judicial  pro- 
cedure is  still  as  bad  as  can  be,  involving,  not  avoiding,  those 
'  monster  evils' — 'expense,  delay,  uncertainty.' 

That  we  labour  under  a  complication  of  evils  is,  however,  no 
reason  why  we  should  fold  our  hands  in  indolence  and  apathv. 
Rather  let  us  make  the  more  vigorous  efforts  to  get  rid  at  once  of 
all  the  defects  of  our  legal  system,  whether  these  relate  to  the  pro- 
cedure in  our  Courts  or  to  the  body  of  the  law.  Let  next  session 
of  Parliament  see  the  re-introduction  of  a  <  Court  of  Session  Bill/ 
and  the  launching  of  a  well-considered  measure  for  the  Consolidation 
of  the  Law  of  Scotland. 
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ON  THE  CONDUCT  OF  CRIMINAL  CASES  AT  CIRCUIT. 

Th06S  membiers  of  the  Bar  who  have  been  in  the  habit  of  attending 
the  Circuit  Coorts  during  the  last  few  years^  are  well  aware  that,  in 
connection  with  the  criminal  business  of  the  circuit,  it  has  become  a 
rare  thing  to  receive  a  fee ;  and  that  even  when  a  fee  does  accom- 
pan  J  an  indictment,  its  amount  is  sadlj  disproportioned  to  the  re- 
sponnbilitj  incurred  and  the  work  done.  Of  no  circuit  is  this  more 
tnxe  than  Glasgow,  and  yet  nowhere  are  there  so  many  prisoners 
tried  whose  circumstances  and  appearance  justify  the  supposition, 
that  they  can  well  afford  to  remunerate  both  counsel  and  agent. 
It  is  no  uncommon  thing  to  find  men  standing  in  the  dock  at  the 
Glasgow  Circuit  Court  charged  with  serious  offences,  such  as  culp- 
able homicide,  aggravated  assaults,  or  forgery,  in  the  position  of 
small  farmers,  public-house  keepers,  or  skilled  artisans,  regarding 
whom  counsel  are  informed  that  poverty  prevents  them  paying  a 
fee  for  their  defence,  and  whose  cases  are  accordingly  conducted,  so 
far  as  the  Bar  is  concerned,  gratuitously.  Again,  there  is  never,  a 
circuit  held  in  Glasgow  without  several  cases  of  housebreaking  and 
robbery  being  tried,  in  which  the  prisoners  are  experienced  'old 
hands,'  who  are  well  known  to  be  abundantly  supplied  with  money, 
who,  when  at  liberty,  *  fare  sumptuously  every  day,'  and  who  have 
friends  of  their  own  class,  both  able  and  willing  to  supply  them  with 
funds  for  their  defence ;  yet,  in  the  majority  of  such  cases,' the  advo- 
cate is  asked  to  give  his  skill  and  his  time  without  fee  or  reward. 

We  have  no  inclination  to  keep  out  of  view  the  principle,  that 
the  remuneration  of  lawyers  is  in  a  different  position  from  that  of 
ordinary  professional  charges,  and  that  it  is  the  duty,  or  rather  the 
privilege  of  counsel,  under  certain  conditions,  to  plead  gratuitously 
for  those  who  are  too  poor  to  pay  them.  It  has  never  been,  nor  will 
it,  we  trust,  ever  be  suggested,  that  when  the  conduct  of  a  criminal 
case  is  undertaken  without  a  fee,  the  duty  is  less  carefully  and 
anxiously  performed  than  if  a  liberal  fee  had  accompanied  the  in- 
dictment. But,  on  the  other  hand,  there  is  no  reason  why  an  advo- 
cate should  give  his  services  gratuitously  to  those  who  are  perfectly 
able,  and,  as  we  shall  explain  immediately,  are  in  many  instances 
perfectly  willing,  to  expend  money  on  their  defence.  That  such  is 
often  the  case,  we  have  good  reason  to  believe ;  and  it  does  not 
therefore  seem  an  altogether  unnecessary  inquiry,  whether  the  ex- 
istbg  arrangements  in  regard  to  the  conduct  of  criminal  cases  on 
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circuit  stand  on  the  best  footing,  having  regard  to  the  interests  alike 
of  the  advocate  and  of  the  accused. 

The  legal  obligation  imposed  upon  advocates  at  their  admisnon  to 
practice,  is  defined  by  the  Act  of  1537,  c  35,  as  ^  to  procure  ibr 
everie  man  for  thair  waigisJ  In  matters  criminal,  the  Statute  of 
1587,  c.  91,  benignly  extends  the  obligation,  when  it  requires, '  That 
all  and  whatsumever  lieges  of  this  reelme,  accused  of  treason,  or  for 
whatsumever  erimej  sail  have  their  advocates  and  procnratooreS)  to 
use  all  the  lauchful  defences,  quhom  the  judge  sail  compel  to  pro- 
cure for  them,  in  case  of  their  refusal,  that  the  sute  of  the  accaser 
be  not  tane  pro  confessoy  and  the  party  accused  prejudged  in  any 
sute,  before  he  be  convicted  be  lauchful  trial/  It  is  well  known  that 
this  rule  is  uniformly  observed, — a  prisoner  in  Scotland  never  being 
left,  except  at  his  own  request,  to  conduct  his  defence  without  tk 
assistance  of  an  advocate  and  an  agent.  But  it  was  never  intended 
that  this  merciful  provision  for  the  poor  and  unlearned  shoold  be 
taken  advantage  of  by,  or  should  be  open  to,  those  who  are  able  to 
pay  for  professional  direction  and  assistance.  Accordingly,  in  the 
practice  of  the  High  Court  of  Justiciary,  the  Societies  of  Writers  to 
the  Signet  and  Solicitors  nominate  their  youngest  members  amvallg 
to  act  as  agents  for  such  criminals  as  require  to  plead  in  forma  peat- 
perisy  thus  giving  these  young  practitioners,  as  compensation  ibr 
their  labour,  an  opportunity  of  making  themselves  acquainted  with 
the  forms  of  process,  and  putting  them  in  a  position  fiivourable  for 
acquiring  experience  in  such  matters  as  the  getting  up  of  evidence, 
and  the  general  conduct  of  a  case  previous  to  trial.  The  same 
practice  obtains  in  many,  if  not  in  all,  the  Sheriff  Courts  throoghont 
the  countiy,  and  is  a  sensible  and  satisfactory  arrangement.  A 
somewhat  similar  plan  is  followed  by  the  Faculty  of  Advocates,  in 
connection  with  the  High  Court ;  that  is  to  say,  certain  of  their  bodr 
are  annually  nominated  to  act  as  counsel  for  the  poor  in  civil  and 
criminal  cases.  They  are  not,  however,  necessarily,  or  usnallr, 
taken  from  among  the  youngest  members  of  Faculty,  nor  is  there 
any  limit  to  the  term  during  which  the  office  may  be  held.  The 
custom  has  crept  in,  toO)  of  allowing  each  advocate  so  app(»nted  to 
name  his  successor, — ^the  consequence  being,  that  many  members  of 
the  Bar  do  not  even  get  this  chance  of  gaining  a  knowledge  of  prac- 
tice, as  the  post  is  handed  on  from  fiiend  to  friend,  without  refer- 
ence to  any  fixed  rule  of  succession.  It  is  proper  to  bear  in  mind, 
in  connection  with  this  subject,  that  such  an  appointment  is  of  much 
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greater  valae  to  a  young  advocate^  than  to  a  member  of  the  other 
branches  of  the  profeasion.  An  advocate  serves  no  apprenticeship 
before  his  admission  to  the  Faculty.  He  has,  in  the  majority  of 
instances,  seen  nothing  of  the  forms  of  process  and  pleading  before 
being  called  to  the  Bar^  and  he  has  an  amount  of  leisure  to  take 
advantage  of  the  opportunity  to  gain  experience  by  gratuitous  prac- 
tice, tliat  in  the  majority  oC  eases  is  denied  to  the  young  W«S.  or 
S.S.C.  The  latter  very  frequently  remains  in  the  position  of  a  clerk 
after  he  has  passed,  and  often  finds  the  ^  poor  agency'  an  incum- 
brance of  which  he  would  gladly  be  rid.  The  great  object  of  the 
former,  on  the  other  hand,  is  to  fill  up  his  time  as  much  as  possible 
with  work  bearing  directly  on  his  profession ;  and,  in  the  absence  of 
lucrative  employment,  unpaid  practice,  honourably  obtained  (as  it 
can  best  be  by  nomination  to  the  post  to  which  we  refer),  is  of  im- 
mense consequence  to  him.  Regarded  merely  as  a  necessary  branch 
of  professional  culture  and  trainings  the  regulation  of  gratuitous 
practice  has  just  claims  upon  the  attention  of  those  members  of  the 
profession  who  have  ceased  to  be  personally  interested  in  the  matter. 
Beverting  now  to  the  practice  of  the  Circuit  Courts, — What 
opportunity  for  gaining  experience  do  the  existing  arrangements, 
in  regard  to  the  division  of  ^  poor '.business,  afibrd  to  a  young 
counsel  ?  On  arriving  at  the  circuit  town,  he  will  find  perhaps  a 
beavy  calendar,  consisting,  it  may  be,  of  seventy  or  eighty  cases,  and 
of  these  he  will  probably  learn  that  four-fifths  are  ^  poor  cases ;'  that 
is,  cases  in  which  the  accused  is  unable  to  pay  a  fee,  and  which  are 
accordingly  under  the  charge  of  the  gentlemen  who  have  been 
appointed  to  act  as  procurators  for  the  poor.  He  will  not  unnatu- 
rally expect  that  one  or  two  of  these  cases  will  be  assigned  to  him. 
He  is  most  willing  to  take  them  without  pecuniary  remuneration, 
as  indeed  he  has  come,  not  for  the  purpose,  or  with  the  hope,  of 
making  money,  but  of  seeing  practice  and  gaining  experience.  He 
willy  however,  speedily  discover  that  he  is  supposed  to  have  no 
claim  to  any  share  of  the  gratuitous  work  of  the  circuit,  and  that 
his  chance  of  holding  a  single  indictment,  depends  on  certain  con- 
ditions, which  he  may  be  either  unable  or  unwilling  to  fulfil.  In 
short,  he  will  find  that  the  absolute  patronage  of  the'  unpaid  work 
of  the  Court  rests  with  the  agents  for  the  poor.  If  he  has  a  previous 
acquaintance  with  these  gentlemen,  or  if  any  of  his  friends  have 
requested  them  to  employ  him,  he  may  get  work  in  abundance. 
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Nay,  if  he  chooses  so  far  to  forget  the  osages  of  the  body  of  which 
he  is  a  member  as  to  ask  for  cases,  be  will  probably  not  be  refiised , 
but,  except  by  one  or  other  of  these  modes,  be  will  assuredly  fail  to 
gain,  what  is  probably  his  main  object  in  being  there  at  all,  an 
opportunity  for  actaal  engagement  in  professional  work.  It  will 
of  course  be  understood  that  in  these  obsenrations  we  blame  the 
system  only  z  the  procurators  for  the  poor  merely  exercise  what  they 
have  been  led  to  consider  their  undoubted  right,  when  thqr  select 
their  counsel  in  unpaid,  with  the  same  partiality  as  in  paid  cases. 
It  can  hardly  be  expected  indeed  that  they  will  act  otherwise,  until 
there  is  a  nomination  of  counsel  for  the  '  poor '  business  of  the 
circuit,  as  there  is  for  the  same  kind  of  work  in  the  High  Court; 
and  the  principle  recognised  that  the  agency  for  the  poor  is  a  munus 
publicumj  and  is  not  to  be  used  as  a  means  of  pushing  forward 
individual  counsel,  or  gratifying  personal  predilections.  We  do  not 
stop  to  suggest  any  detailed  mode  of  carrying  out  such  an  object, 
but  we  feel  confident  that  any  plan  having  for  its  aim  a  compolsory 
and  equal  distribution  of  circuit  practice  among  those  junior  mem- 
bers of  the  Bar  who  choose  to  undertake  it,  would  meet  with  the 
general  approval  of  the  Faculty,  and  would  receive  the  cordial  sanc- 
tion of  the  Justiciary  Judges. 

There  seems  to  us^  however,  to  be  a  still  more  glaring  defect  in 
the  existing  mode  of  conducting  ckcuit  business.  Perhaps  we 
should  speak  more  accurately  if  we  confined  our  remarks  to  the 
Glasgow  Circuit,  although  it  is  not  uiJikely  that  a  similar  state  of 
things  will  be  found  in  other  towns.  In  many  cases,  as  we  have 
already  pointed  out,  the  position  of  the  prisoners  is  such,  that  one 
is  surprised  to  be  informed  that  they  are  usable  to  pay  for  their 
defence.  In  other  cases  a  very  small  fee  is  paid,  accompanied  hy 
profuse  apologies  for  its  amount  on  the  part  of  the  soi'-disant  agent 
who  has  charge  of  the  case.  Sometimes,  of  course,  these  apologies 
and  explanations  are  genuine,  and  the  remuneration  is  as  large  as 
the  unfortunate  accused  can  afford.  But,  on  the  other  hand,  there 
is  no  room  to  doubt  that  in  very  many  cases  the  money  which  the 
prisoner  has  intended  for  his  counsel,  and  which  he  has  handed  over 
to  his  ^  doer'  for  that  purpose,  never  gets  beyond  the  latter,  or,  if  a 
fee  is  paid  at  all,  it  is  a  mudi  smaller  one  than  that  which  the  fimds 
in  the  agent's  possession  warrant  him  in  paying.  The  regolarlj 
appointed  procurators  for  the  poor  are,  we  need  not  say,  incapable 
of  such  misappropriation  of  funds  handed  to  them  by  the  prisoners, 
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nor  have  we  aBj  reason  for  believing  that  such  a  charge  could 
with  fairaess  be  made  against  a  single  member  of  any  of  the 
recognised  grades  of  the  legal  profession  in  the  conntry.  On  the 
contrary,  we  know  that  in  Glasgow  at  least^the  yonnger  procnrators 
are  loud  in  their  complaints  in  regard  to  this  very  matter.  It  is  not 
of  them  that  we  speak,  bat  of  individuals  unconnected  with  their 
body,  who  irregularly  and  improperly  assume  their  funetions. 

Prisoners  in  custody  before  trial  are  very  rightly  allowed  all 
facilities  for  communicating  with  friends  in  regard  to  their  defence, 
and  access  to  the  jail  is  readily  granted  to  any  persons  who  represent 
themselves  as  employed  in  the  prisoners'  interest.  In  some  instances, 
regularly  qualified  agents  are  employed,  and  to  their  eonduct  no 
BQspicion  can  attach ;  but  the  prisoners  are  not,  of  course,  bound  to 
employ  members  of  the  Faculty  of  Procurators  alone,  and  in  many  of 
the  most  important  cases,  the  charge  of  the  defence  is  entrusted  to 
persons  who,  in  every  sense  of  the  word,  are  unqualified  to  act  as 
agents*  Such  amateurs  professing  great  sympathy  wi^  the  accused, 
much  experience  in  the  getting  up  of  evidence,  and  an  acquaintance 
with  the  qualifications  of  counsel,  undertake  to  secure  the  attendance 
of  exculpatory  witnesses,  and  the  services  of  some  experienced  and 
popular  advocate.  For  these  purposes  they  are  often  liberally  sup- 
plied with  funds  by  the  prisoner  or  his  friends ;  the  necessity  for  pay- 
ing a  large  fee  being  the  principal  excuse  for  demandioig  money.  In 
how  many  instances  the  money  finds  its  way  into  the  pocket  of  these 
'doers,'  without  a  single  precognition  being  taken  or  witness  brought, 
any  one  who  has  attended  more  than  one  or  two  circuits  could  tell ; 
while  in  many  cases  the  indictment  is  handed  a  few  hours  before 
trial,  without  a  blush,  and  without  a  fee,  or,  at  the  best,  with  a  very 
small  fee,  to  one  of  the  younger  members  of  the  Bar.  In  such  cir- 
cnmstances,  an  advocate  is  helpless,  unless  his  suspicions  are  pre- 
viously aroused.  He  undertakes  the  case  under  the  belief  that  he 
is  being  instructed  by  a  qualified  practitioner  (and  he  is  entitled  to 
assume  this  till  the  contrary  appears),  while  it  is  only  in  the  course 
of  the  trial  that  the  expressions  of  surprise  and  disgust  which  escape 
from  the  panel,  at  finding  that  those  witnesses  on  whose  evidence  he 
relied  have  not  been  summoned,  or  when,  as  has  sometimes  occurred, 
the  prisoner  makes  an  indignant  complaint  as  to  the  poor  return 
which  he  has  got  for  the  sum  with  which  he  furnished  his  agent, — 
that  the  true  state  of  the  case  is  disclosed.  We  happen  to  know 
that  not  very  long  ago  a  member  of  the  Bar,  attending  at  one  of  the. 
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Circuits,  was  requested  by  a  person,  whom  he  presumed  to  he  a 
qualified  practidoner  (but  who,  in  fact,  did  not  belong  to  the  pro- 
fession at  all),  to  conduct  a  case  in  which  the  charge  was  of 
considerable  gravity.  He  was  very  expressly  told  that  the  panel 
was  unable  to  afford  to  fee  counsel ;  and  on  his  asking  why  the  in- 
dictment was  not  in  the  hands  of  the  agents  for  the  poor,  he  was 
glibly  informed  that  the  case  had  been  undertaken  by  the  person 
ivho  addressed  him  from  charity,  and  on  account  of  his  having  had 
some  previous  knowledge  of  the  prisoner  and  his  relatives.  The 
counsel  undertook  the  case,  and  after  perusing  the  declaration  of 
the  prisoner,  and  learning  the  import  of  the  testimony  which  would 
probably  be  given  by  the  leading  witness  for  the  Crown,  came  to 
the  conclusion  that  it  was  his  duty  to  advise  his  client  to  offer  a 
plea.  The  '  agent '  was  nowhere  to  be  seen,  and  accordingly  the 
counsel  went  to  the  prisoner  in  the  cell  adjoining  the  court,  and 
told  him  his  opinion,  and  his  reasons  for  it  The  prisoner  seemed  to 
think  that  the  advice  indicated  a  disposition  to  shirk  work,  and  was 
apparently  disinclined  to  follow  it.  As  the  counsel  was  leaving  him 
he  said,  evidently  under  the  impression  that  the  advice  which  had 
been  given  was  not  disinterested,  but  had  its  origin  in  laziness  or  in- 
sufficient remuneration,  ^  I  gave  Mr L.5  to  pay  ye,  sir;  and 

I'm  sure  he  could  get  other  L.2  frae  my  faither,  if  that  would  gar 
ye  speak  for  me.'  Upon  inquiry,  the  '  agent,'  so-called,  admitted 
that  he  had  received  the  money.  That  the  above  is  not  a  solitary  in- 
stance we  can  have  no  doubt.  One  of  the  most  experienced  criminal 
officers  in  Glasgow  told  the  writer  that  he  could  not  understand 
how  Circuit  Court  practice  was  not  generally  remunerative,  as  he 
was  certain,  from  his  own  knowledge,  that  many  of  the  prisoners 
had  the  command  of  large  sums  of  money,  and  that  it  was  not  an 
uncommon  subject  of  boasting  among  them,  how  much  they  had 
been  able  to  pay  their  *  lawyer.* 

The  best  means  for  preventing  the  recurrence  of  such  fraudulent 
practices  as  we  have  referred  to,  are  perhaps  not  very  easy  to  dis- 
cover. That  they  should  be  rendered  impossible,  or  neariy  so,  is 
desirable,  not  only  for  the  sake  of  the  regularly  qualified  practi- 
tioners and  the  Bar,  but  quite  as  much  for  the  sake  of  the  accused. 
The  interests  of  prisoners  are  constantly  betrayed  by  the  dishonest 
men  to  whom  they  entrust  their  defence,  not  only  by  their  failnre 
to  employ  counsel  of  experience,  but  also,  still  more  seriously,  by 
their  taking  no  trouble  to  precognosce  the  witnesses  for  the  proseca- 
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tion,  and  to  arrange  for  the  attendance  of  Tvitnesses  when  the  case 
admits  of  excalpatorjr  evidence*  It  seems  to  be  understood  that,  in 
the  practice  of  the  criminal  courts,  prisoners  are  entitled  to  employ 
as  their  *  doers*  whomsoever  they  please,  irrespective  of  their  hav- 
ing any  professional  8tatus;  but,  at  any  rate,  it  is  in  the  power  of 
counsel  to  refuse  to  take  instructions  from  those  who  are  not  quali- 
fied practitioners.  If  this  rule  were  followed,  there  would  be  at 
least  some  guarantee  that  both  prisoner  and  counsel  were  being 
honestly  treated,  and  a  hardship  of  which  some  of  the  younger 
members  of  the  profession  in  Glasgow  not  unnaturally  complain, 
namely,  that  those  prisoners  who  are  able  to  pay  for  an  agent  employ 
unqualified  practitioners,  would  be  materially  diminished*  In  fact,  if 
advocates  only  observed  the  same  professional  etiquette  on  circuit, 
as  they  do  with  very  few  exceptions  in  their  Edinburgh  practice, 
mnch  of  the  evil  to  which  we  point  would  be  prevented.  Let 
counsel  refuse  to  take  charge  of  any  indictment,  except  on  the 
instructions  of  those  whom  they  know  to  be  members  of  the  local 
Faculty  of  Procorators ;  and,  further,  let  them  refuse  to  undertake 
any  case  gratuitously,  unless  at  the  request  of  those  gentlemen  who 
have  been  appointed  agents  for  the  poor.  In  this  way  only  can  the 
rights  and  the  position  of  the  juniors  practising  at  the  Circuit  Bar 
be  effectually  maintained,  and  the  privileges  of  the  local  procura- 
tors respected.  Other  means  might  doubtless  be  adopted.  The 
procurators  of  Glasgow  are  in  the  habit  of  wearing  gowns  when 
they  practise  in  the  Sheriff  Court ;  let  them  adopt  the  same  means 
to  make  their  status  recognisable  in  the  Circuit  Court.  Again,  the 
judges,  one  would  think,  oaght,  if  not  personally,  at  least  through 
the  clerks  of  Qourt,  to  see  that  none  but  agents  holdmg  an  attorney's 
certificate  are  permitted  to  practise.  The  Advocate-depute,  as 
counsel  for  the  Crown,  would  not  surely  be  overstepping  his  province 
if  he  were  to  communicate  with  the  Solicitor  of  Inland  Sevenue, 
with  a  view  to  the  prosecution  of  unlicensed  practitioners  in  the 
Court  of  Exchequer.  But  the  remedy  which  is  in  the  hands  of  the 
Cu'cuit  Bar  itself,  would  unquestionably  be  the  most  efficacious. 

The  evils  of  which  we  complain  might  be  still  farther  checked, 
by  the  adoption  of  one  or  other  of  the  systems  to  which  we  have 
alluded  in  the  outset,  namely,  either  the  system  of  equal  distribu- 
tion among  counsel  in  attendance,  or  the  nomination  of  a  certain 
number  of  the  junior  members  of  the  Bar  as  standing  counsel  at 
each  circuit  for  such  prisoners  as  wish  to  defend  themselves  in 
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fcrmd  pauperis.  IS  no  fee  accompanied  an  indictment,  it  would 
then  go,  as  a  matter  of  coarse,  to  one  or  other  of  these  gentlemen, 
the  appointment  not  being  left,  as  now,  to  the  choice  of  the  agent, 
but  depending  on  a  fixed  rotation. 

We  trust  that  nothing  we  have  said  will  be  supposed  to  point  to 
the  conclusion  that  counsel  should  give  their  services  to  prisoners 
only  on  condition  of  receiving  payment.  There  can  be  no  nobler 
exercise  of  the  profession  of  an  advocate  than  the  giving  of  aid  and 
advice  to  the  poor  and  friendless,  and  it  is  neither  possible  nor 
desirable  to  return  to  the  barbarous  practice  which  preceded  the 
enactment  requiring  that  all  accused  persons  shall  have  ^  their 
advocates  and  procuratoures.'  The  same  rule  is  followed  in  France, 
where,  as  with  us,  the  Court  nominates  a  counsel  for  each  accused 
person  who  has  not  been  able  to  secure  one  for  himself.  In  Eng- 
land, it  is  true,  the  practice  is  somewhat  less  beneficent*  In  that 
country,  if  the  prisoner  is  poor,,  he  can  de  nothing  but  say  what  he 
has  to  say  at  his  trial.  He  Ls,  however,  entitled  by  statute  to  a  copy 
of  the  depositions  in  the  hands  of  the  prosecutor  at  a  small  price 
(l^d.  for  each  folio  of  ninety  words) ;  and,  by  the  custom  of  the 
Bar,  he  may,  if  he  pleases,  call  upon  any  barrister  in  court,  when 
he  is  brought  up  for  trial,  to  undertake  his  defence,  upon  tendering 
a  fee  of  one  guinea.  In  the  case  of  a  really  'poor'  prisoner,  we 
cannot  but  express  our  concurrence  with  the  remark  of  a  recent 
writer  in  regard  to  this  rule — '  Considering  the  extreme  misery  of 
those  who  offer  it,  it  might  be  more  graceful  to  dispense  with  the 
fee.' 

But  while  this  is  so,  it  seems  to  us  nevertheless  desirable  that  the 
unpaid  business  of  circuit  should  be  made  available,  as  &r  as 
possible,  for  affording  practice  to  all  junior  barristers  who  wish  to 
have  it ;  and  that,  in  those  cases  in  which  the  prisoners  are  in  a 
position  to  pay  for  professional  assistance,  their  interests,  and  those 
of  the  profession,  should  not  be  injuriously  affected  by  the  inter- 
vention of '  middlemen,'  who  give  no  help  in  the  conduct  of  the  case, 
and  who  are  practically  responsible  to  no  one  for  the  way  in  which 
they  deal  with  the  funds  provided  for  the  prisoners'  defence. 


JMFBOTEMENT  OF  LAND  ACT  AND  THE  LAW  OF  ENTAIL.  511 

THE  WPROVEMENT  OF  LAND  ACT  AND  THE  LAW  OF  ENTAIL. 

The  restraints  which  the  Statmte  of  1685  imposes  upon  proprietors 
of  entailed  estates^  have  been  very  materially  relaxed  by  an  Act  of 
the  last  session  ai  Parliament,  bearing  the  significant  title  of  ^  Im- 
proTement  of  Land  Act,  1864/  As  the  Act  itself  has  appeared  in 
our  impression  of  last  month,  it  is  needless  to  trouble  the  reader 
with  a  detailed  narrative  of  its  provisions.  These  provisions  are  too 
suggestive  of  ulterior  changes  to  be  passed  over  in  silence ;  but  the 
briefest  statement  of  their  nature  will  suffice  to  render  intelligible 
some  propositions  for  the  final  adjustment  of  the  law  of  entail; 
which  thdr  perusal  has  suggested  to  us* 

The  new  Act  (27  &  28  Vict,  c.  114)  differs  &om  the  previous 
Entail  Statutes,  in  being  applicable  to  the  whole  United  Kingdom ; 
and  while  seeking  in  common  with  them  the  improvement  of 
entailed  estates,  by  means  of  money  to  be  obtained  upon  the  security . 
of  the  entailed  estates,  it  has  the  advantage  of  bdng  prospective  in 
its  operation*  Applications  under  it,  moreover,  are  to  be  made  not 
to  a  court  of  law,  but  (§  2)  to  the  Inclosure  Commissioners  for 
Great  Britain  and  Ireland  respectively ;  who,  by  their  establishment 
of  engineers,  surveyors,  etc.  (§  15),  are  to  inquire  whether  the  im- 
provements contemplated  are  likely  to  increase  the  permanent  value 
of  the  estates  to  the  extent  of  the  outlay  upon  them,  and  to  give  or 
withhold  their  sanction  accordingly.  It  is  indeed  provided  (§  18), 
and  the  precaution  is  a  prudent  one,  that  if  any  person  entitled  to 
notice  under  the  preceding  section  shall  appear  to  oppose  the  appli- 
cation, or  if  the  applicant  is  the  father  of  minor  children,  who  might 
have  an  interest  to  object,  the  application  shall  not  be  proceeded 
with  on  its  merits,  until  an  order  has  been  made  by  the  Court  of 
Chancery,  or  the  Court  of  Session  in  Scotland,  disposing  of  such 
actual  or  possible  objections.  But  it  is  not  likely  that  applicants 
will  often  be  met  with  active  opposition  in  the  Court  of  Session, 
seeing  it  is  elsewhere  provided  (§  24),  that  persons  in  the  situations 
of  guardians  and  trustees,  shall  neither  be  obliged  to  signify  a  dis- 
sent fix>m  any  application  under  the  Act,  nor  be  in  any  way  respon* 
sible  for  the  consequences  of  the  application* 

The  kind  of  ^  Improvements '  for  the  execution  of  which  the  Legis- 
lature proposes  to  make  provision,  are  defined  in  section  9.  It  may 
be  sufficient  to  say,  that  the  definition  embraces  every  description  of 
outlay  for  the  benefit  of  the  estate,  which  has  been  named  or  iudi<* 
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cated  in  previous  enactments^  besides  a  general  definition  of  very 
broad  import  Any  expenditure  calculated  to  yield  a  return  in  the 
shape  of  increased  rent^  would  appear  fairly  to  fall  within  the  scope 
of  the  Statute. 

But,  as  we  have  observed,  the  most  important  feature  of  the 
new  Act  i%  that  it  is  prospective  in  its  operation.  Under  former 
Acts  the  proprietor  was  left  to  improve  the  estate,  in  the  first  in- 
stance, at  his  own  risk,  and  was  then  permitted,  if  he  could  satisfy  i 
Court  that  the  improvements  were  beneficial,  and  of  the  nature  con- 
templated by  the  Statute,  to  have  them  charged  upon  the  entaOed 
property.  The  proprietor  was  therefore  under  the  necessity  of  exe- 
cuting the  improvements  upon  his  personal  credit.  Under  the 
^  Improvement  of  Lands  Act,  1864,'  the  entailed  proprietor  mar 
obtain  a  provisional  order  firom  the  Commissioners  sanctionijig 
improvements  proposed  to  be  executed,  and  if  they  are  executed  in 
terms  of  that  order,  he  is  entitled  to  have  the  expense  charged  upon 
the  estate  as  of  course.  The  expenses  chargeable  on  estates  usder 
the  authority  of  the  Act  are  preferable  to  all  other  charges;  and 
as  the  lands  must  be  disburdened  in  twenty-five  years,  prorisicm  b 
made  for  the  extinction  of  the  charge  by  annual  instalments. 

The  most  novel  and  startling  provisions  of  the  Act  are  those  con- 
tained in  sections  78-89,  the  subject  of  which  is  described  in  the 
introductory  words  as  the  ^  Charging  lands  taith  money  subscrHtd 
for  Hie  Construction  of  Railways!  Any  landowner  (which  word 
includes  entailed  proprietor)  desirous  of  subscribing  for  shares  or 
stock  in  the  capital  of  any  railway  company  whose  works  are  un- 
finished, or  for  additional  stock  required  for  the  extension  or  com- 
pletion of  such  railway,  ^  the  same  being  upon  or  near  to,  and  which 
will  improve  or  benefit  the  lands  of  such  landowner,'  may  apply  to 
the  Commissioners  for  authority  to  charge  his  subscription  to  the 
company's  stock  upon  the  estate  (§  78).  The  Commissioners  are  to 
dispose  of  the  application  after  inquiry;  the  charge  is  to  provide  ib: 
the  extinction  of  the  debt  by  instalments ;  and  the  stock,  or  so  much 
thereof  as  has  not  been  disburdened  by  periodical  payments,  is  to 
belong  to  ^  the  persons  who  for  the  time  being  shall  be  bound  to 
make  the  periodical  payments'  (§  85). 

The  result  of  this,  coupled  with  the  preceding  statutory  enactment, 
is,  that  as  regards  all  purposes  for  which  an  estate  may  feirly  and 
prudently  be  burdened,  the  prohibition  of  the  Statute  1685,  applicable 
to  the  contraction  of  debt,  is  virtually  repealed.  For  some  purposes,  of 
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coursei  it  still  exists^  the  chief  of  these  being  the  protection  of  landed 
proprietors  from  their  own  possible  improvidence.  When  the  Legis- 
lature shall  authorize  some  fitting  tribunal  to  sanction  the  raising  of 
money  upon  the  security  of  entailed  estates  for  the  purpose  of  being 
beneficially  employed  in  speculations  at  Homburg  or  Monaco,  the 
time  will  have  arrived  for  the  formal  abrogation  of  the  second  pro- 
hibition enjoined  by  the  Statute  of  1685.  This  and  all  previous 
statutory  relaxations  of  the  law  of  entail  proceed  upon  the  just  and 
reasonable  assumption,  that  the  object  of  the  Entail  Statute  was 
merely  to  secure  the  inheritance  to  the  heirs  of  the  destination ; 
not  to  fetter  the  land  by  arbitrary  and  useless  restrictions.  The 
prohibition  against  contracting  debt  upon  the  security  of  the  estate 
is  therefore  only  to  be  enforced  where  the  interests  of  the  next  heirs 
Mould  be  afiected  by  a  breach  of  it.  The  heirs  sustain  no  detriment 
by  the  contracting  of  improvement  debts ;  therefore  improvements 
are  permitted  to  be  charged  upon  the  estate  to  the  extent  to  which 
the  Court  or  the  Commissioners  may  be  satisfied  that  they  are  bene- 
firial. 

The  question  which  has  been  suggested  to  us  by  the  perusal  of 
the  Improvement  Act  is  this :  Why  should  not  the  first  prohibition 
of  the  Statute  of  1685  be  dealt  with  in  the  same  manner  as  the 
6^ond  has  been  t  Both  are  properly  subservient  to  the  object  of  the 
titird  prohibition, — ^the  security  of  the  inheritance  to  the  heirs  of  the 
original  destination ;  and  that  object,  as  it  appears  to  us,  would  not  be 
seriously  interfered  with,  if  heirs  of  entail  were  permitted  to  sell  por^ 
tions  of  their  estates  at  the  sight  of  the  Court,  and  subject  to  the  con- 
dition of  reinvestment  upon  the  conditions,  and  to  the  heirs  of  the 
existing  investiture. 

The  legislative  authorization  of  sales  of  entailed  property  to  a 
limited  extent  and  under  suitable  restrictions,  would  obviate  the  most 
formidable  of  the  arguments  which  have  been  directed  against  the 
law  of  entail  itself.  These  arguments,  we  scarcely  need  say,  are^  firsts 
its  tendency  to  restrict  the  distribution  of  wealth  by  concentrating 
the  real  property  of  the  country  in  a  few  hands ;  secondltfy  its  ten- 
dency to  check  improvement  by  disabling  the  proprietor  from  raising 
money  for  the  purpose  on  the  security  of  his  estates ;  and  lastly y  its 
actual  operation  in  tying  up  the  land,  so  that  not  the  smallest  piece 
of  it  can  be  bought  and  sold,  even  for  purposes  of  urgent  utility. 
The  first  of  these  is  ratlier  an  objection  to  the  law  of  primogeniture 
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than  to  the  law  of  entail ;  liie  'second  has,  to  a  great  extent^  been 
obviated  by  the  series  of  Statutes  conferring  borrowing  powers  upon 
entailed  proprietors,  to  which  the  Act  of  last  session  belongs ;  the 
third  objection  remains  unanswered. 

It  is  true  that  heirs  of  entail  have  been  able  to  obtain  private 
estate  Acts  authorizing  the  feuing  or  conversion  of  their  property ; 
but  the  fact  that  the  law  may  be  suspended  in  favour  of  individuals 
is  obviously  no  answer  to  an  objection  directed  against  the  law  itself. 
It  is  further  to  be  observed  that,  under  the  later  Entail  Amendment 
Acts,  entailed  proprietors  may  obtain,  by  permission  of  the  Court, 
authority  to  excamb  and  also  to  feu  portions  of  their  estates  to  a 
limited  extent.  This  is,  of  course,  so  far  a  boon  to  the  public,  but 
the  concession  does  not  go  far  enough.  Excambion  is  just  barter^ 
the  rudest  form  of 'exchange,  and  one  which,  except  by  savages  and 
proprietors  of  entailed  estates,  has  been  universally  abandoned  in 
favour  of  mercantile  exchange  or  sale.  To  attempt  to  demon- 
strate the  advantage  of  sale  over  excambion  would  be  as  superfluous 
as  to  prove  the  superiority  of  alphabetic  characters  to  hierogly- 
phics. We  presume  that  what  the  framers  of  the  Act  of  Wil- 
liam IV.  had  in  view,  was  the  securing  that  the  equivalent 
received  for  the  entailed  land  should  be  in  the  shape  of  land.  But 
this  condition  may  be  just  as  effectually  ensured  by  providing  that 
the  price  of  all  lands  sold  under  statutory  powers  should  be  invested 
in  securities  approved  by  the  Court,  in  trust  for  the  heirs  of  the 
destination,  and  for  the  purpose  of  being  applied  to  the  purchase  of 
other  lands  as  soon  as  a  suitable  investment  can  be  found.  The 
machinery  of  the  Lands  Clauses  Act  is  perfectly  sufficient ;  all  that 
is  wanted  is  legislative  authority  to  make  that  machinery  appliciible 
to  all  purchases  by  agreement  not  exceeding  a  certain  proportion  of 
the  estate,  irrespective  of  the  purpose*  for  which  the  land  may  be 
required. 

Two  useful  results  might  be  expected  to  follow  from  such  an  ex- 
tension of  the  powers  of  entailed  proprietors  as  we  have  suggested. 
First,  any  proprietor  of  an  entailed  estate,  who  had  the  opportunity  of 
buying  land  convenient  to  be  held  with  his  estate,  would  be  enabled 
to  sell  a  portion  of  the  property  already  in  his  possession,  and  to  pay 
for  the  new  acquisition  with  the  price.  This  cannot  be  accomplished 
by  excambion  under  the  present  law,  because  the  person  from  whom 
the  entailed  proprietor  purchases  may  want  money  and  not  laud,  or 
he  may  want  land  in  a  different  locality ;  and  further,  the  entailed 
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proprietor  may  be  able  to  fixkl  a  purchaser  who  will  be  content  to 
take  less  land  for  the  mooej  reqnired  than  the  seller  woufd,  who,  if 
forced  to  take  land,  would  insist  on  getting  it  at  a  good  bargain. 
The  other  result  to  which  we  allude  is  the  facilitating  sales  of  land 
for  manufacturing  and  commercial  purposes,  and  for  villas*  Though 
this  object  can  even  now  be  partially  accomplished  by  feuing,  we  are 
not  inclined  to  attach  the  less  importance  to  the  legalizing  of  abso- 
lute sales.  The  law  at  present  discourages  transactions  in  land,  and 
clogs  them  with  a  variety  of  impediments.  The  landowner  natu- 
rally enough  forms  the  opinion,  that  laws  passed  in  the  interest  of  his 
order  have  strcwg  claims  upon  his  support,  and  that  what  those  laws 
frown  upon  and  barely  tolerate  must  be  prejudicial  to  his  interests. 
Let  the  Legislature  only  proclaim  the  principle  of  free  commerce  in 
the  land  itself  without  prejudice  to  the  interests  of  foture  heirs  in  its 
pnce  or  valuty  and  we  believe  that  the  jealousy  of  comm^cial  inte- 
rests entertained  by  the  Scotch  proprietory  body,  which  has  been  the 
subject  of  so  many  complaints,  would  be  speedily  dissipated ;  and 
that  the  landowners  themselves  would,  as  in  the  case  of  the  Corn 
Laws,  be  the  first  to  recognise  the  benefits  resulting  &om  the  libera- 
tion of  the  soil  firom  the  fetters  of  protective  legislation. 
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Undeb  this  title  we  have  been  accustomed,  from  time  to  time,  to 
epitomize  the  professional  news  of  the  current  month,  and  to  com- 
ment upon  topics  which  were  either  of  temporary  interest,  or  which 
admitted  of  being  treated  with  greater  brevity  than  the  sulyects  of 
our  ordinary  articles.  Last  year  we  were  induced  to  discontinue 
this  part  of  our  publication,  from  an  impression  that  the  space  al- 
lotted to  comments  upon  passing  events  might  be  more  advantage- 
ously given  to  leading  articles  of  permanent  interest^  or  to  articles 
confined  to  some  distinct  subject.  Some  of  our  subscribers,  whose 
opinions  are  entitled  to  the  greatest  respect,  have  expressed  the  wish 
that  our  monthly  comments  should  be  resumed ;  and  as  we  have 
occasionally  found  a  difficulty  in  dealing  with  topics  which  did  not 
require  more  than  a  very  brief  notice,  we  purpose  to  recommence 
^The  Month,'  and  to  continue  it  during  the  period  which  includes 
the  sittings  of  the  Court  and  of  Parliament  We  are  disposed  to 
think  that  it  will  not  be  necessary  to  have  an  article  specially  ap- 
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propriated  to  news  during  the  long  yacation,  when  so  much  of  our 
space  is  necessarily  occupied  by  our  reprint  of  the  Acts  of  Parlia- 
ment. 

The  Sheriff^Sabatifutei  Salaries. — The  readers  of  the  Journal  of 
Jurisprudence  are  aware  that,  while  opposing  on  public  and  profes- 
sional grounds  the  proposal  which  originated  with  a  small  section  of 
the  Sheriff-Substitutes  to  abolish  the  oflBce  of  Sheriff,  and  thereby 
to  deprive  the  public  of  a  cheap  and  expeditious  system  of  appeal, 
we  have  never  been  backward  in  recognising  the  claims  of  the  Sub- 
stitutes to  be  put  on  a  footing  commensurate  with  that  of  the  English 
County  Court  Judges,  with  respect  to  their  duties  and  emoluments. 
We  do  not  mean  that  our  local  Judges  should  be  paid  the  same 
salaries  as  the  English  County  Court  Judges,  because  the  scale  of 
remuneration  for  all  public  appointments  in  Scotland,  finom  those  of 
the  Lord  Justice-General  and  Lord  Advocate  downwards,  is  lower 
than  that  of  England.  But  having  regard  to  differences  in  the  scales 
of  public  remuneration,  and  perhaps  also  to  differences  in  the  ave- 
rage amount  of  work  performed,  our  local  Judges  are  entitled  to 
salaries  equivalent  to  those  of  their  English  brethren. 

It  is  therefore  most  satisfactory  to  us,  as  it  will  doubtless  be  to 
the  profession  at  large,  to  learn  that  the  Government  has  taken  ad- 
vantage of  the  present  favourable  state  of  the  public  finance,  for  re- 
vising the  salaries  payable  to  Sheriff-Substitutes.  Whether  regawied 
as  an  act  of  justice  to  a  useful  and  meritorious  branch  of  the  public 
service,  or  as  an  inducement  to  men  of  superior  talents  and  acquire- 
ments to  offer  themselves  for  this  class  of  appointments,  the  step  is 
entitled  to  unqualified  approval ;  and  we  trust  that  no  merely 
economical  considerations  will  be  allowed  to  interfere  with  its  com- 
pletion on  a  libera],  and  we  will  add,  on  a  comprehensive  scale. 
The  salaries  of  the  Sheriff-Substitutes  of  Aberdeen,  Dundee,  and 
Perth,  have  already  been  increased  to  L.900  per  annum.  The 
iunior  Substitutes  of  Edinburgh  and  Glasgow  have  also  obtained 
an  addition  to  their  salaries ;  and  it  has  been  intimated  that  advan- 
tage is  to  be  taken  of  the  powers  conferred  by  the  Act  of  last  session 
to  raise  the  salaries  of  the  senior  Substitutes  in  these  cities,  although 
at  the  time  we  write,  we  believe  the  arrangements  regarding  those 
offices  have  not  been  completed.  The  Home  Office  has  also  under 
consideration  the  claims  of  the  other  Sheriff-Substitutes  throughout 
Scotland  to  a  proportionate  augmentation  of  salary ;  and  it  is  to  the 


THE  StOVTB.  517 

claims  of  the  coaniry  Sheriffs  that  we  desire,  in  a  few  sentences,  to 
direct  the  attention  of  the  profession.  The  public,  whose  opinion 
in  sach  matters  is  best  represented  by  the  voice  of  an  intelligent 
profession,  have  an  interest  to  require  that  the  remuneration  of  local 
Jad^  shall  be  so  fixed  as  to  secure  that  their  offices,  when  they 
fall  vacant,  shall  be  filled  by  the  appointment  of  men  of  fair  prof  es* 
sional  standing  and  experience,  a  condition  which  can  scarcely  be 
fiilfiUed  while  the  actual  minimum  salary  of  a  Sheriff-Substitute 
stands  at  so  low  a  figure  as  L.550*  That  the  salaries  should  be  pro- 
portioned in  some  degree  to  the  amount  of  business  to  be  performed, 
we  grant ;  but  it  is  a  mistake  to  suppose  that  really  capable  men 
will  accept  a  poorly  paid  appointment  merely  because  the  field  of 
employment  is  remote,  and  the  labour  light.  Justice  must  be  ad- 
ministered in  Kirkwall  and  Tobermory  as  well  as  in  Perth  and 
Dundee ;  yet  supposing  the  salaries  to  be  equal,  we  believe  that  any 
man  possessed  of  the  requisite  judicial  qualifications  would  prefer 
active  employment  at  the  lastrinentioned  stations,  to  ease,  even  when 
combined  with  dignity,  at  the  former.  Professional  men,  in  short, 
most  be  well  paid  to  induce  them  to  exchange  the  professional  and 
social  advantages  which  they  enjoy  as  practitioners  in  town,  for  a 
position  of  retirement  and  comparative  obscurity  in  the  country ; 
and  it  is  the  interest  of  the  public  to  offer  adequate  salaries  in  order 
to  obtain  the  appointment  of  efficient  Judges.  Under  the  present 
svstem,  the  Sheriff-Substitute,  excluded  as  he  is  by  Statute  from  all 
avenues  of  professional  occupation,  is  too  often  placed  in  an  inferior 
position,  as  regards  emolument,  to  the  Procurator-Rscal,  who  gives 
only  a  portion  of  his  time  to  the  public  service,  and  to  the  Sheriff- 
Clerk,  who  may  act  by  deputy,  and  give  none  of  it. 

Conversion  of  the  Outer  House  into  a  Third  Division, — If  we  may 
indge  firom  the  communications  we  continue  to  receive  firom  many 
quarters,  the  profession  are  thoroughly  in  earnest  in  the  desire  that 
steps  should  be  taken  to  shorten  the  procedure  in  the  Court  of  Ses- 
sion. In  our  present  impression  will  be  found  two  letters  upon  the 
subject,  both  firom  men  well  qualified,  in  point  of  professional  stand- 
ing and  experience,  to  give  advice  upon  the  subject.  Their  propo- 
sitions are  difierent,  though  not  inconsistent.  Both  recognise  the 
necessity  of  getting  rid  of  some  of  the  existing  excrescences  of  our 
system  of  procedure,  while  differing  in  their  views  as  to  the  quarter 
to  which  the  operating  knife  ought  to  be  applied.  One  correspondent 
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points  to  the  practice  of  the  Criminal  Courts,  and  very  pertinentlj 
inquires  why  the  system  of  trial  upon  the  original  writ — call  it  in- 
dictment, summons,  or  what  you  please — with  the  general  issue  for 
a  defence,  a  system  which  has  been  found  to  answer  the  require- 
ments of  justice  in  the  Criminal  Courts,  should  not  be  equally  good 
for  the  disposal  of  matters  of  civil  contention.  He  forgets^  howeTer, 
that  the  Lord  Advocate's  Bill,  which  he  somewhat  hastily  assumes 
to  be  laid  on  the  shel^  was  based  on  the  principle  of  reducing  plead- 
ing to  its  simplest  elements.  That  the  system  of  no-pleading,  or  trial 
upon  a  summons  and  general  issue,  may  be  successfully  applied  to 
the  disposal  of  civil  causes,  is  proved  by  the  experience  of  the  Small 
Debt  Courts ;  and  although  we  are  not  prepared  to  ga  the  whole 
length  of  abolishing  pleading,  as  suggested  by  our  correspondent, 
we  agi*ee  with  him  in  thinking  that  no-pleading  is  better  than  bad 
pleading,  and  consequently  that  the  abolition  of  all  pleading  would 
be  an  improvement  on  the  system  which  has  hitherto  been  prevalent 
in  the  practice  of  the  Court  of  Session. 

The  other  correspondent  to  whose  letter  we  refer  is  not  only  spe- 
cially conversant  with  the  subject,  but  is  thoroughly  in  earnest  in 
the  opinions  which  he  advocates*  The  remedy  he  proposes  is  the 
conversion  of  the  Outer  House  into  a  Third  Division,  and  the  pro- 
scription of  double  hearings  of  the  same  case.  In  the  opinion  of  our 
correspondent,  the  Outer  House  is  merely  an  ante-chamber  of  the 
Divisions ;  the  hearing  before  the  Lord  Ordinary  is  a  rehearsal,  and 
the  decision  of  the  Lord  Ordinary  no  more  than  an  ^  interlocutory* 
judgment,  as  its  name  imports.  All  important  cases  go  ultimately 
to  one  of  the  Divisions ;  and  as  the  Judges  of  the  Divisions  must 
decide  the  case  according  to  their  views  of  the  law  applicable  to  its 
merits,  it  may  be  presumed  their  judgment  would  be  just  the  same 
if  the  cases  were  allowed  to  come  before  them  in  the  first  instance. 
The  logic  of  this  argument  is  unassailable ;  but  we  should  like  to 
know  a  little  more  definitely  what  our  learned  correspondent  wishes 
to  substitute  in  place  of  the  existing  system  before  giving  our  adher- 
ence to  his  platform.  We  have  been  accustomed  to  consider  that 
the  element  to  which  the  Sheriff  Court  system  of  practice  mainly 
owes  its  advantages  over  that  of  the  Court  of  Session,  is  the  simple 
and  perfectly  adequate  machinery  which  it  provides  for  the  hearing 
of  evidence,  and  for  the  subsequent  disposal  of  the  cause  by  a  judg- 
ment settling  both  the  law  and  the  facts  applicable  to  it.  The  pre- 
sent mode  of  taking  evidence  in  the  Court  of  Session  has  not  found 
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a  Single  supporter.  Our  correspondent,  we  have  reason  to  know, 
shares  in  the  general  dissatisfaction  with  which  it  is  regarded.  We 
do  not  imagine  that  he  would  consider  a  Court  of  four  Judges  the 
best  tribunal  for  trying  questions  of  fact.  Yet  in  three-fourths  of 
the  cases  brought  into  Court,  the  facts — that  is,  the  merits  of  the 
case — ^fbrm  the  first  and  most  appropriate  subject  of  investigation. 
If  by  the  abolition  of  double  hearings  is  meant,  that  cases  are  to  be 
thrown  headlong  into  one  of  the  Divisions  to  be  wrangled  over  on  a 
•  Closed  Record,'  the  prize  of  victory  to  be  given  to  the  party  who 
tells  the  most  plausible  story,  with  the  alternative  of  a  remit  to  a 
commissioner  (in  the  not  very  common  occurrence  of  both  parties 
being  found  to  have  stated  a  'relevant  case'),  and  a  rehearing  after 
two  vacations  of  desultory  diets  of  proof,  then  we  differ  toto  ccelo  from 
oar  esteemed  correspondent.  If  his  plan  admits  of  one  or  more  of 
the  Judges  from  each  Division  sitting  in  rotation  to  try  and  dispose 
of  cases  as  they  are  disposed  of  in  the  Sheriff  Courts  (which,  we 
rather  think,  is  what  our  correspondent  intends),  the  proposal  has 
much  to  recommend  it.  In  cases  where,  but  only  where,  probation 
is  renounced,  would  we  allow  the  parties  to  go  direct  to  a  Court  of 
several  Judges.  But  if  Judges  were  empowered  to  try  cases  without 
a  jary  and  without  issues,  we  believe  that  the  disposal  of  cases  by  trial 
before  a  Judge,  subject  to  the  review  of  one  of  the  Divisions,  would 
be  adopted  in  the  great  majority  of  cases.  The  probability  of  ob- 
taining, under  such  a  system,  a  judgment  settling  which  party  is 
entitled  to  the  property  in  dispute,  and  not  a  judgment  settling 
which  party  has  employed  the  cleverest  pleader  (which  the  public 
don't  want),  would  do  more  to  popularize  the  Court  of  Session  than 
any  improvement  that  has  yet  been  suggested. 

The  mode  of  trial  we  suggest  would  work  equally  well  with  a 
Court  of  two  Divisions  and  supernumerary  Lords  Ordinary  as  at 
present,  or  with  a  Court  of  three  Divisions,  the  Judges  trying  cases 
in  the  Outer  House  in  rotation.  The  establishment  of  a  Third 
Division  is  indispensable,  if  arrears  are  to  be  permanently  kept  down. 
Three  Divisions  sitting  with  a  quorum  of  two  Judges,  might  not 
oifer  a  spectacle  so  imposing  to  the  vulgar  as  the  present  arrange- 
ment ;  but  the  decisions  of  the  Supreme  Bench  would  not  be  less 
esteemed,  though  they  should  want  the  imprimatur  of  a  council  of 
four ;  nor  would  the  fountains  of  justice  be  considered  less  pure  and 
wholesome,  because  their  supplies  were  distributed  through  a  greater 
variety  of  channels. 
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The  New  Law  Cofnmisaiana.— Two  very  important  public  ques* 
tions  were,  according  to  the  information  given  to  Parliament  at  the 
close  of  la9t  sessioni  referred  to  Royal  Commissions, — we  mean  the 
subjects  of  the  Law  of  Hypothec,  and  the  State  of  Public  Edncation 
in  Scotland.  Both  subjects  may  be  admitted  to  be  more  suited  for 
investigation  by  a  Royal  Commission  than  by  a  Parliamentary 
Committee ;  the  first,  because  it  is  a  technical  question,  upon  which 
a  body  of  Commissioners  acquainted  with  flie  law,  and  with  its 
practical  working,  are  more  likely  to  form  a  correct  opinion  than  a 
Committee  of  Members  of  Parliament,  not  specially  conversant  mth 
the  subject ;  the  second,  because  the  subject  is  too  extensive  to  be 
properly  investigated  within  the  limited  period  during  which  Par- 
liamentary Committees  are  able  to  hold  their  sittings. 

No  progress,  we  believe,  has  yet  been  made  under  either  of  these 
Commissions.  Indeed,  we  understand  that  the  CommisMons  have 
not  even  been  formally  constituted,  although  the  names  of  the 
gentlemen  composing  them  have  been  communicated  to  the  public 
through  the  newspapers.  It  would  therefore  be  premature  to 
speculate  upon  the  result  of  the  deliberations  of  either  Commission. 
Yet,  we  may  be  permitted  to  observe,  and  tlie  obseryation  is  appli- 
cable to  both  bodies,  that  the  weight  which  is  likely  to  be  given  to 
their  recommendations  will  be  vexy  different,  according  to  the  direc- 
tion in  which  their  recommendations  tend.  The  complaint  which 
the  public  have  to  make  respecting  the  Law  of  Hypothec  is,  that  it 
unduly  favours  the  landed  interest,  by  giving  the  landed  proprietor 
a  preference  in  bankruptcy  over  the  chief  part  of  the  tenant's  assets 
at  the  expense  of  his  other  creditors.  The  Commission  which  has 
been  nominated  for  the  purpose  of  inquiring  into  the  grounds  of 
this  complaint,  is  virtually  a  Commission  of  landowners,  and  of 
persons  who,  by  family  or  professional  connection,  are  identified 
with  the  landed  interest.  A  report  in  &vour  of  the  maintenance  of 
the  existing  law,  if  such  a  report  should  be  issued  by  the  Com- 
mission, would  carry  with  it  just  that  degree  of  authority,  and  no 
more,  that  is  due  to  the  opinion  of  an  interested  party  in  favour  of 
his  own  side  of  the  question.  If,  on  the  contrary,  the  Commis- 
sioners, looking  beyond  the  contracted  circle  of  interested  opioioDi 
should  venture  to  recommend  such  a  modification  of  the  law  as 
would  put  the  merchant  who  furnishes  the  farmer's  moveable 
capital  on  a  footing  of  equality  with  the  landed  proprietor  i^ho 
supplies  the  fixed  capital,  the  recommendation,  emanating  {ix)m  a 
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Commission  of  liberaUminded  landowners^  would  operate  whb  irre- 
sistible force  npcm  the  consciences  of  less  liberal  or  less  enlightened 
members  of  the  class,  and  would  assuredly  pave  the  way  for  the 
abdition  of  a  privilege  which  the  jurist  and  the  political  economist 
most  alike  pronounce  indefensible. 

The  Education  Commission,  as  we  have  already  hinted,  is  open 
to  the  same  kind  of  observation  as  the  Commission  on  the  Law  of 
Hypothec.  The  chief  obstacles  to  the  establishment  of  a  compre- 
hensive system  of  National  Education  are — ^in  England,  the  Dis- 
senters •,  in  Scotland,  the  Church.  How  far  it  might  be  prudent 
or  expedient  for  the  latter  body  to  waive  its  claims  to  the  direction 
of  National  Education  in  Scotland,  we  do  not  stop  to  inquire ;  nor 
shall  we  hazard  a  conjecture  as  to  the  motive  of  policy  which  in- 
fluenced the  Government  in  giving  to  the  adherents  of  the  Church 
of  Scotland  a  prepcmderating  majority  in  the  present  Commission. 
^Vmong  the  members  who  may  be  supposed  to  represent  the  party 
of  the  Church,  there  are,  however,  some  names  that  are  associated 
with  a  nuure  liberal,  or,  let  us  say,,  a  less  exclusive  policy  than  that 
which  has  hitherto  guided  the  deliberations  of  the  ecclesiastical  cor- 
porations on  the  subject  of  education  ;  and  if  the  influence  of  these 
members,  or  of  their  colleagues  on  the  Commission,  could  be  made 
instrumental  in  bringing  about  a  more  dispassionate  mode  of  view- 
ing what  is  after  all  much  more  a  social  than  a  religious  question, 
the  Commission  will  have  contributed  something  towards  the  solution 
of  the  difficult  but  important  problem  submitted  to  their  consider- 
ation. 


CnrrtHpnhnrL 


COURT  OF  SESSION  REFORM. 

{To  the  Editor  of  the  Journal  of  Jurisprudence.) 

Sir,— I  assume  that  all  the  labour  and  attention  bestowed  during 
last  year,  by  the  profession,  on  the  proposed  reform  of  the  Court 
of  Session,  will  bear  some  fruit.  I  take  it  for  granted  that 
the  Lord  Advocate  still  intends  to  make  an  endeavour  to  remove 
evils  that  are  undoubted ;  and  that,  out  of  the  chaos  of  discordant 
opinions,  contained  in  the  various  reports  and  resolutions  of  the 
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professional  bodies  in  Edinburgh  and  Glasgow,  he  will  extract  some- 
thing that  may  make  the  Court  of  Session  popular.  I  do  not  wish 
to  dwell  upon  what,  in  my  opinion,  was  the  mistake  he  committed 
He  attempted  to  frame  a  code  which  the  professional  mind  was  not 
prepared  for,  and  which  startled  and  alarmed  many  persons  who  did 
not  appreciate  the  grievances  under  which  we  labour,  and  who  had 
never  made  the  matter  the  subject  of  scientific  study. 

But  I  think  he  still  further  erred,  in  the  direction  to  which  his 
reform  tended.  His  object  was  to  prevent  delay  by  peremptory 
orders,  and  by  shortening  pleadings.  He  refused  to  deal  with  that 
which  is  a  greater  source  of  delay, — ^the  radical  defect  in  the  con- 
stitution of  the  Court.  He  seemed  in  1863  to  think  that  the  time 
had  not  come  to  abolish  the  Outer  House,  and  to  constitute  out  of 
the  Judges  there,  a  useful  Third  Division.  He  took  it  for  granted 
that  he  could  cure  the  disease  in  the  old  way,  instead  of  boldly 
fronting  the  difficulty ;  and  we  got  his  bill,  which,  if  it  had  become 
law,  would  have  done  immense  service,  and  deserved  a  better  fate. 
It  would  have  lefk,  however,  the  ulcer  still  festering ;  and,  every 
decade,  we  would  have  the  same  uproar  that  we  have  now,  with  the 
additional  disturbing  element  of  popular  clamour.  I  know  no  good 
purpose  that  the  existence  of  the  Outer  House  serves,  either  to  the 
profession  or  to  the  public  at  large ;  and  my  object  now  is  to  state 
the  grounds  upon  which  reform — ^if  there  is  to  be  any — ^should  take 
the  direction  of  abolishing  it. 

The  Court,  as  at  present  constituted,  has  existed  from  the  year 
1808.  By  the  Act  48  Geo.  HI.  cap.  151,  passed  in  that  year,  the 
Judges  were  required  to  sit  in  two  Divisions,  in  place  of  the  whole 
fifteen  sitting  in  one  Court ;  and,  by  the  same  Act,  permanent  Lords 
Ordinary  were  established.  This  Act  was  passed  in  consequence  of 
general  dissatisfaction  with  the  administration  of  justice  in  Scotland 
prior  to  that  time.  The  subject  was  considered  by  a  committee  of 
the  whole  House  of  Lords  in  the  year  1806,  who  passed  various 
resolutions,  relative  to  the  Courts  in  Scotland,  one  of  which  was  as 
follows : — 

^That  it  will  greatly  conduce  to  the  better  administration  of 
justice  in  the  Court  of  Session,  and  will  be  for  the  evident  utility  of 
Scotland,  that  the  said  Court,  instead  of  sitting  in  one  collective 
body  of  fifteen  Judges,  shall  sit  in  such  number  of  separate  chambers 
as  may  be  found  most  convenient ;  and  that  the  Lords,  sitting  in 
such  chambers  respectively,  shall  exercise  the  same  functions,  and 
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shall  enjoy  the  same  authority  and  privilej^  as  are  now  exercised 
and  enjoyed  by  the  whole  Lords  sitting  together.' — (Bq)oH  of  Com- 
miUee  of  H<m9$  of  Lords  {yohole  Sauae)^  ordered  to  be  printed  19th 
June  1806.) 

The  Honae  of  Lords  did  not  make  any  suggestion  as  to  the 
number  of  chambers  into  which  the  Court  should  be  divided.  This 
matter  appears  to  have  been  left  in  the  hands  of  the  profession  in 
Scotland ;  and  ultunately  it  was  resolved  to  have  only  two  chambers, 
still  retaining  the  Outer  Houae. 

After  an  interval  of  fifteen  years  the  House  of  Lords  again  took 
up  the  subject  of  the  adminbtration  of  justice  in  Scotland.  A  select 
committee  was  appointed  ^  to  consider  of  the  best  means  of  facilitat- 
ing the  administration  of  justice  as  connected  with  the  hearing  of 
Appeals,  Writs  of  Error,  and  other  judicial  proceedings.'  They 
retomed  a  Report,  which  was  ordered  to  be  printed  on  the  17th  June 
1823,  and  in  this  Beport  it  was  suggested  tliat  the  Court  of  Sfission 
should  be  divided  into  three  Divisions. — {Report  of  Select  Committee 
of  House  ofLordsy  ordered  to  be  printed  lltli  June  1823.) 

Since  that  Beport  was  made,  the  subject  was  not  taken  up  by  the 
Faculty  of  Advocates  until  the  year  1861,  when  a  committee  was 
appointed  to  consider  the  matter.  That  committee,  owing,  it  is 
understood,  to  the  division  of  opinion  among  them,  and  the  different 
coarse  of  reform  which  the  Lord  Advocate  took,  never  returned  a 
report  The  subject  is  now,  however,  more  ripe  for  discussion, 
looking  to  the  failure  of  the  Lord  Advocate's  own  scheme ;  and  if 
that  committee  still  remains  undischarged,  it  should  perform  its  duty. 

To  the  public  at  large  the  abolition  of  the  Outer  House  would 
be  attended  with  incalculable  benefits.  In  99  cases  out  of  every 
100  there  is  no  necessity  whatever  for  a  double  discussion.  If  there 
be  proper  preparation,  the  point  may  be  elucidated  and  disposed  of 
in  one  debate,  before  such  competent  judges  as  we  have,  as  well  as 
in  two.  The  exceptional  hundredth  case,  involving  some  novel 
point  of  law,  some  great  stake,  or  the  ai;ialysis  of  an  intricate  mass 
of  evidence,  would  of  course  be  treated  with  all  the  deliberation  and 
the  care  due  to  its  exceptional  character.  Legislation  is,  however, 
intended  for  the  average  cases,  and  not  for  the  exceptional ;  and 
yet  the  present  constitution  of  the  Court  is  firamed  upon  the  theory 
that  eveiy  case  is  a  difficult  one. 

One  advantage  which  would  be  at  once  secured  would  be  a  speedy 
judgment    When  a  case  has  to  run  the  gauntlet  of  both  the  Outer 
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and  the  Inner  House,  we  Icnow  how  many  weary  months  mnst  pass. 
I  recently  had  occasion  in  Glasgow  to  hear  mercantile  men  put 
the  matter  thus :  '  We  cannot  afford  to  have  an  account  open  for 
two  years.  One  half  of  the  money  if  paid  to  us  now,  would  be 
better  than  the  whole,  when  a  final  judgment  can  be  obtained  from 
your  Appeal  Oourt.  Our  debtor  may  be  good  for  six  months.  To 
that  extent  his  tnredit  may  be  guaranteed.  He  can  struggle  on  for  a 
little,  but  in  two  years  he  may  be  bankrupt.  There  is  also  the  chance 
of  his  death,  or  he  may  be  in  Australia.  What  can  we  do  in  these 
circumstances  but  compromise  the  dispute  at  a  heavy  loss,  or  en- 
deavour to  get  our  recalcitrant  debtor  to  refer  the  matter  to  some 
brother  merchant  t  That  course  is  often  unsatisfactory,  and  matters 
are  decided  not  according  to  legal  right,  but  according  to  the  peculiar 
notions  of  expediency  of  the  referee.  Now,  if  you  had  your  judicial 
force  so  constituted  that  we  could  get  judgment  within  three  months 
from  such  a  tribunal  as  we  could  respect,  we  would  soon  fill  your 
Court  with  cases.' 

The  point  is  very  fairly  put  when  so  stated.  But  there  are  matters 
that  to  the  unprofessional  mind  are  unknown.  The  expense  at  which 
a  Reclaiming  Note,  by  a  debtor  fighting  for  delay,  can  be  put  in,  is 
now  a  mere  trifie.  The  Becord  is  printed  in  the  Outer  House ;  and 
in  order  to  get  a  yearns  grace,  all  that  he  has  to  do  is  simply  to  print 
the  Lord  Ordinary's  Interlocutor  and  stitch  it  to  the  Record. 

The  public  also  groan  over  the  expense  of  the  double  discussion. 
It  is  as  expensive  to  have  a  debate  in  the  Outer  House,  as  it  is  in 
the  Inner,  and  what  is  it  all  for?  I  speak  with  all  the  respect  doe 
to  eminent  ability ;  but  the  Lords  Ordinary  will  remember  their 
own  experience  at  the  Bar — the  off-hand  way  in  which  their  pre- 
decessors' long  notes  were  treated  in  the  Inner  House.  Some  (^  the 
Inner  House  judges  have  read  them  on  the  previous  evening  (a  verv* 
bad  practice),  others  are  taking  a  glance  at  them  as  the  debate  pro- 
ceeds, and  others  get  a  notion  of  what  they  contain  from  the  Bar. 
I  have  little  doubt  that  if  there  were  three  Divisions,  working  fire 
days  a  week,  from  ten  to  four  o'clock,  every  case  upon  the  Bolls 
of  Court  would  be  cleared  off  at  the  end  of  each  session,  with  the 
perfect  certainty  of  abundance  of  business  at  the  commencement  of 
the  next.  Can  it  be  doubted  that  the  Court  of  Session— one  of  the 
last  national  institutions  lefl  us  by  the  Union — ^wotdd  at  once  rise 
in  the  respect  of  the  public,  and  become  popular  at  last  ? 

No  such  reform,  however,  as  this  can  be  carried  without  the  sap 
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pert,  to  a  considerable  extent,  of  professional  opinion.  I  now  under- 
take to  show  that,  to  all  branches  of  the  profession ,  the  change  I 
suggest  would  be  beneficial.  Of  course,  I  must  appeal  here  to 
enlightened  selfishness.  I  begin  with  the  postulate,  that  what  is 
for  the  good  of  the  public  is  for  the  benefit  of  the  profession. 
Among  my  firiends  of  the  junior  Bar,  the  proposal  in  1861  was 
received  without  much  favour.  They  seemed  to  imagine  that  if 
there  was  only  Inner  House  work,  very  little  of  it  would  come  to 
them.  I  regard  this  as  an  entire  mistake.  There  must  be  a  junior 
and  a  senior  in  every  case  in  the  Inner  House.-  Three  Divisions 
working  at  the  same  time  would  spread  the  business  among  a  wide 
circle  of  counsel,  and  would  tend  to  bring  forward  young  men  who 
now  must  air  their  eloquence  merely  at  circuit.  It  would  sooner 
elevate  juniors  into  seniors.  At  present  the  business  before  the 
Divisions  is  in  th«  hands  of  a  few,  and  these  few  may  also  be  the 
seniors  and  the  juniors  in  every  case  in  the  Outer  House — ^to  which 
they  may  come  at  their  leisure. 

To  the  agents  before  the  Court,  the  change  would  work  thus : 
Their  accounts  for  a  cause  would  be  sooner  closed  than  they  can  be 
now ;  and  they  best  know  the  grievous  hardship  of  lying  out  of  their 
money  for  years,  with  the  prospect,  too,  of  their  client  becoming 
bankrupt  or  levanting.  No  doubt  they  would  not  have  an  account 
for  their  attendances  in  the  Outer  House ;  but  if  that  account  be 
for  business  positively  mischievous,  and  which  frightens  away  people 
from  the  Court,  is  it  not  another  illustration  of  killing  the  goose  I 
Would  they  not  be  repaid  ten  times  over  firom  the  greater  number 
of  accounts  that  would  follow  upon  an  increase  of  business  ?  Just 
observe  the  working  of  the  system  with  reference  to  the  last  Calling 
List,  which  exhibited  a  greater  number  of  causes  than  that  hitherto 
meagre  document  has  done  for  a  considerable  time.  It  became 
generally  known  that  the  rolls  of  the  First  and  Second  Division  had 
sunk  to  a  lower  amount  of  causes  undetermined  than  they  have 
exhibited  for  years.  The  prospect  of  a  speedy  judgment  from  the 
Divisions  is  immediately  taken  advantage  of;  and  hence  the  delight- 
ful appearance  of  the  Calling  List 

I  enter  into  no  details.  If  the  idea  be  carried  out  into  action,  the 
details  may  be  easily  settled.  But  assuredly  the  Lord  Advocate,  if 
he  must  do  something,  might  spend  some  profitable  time  in  at  least 
patiently  considering  a  suggestion  which  may  be  good,  although  it 
was  not  in  his  Bill. 
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From  the  part  I  took  in  the  discussions  of  1861»  my  friends  at 
the  Bar  will  know  very  well  by  whom  this  is  written ;  and  I  would 
have  put  my  name  to  it  were  it  not  that  I  wish  the  matter  con- 
sidered by  the  general  profession,  wiUiont  regard  to  the  source  fctm 
whence  the  suggestion  has  come. 

AUQIUS. 


{To  the  Editor  oftlie  Journal  of  Jurisprudence,^ 

Edinbuboh,  l^th  October  186i 
Sir, — All  are  nearly  agreed  as  to  the  necessity  of  some  change 
being  effected  as  speedily  as  possible  in  the  procedure  of  the  Court 
of  Session.  While  I  would  not  wish  to  disparage  the  very  elaborate 
attempt  to  correct  that  procedure  embodied  in  the  late  Bill,  it  occurs 
to  me  that  a  much  simpler  remedy  could  be  applied ;  and  many,  to 
whom  I  have  mentioned  the  plan,  concur  in  thinking  that  it  would 
meet  the  objects  of  the  more  elaborate  measure  without  calling  forth 
the  antagonism  which  the  measure  alluded  to  has  done. 

It  seems  not  to  be  unreasonable  to  hold  that  those  brief  forms, 
which  are  in  every-day  use  in  regard  to  our  lives  and  persons,  should 
be  to  some  extent  available  in  cases  where  merely  the  property  of 
the  lieges  is  at  stake.  In  the  Criminal  Courts  the  initiatory  writ  is 
served,  and,  if  need  be,  a  special  defence  is  lodged ;  but  with  or 
without  that,  a  case,  which  involves  much  dearer  interests  than  any 
involved  in  a  Court  of  Session  suit,  is  brought  to  a  dose  after  one 
or  at  most  two  peremptory  diets,  without,  issues  or  laboured  written 
pleadings,  and  in  a  way  which  involves  none  of  those  harassing  delap 
that  have  rendered  the  Court  of  Session  so  deservedly  unpopular. 

If,  then,  as  in  criminal  procedure  before  the  Sheriff  Courts,  the 
defender  in  a  Court  of  Session  case  were  called  for  two  peremptory 
diets,  the  first  at  the  end  of  fourteen  or  twenty-one  days,  as  at  pre- 
sent, and  the  second  at  the  end  of  another  twenty-one  days,  a  deci- 
sion could  be  obtained,  in  the  longest  case,  in  at  most  eight  or  nine 
weeks,  and  in  the  jgenend  case  somewhat  sooner.  At  the  first  diet 
let  all  preliminary  defences  be  disposed  of  or  reserved,  without  appeal 
at  the  time.  At  the  second  diet,  which  should  embrace  any  neces^ 
sary  continuation  of  days,  let  any>  proof  necessary  be  led  before  the 
Judge,  and  the  discussion  on  the  merits  proceed  without  intervening 
delay,  and  the  decision  be  pronounced  forthwith  thereafter.  From 
that  decision,  and  all  prior  ones,  appeal  by  a  Beclaiming  Note,  of 
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the  simplest  form,  might  be  allowed  to  the  Inner  Honse ;  and  if 
power  were  given  to  the  Inner  House  Judges  to  sit  individually,  if 
the  work,  either  at  first  or  second  diets,  or  on  appeal,  required  it, 
all  cases,  even  on  Beclaiming  Notes,  might  be  disposed  of  within  at 
most  another  three  weeks  from  the  first  decision. 

In  various  articles  in  your  pages  you  have  already  disposed  of 
the  objections  to  the  want  of  issues  and  written  pleadings,  and  to 
the  peremptory  diets  which  my  suggestions,  equally  with  the  Court 
of  Session  Bill,  involve.  I  venture  to  think  there  are  no  other  even 
specious  objections  to  the  adoption  of  the  simpler  remedy  I  have 
indicated,  as  it  would  leave  the  present  practice  and  nomenclature 
guoad  ultra  untouched ;  and  when  it  is  considered  that  it  could  be 
accomplished  by  an  Act  of  two  or  tliree  clauses,  embodying  and 
amplifying  sections  33  and  35  of  the  SherijBP  Court  Act  (16  &  17 
Vict  c  80),  and  that  to  it  the  graver  objections  and  opposition  called 
forth  by  the  Bill  would  not  apply,  I  submit  that  the  remedy  I  have 
suggested  has  advantages  which  warrant  my  asking  for  it  the  con- 
sideration of  yourself,  and  all  others  who  admit  the  evils  of  the 
present  system,  and  are  earnestly  seeking  the  best  means  of  their 
removal. — I  remain,  your  obedient  servant, 

A  Practising  Lawteb. 


d^ngliHli  Cases- 

Legacy. — ^Testator,  hr  his  will,  gave  a  legacy  of  L.700  to  his  daughter.  He 
snbeeqaently  gave  her  L.100  as  a  wedding  present  before  ber  marriage,  and 
after  her  marriage  he  gave  ber  husband  LAOO,  He  afterwards  made  a  codicil 
to  his  will,  and  without  noticing  these  gifts  he  confirmed  his  will.  It  was  held 
bj  the  Ld.  J.  J.,  afOrming  a  decision  of  the  Master  of  the  Rolls,  that  the  gifts 
were  not  an  ademption  of  the  legacy ;  but  duhUante  Lord  Justice  Turner  as  to 
the  L.400  ^.^(Uavenscroft  v.  Jones,  83  L.  J.,  Ch.  482.) 

GoirrRiBUTORT. — Upon  a  verbal  application  for  shares  in  a  company,  the 
secretary  required  a  deposit,  which  was  paid  by  the  applicant  upon  a  promise 
of  its  return  if  the  shares  were. not  given  to  him ;  shares  were  allotted  to  him, 
&Qd  entered  in  his  name  in  a  book  described  as  a  *"  Renter  of  the  Allotment  of 
Sham.*  Notice  of  the  allotment  was  never  sent  to  him,  and  his  name  was  not 
entered  in  the  register  of  members.  Under  an  order  to  wind  up  the  company, 
it  was  held  by  the  M.  R.,  that  the  allottee  must  be  put  on  the  list  as  a  contribu- 
tory.—(£a:j)arte-BZoxam,  in  re  the  New  Theatre  Co.  {Limited),  33  L.  J.,  Ch.  619.) 

Pabtkbrs. — ^The  assignees  in  bankruptcy  of  A.  being  about  to  sell  A.  *s  stock 
in  trade,  B.,  at  the  request  of  A.  and  of  A.^s  son  C,  agreed  to  purchase  the 
tune,  and  to  enter  into  partnership  with  C,  upon  the  understanding  that  A. 
shoold  be  engaged  as  manager  of  tne  concern,  and  give  a  bond  not  to  carry  on 
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the  same  kind  of  business  within  a  limited  distance.  The  bond  was  giren,  and 
an  undertaking  to  employ  A.  as  manager,  though  not  for  any  definite  time,  was 
signed  by  B.  and  C,  and  handed  to  him ;  and  he  was  taken  into  employm^t 
accordingly.  It  was  held  by  the  M.  R.,  that  there  was  a  good  consideration  for 
the  bond,  and  that,  notwithstanding  the  absence  of  complete  mutuality,  A. 
must  be  restrained  from  carrying  on  business  contraiy  to  the  terms  of  the  ixmi 
--iClarkson  v.  Edge,  38  L.  J.,  Ch.  443.) 

Power  of  Appoimtiuent. — It  a  power  of  appointment  is  exercised  In  faToar 
of  an  object  of  the  power,  upon  the  understanding  that  deeds  shall  be  ex»;uted 
by  the  appointee,  settling  the  property  on  persons  not  objects  of  the  power,  in 
furtherance  of  the  desire  of  the  donee  of  the  power  to  appoint  to  those  persoDs, 
the  appointment,  although  made  without  any  corrupt  motive,  is  void  in  equity 
as  a  fraud  upon  the  power.  An  appointment  to  an  object  of  a  power  upon  a 
bargain  to  miE^e  a  settlement  in  favour  of  another  person,  also  an  object  thereof, 
is  valid.  (On  appeal,  from  Wood,  V.  C.)  Turner,  L.  J. :  If  there  is  a  hmited 
power  to  be  executed  in  favour  of  the  objects  of  the  power,  and  there  is  a  belief 
and  intention  that  so  soon  as  the  power  shall  have  been  executed  the  intended 
appointee  will  dispose  of  property  in  favour  of  persons  not  objects  of  the 
power,  and  if,  besides  the  belief  or  knowledge  of  such  intention,  there  is  a  bar- 
gain between  the  donee  of  the  power  and  the  appointee  that  the  appointee 
shall  disi)ose  in  favour  of  persons  not  objects  of  the  power ;  and  it  ia  the  resilt 
of  the  evidence  that  the  execution  of  the  power  is  the  effect  and  consequence  of 
the  bargain,  and  would  not  have  taken  place  but  for  a  contract  in  fact,  whether 
valid  or  invalid,  between  the  donee  and  the  appointee  that  it  should  be  made ; 
and  it  is  the  true  result  of  the  evidence  that  it  would  not  otherwise  have  been 
made  at  all,  then  such  an  execution  of  the  power  is  bad. — (Pryor  v.  /Vyor,  33 
L.  J.,  Ch.  441.) 

Specific  Performance. — ^Upon  sale  of  an  estate  the  agreement,  after  fixing 
a  day  for  completion,  provided  that  if,  from  any  cause  whatsoever,  the  purchase 
should  not  be  completed  on  the  day  named,  the  purchaser  should  pay  interest 
from  that  day  until  completion.  The  title  shown  was  bad,  and  a  suit  became 
necessary  to  rectify  a  mistake  in  a  marriage  settlement  before  the  vendor  could 
make  any  title.  It  was  held,  by  the  M.  R.,  in  a  suit  for  specific  perfonnance, 
that  the  purchaser  was  concluded  by  the  agreement,  and  that  he  must  pay 
interest  upon  the  purchase-money  from  the  day  named  in  the  agreement.— (lore/ 
Palmerston  v.  Turner,  33  L.  J.,  Ch.  457.) 

Resulting  Trust. — ^Testator  gave  residuary  real  and  personal  estate  to  an 
executor,  *  to  enable  him  to  carry  into  effect  the  purposes  of  the  will ; '  and  it 
was  held  on  demurrer  to  a  bill  filed  by  the  heir-at-law,  that  the  executes  did 
not  take  beneficially,  and  that,  as  to  the  realty  not  exhausted  by  the  will,  there 
was  a  resulting  trust  for  the  heir-at-law.  Wood,  Y.  C. :  The  ceneral  rules  of 
construction  I  apprehend  with  reference  to  this  case  to  be  simpy  three.  The 
first  is  where  there  is  a  gift  to  A.  to  enable  him  to  do  something,  where  he  has 
a  choice  whether  he  will  do  it  or  not,  there  the  gift  is  for  his  own  benefit,  the 
motive  why  it  is  given  to  him  bein^  stated.  The  second  is,  where  you  find  the 
gift  is  for  the  general  purposes  of  the  will,  where  the  person  who  takes  the 
estate  cannot  take  the  surplus  after  satisfying  the  trust  for  his  own  benefit. 
The  third  is  where  a  charge  is  created  by  the  will,  and  the  devisee  takes  the 
surplus  for  his  own  benefit,  no  trust  being  implied.  The  case  that  appears  most 
to  lavour  the  defendant's  contention  is  that  remarkable  case  of  Cary  v.  Cary 
(2  Sch.  &  Lef.  173),  which  at  first  sight  seems  to  be  an  authority  of  some 
weight.  It  is  a  dictum  only  of  Lord  Redesdale,  but  a  dictum  of  great  weight 
coming  from  such  a  judge.  There  Lord  Redesdale,  while  holding  that  a  gift  of 
property  to  a  son,  in  order  to  enable  him  to  pay  debts,  created  a  trust  to  py 
those  debts,  said  at  the  same  time  that  the  surplus,  after  payment  of  debts, 
would  remain  for  the  benefit  of  t^e  son. — (Barrs  v.  Fewkes,  33  L.  J.,  Ch.  484.) 
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THE  LONG  NEGATIVE  PRESCRIPTION  AND  THE  CROWN. 

The  law  of  the  Long  Negative  Prescription  is  stated  in  BeU's 
Principles,  §  607,  as  follows : — *  By  the  lapse  of  forty  years  from 
the  day  of  payment,  and  neglect  daring  that  time  to  take  docnment 
.upon  the  debt,  without  excuse  from  incapacity  or  nonage,  a  debt  or 
right  is  held  to  be  discharged  or  abandoned.  The  words  of  the 
first  statute  are :  ^'  That  the  party  to  whom  the  obligation  is  made 
that  has  interest  therein  sail  follow  the  said  obligation  within  the 
space  of  forty  years,  and  take  document  thereupon.  And  gif  h6 
dois  not,  it  sail  be  prescrived  and  be  of  nane  avail,  the  said  forty 
years  being  mnnin  and  unpursewed  by  the  partie "  (Scotch  Act, 
U69,  c.  29).  By  the  subsequent  Act,  ^^  In  time  to  cum,  all  obliga- 
tions made,  or  to  be  made,  that  beis  not  followed  within  forty  years, 
sail  prescrive  and  be  of  nane  avail "  (1474,  c.  55).  By  the  Act 
1617,  it  is  declared  ^^  that  all  actions  competent  of  the  law  on  heri- 
table bonds,  reversions,  contracts,  or  uthervis' whatsoever,  sail  be 
pursued  within  the  space  of  forty  years  after  the  date  of  the  same, 
except  the  said  reversions  be  incorporated  in  the  body  of  the  infefl^ 
ment ;  and  that  in  the  course  of  the  said  forty  years'  prescription, 
the  years  of  minority  and  lesse  age  sail  in  noways  be  counted,  but 
only  the  years  during  which  the  parties  against  whom  the  prescrip- 
tion is  used  were  majors,  and  past  21  years  of  age." ' 

By  the  Act  of  Union,  6  Anne,  c.  26,  §  22,  the  validity  or  inva- 
lidity of  the  Crown's  title  to  lands  in  Scotland  is  to  be  tried  by  the 
Conrt  of  Session,  ^  as  was  useJ,'  and  of  right  ought  to  have  been  by 
the  law  and  practice  of  Scotland.  The  Statute  1617,  c.  13,  ex- 
pressly makes  the  positive  prescription  run  against  the  Crown ;  and 
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Lord  Deas  in  effect  said,  in  the  case  of  The  Lord  AdooeaU  v.  Bal- 
fouvy  12  Dec.  1860,  that  a  good  title  to  lands  may  be  obtsdned  by 
positive  prescription  in  favour  of  the  subject  as  against  the  Crown, 
and  also  in  favour  of  the  Grown.  In  Erskine,  6.  iii.,  Title  7,  §  31, 
the  question  is  suggested  how  far  the  Crown  is  excluded  by  the 
negative  prescription,  in  reference  to  the  title  to  a  heritaUe  subject 
And  since  Erskine's  time  the  question  has  been  raised,  but  not  de- 
cided in  several  eases,  whether  the  long  negative  prescription  runs 
against  the  Crown  {Commissioners  of  Annexed  Estates  v.  Sir  R, 
Menzies,  15  Dec.  1773,  M.  7860;  Her  Majestjfs  Advocate  y.  The 
Magistrates  of  Stirling j  5  Feb.  1 846, 8  Court  of  Session  Beports,  454; 
Earl  of  Fife's  Trustees  v.  The  Commissioners  of  Woods  and  FarestSy 
28  Feb.  1849).  It  does  not  appear  that  any  question  has  yet  been 
raised  as  to  the  application  of  the  shorter  prescriptions  by  or  against 
the  Crown ;  but  it  deserves  to  be  noticed,  that  while  Mr  Broom 
refers  to  the  Jus  devolutum,  in  illustration  of  the  maxim,  ^  Nullum 
tempus  oecurrit  regi^  and  asserts  that  the  Crown  does  not  forfieit  its 
right  of  presentation  through  the  neglect  of  its  officers  to  present 
within  the  appointed  time  (Law  Maxims,  p.  63),  it  was,  on  the 
contrary,  laid  down  by  the  judges  of  the  First  Division  in  the  South 
Leith  case,  2  Macph.  469,  that  the^ti^  devolutum  might  be  claimed 
against  the  Crown  to  the  same  extent  as  against  a  subject-patron. 
The  cases  to  which  reference  has  been  made  were  all  cases  connected 
with  heritable  title,  and  so  were  tried  in  the  Court  of  Session.  It 
is  mentioned  in  the  report  of  the  cases  of  the  Magistrates  of  Stirling 
and  of  the  Earl  of  Fife,  that  it  had  been  frequently  decided  in  the 
Court  of  Exchequer  that  the  negative  prescription  did  not  ran 
against  the  Crown. 

The  revenue  statutes  impose  taxes  and  duties  in  two  ways.  By 
one  mode,  the  statutes  prescribe  that  the  revenue  officers  shaU 
assess  and  charge  the  taxes  on  the  persons  liable, — as,  for  instance, 
the  assessed  taxes  and  income  tax ;  and  by  the  other  mode  the  sta- 
tutes lay  the  obligation  of  ascertaining  and  paying  the  duties  on 
the  tax-payer.  Of  the  latter  kind  are  stamp  duties  genenJlj, 
and  among  them  the  inventory  and  legacy  duties.  An  executor  or 
person  intromitting  with  an  estate  of  a  deceased  person  is  required 
to  exhibit  in  the  Commissary  Court  an  inventoxy  duly  stamped  of 
the  estate.  Within  a  certain  time  afler  an  executor  pays  a  legacy, 
he  is  required  to  prepare  a  schedule,  and  pay  the  duty  on  it  to  the 
revenue  officer. 
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The  long  negative  prescription,  by  the  old  statutes  quoted,  applies 
to  obligations^  heritable  bonds,  reversions,  contracts,  and  others  what- 
soever. It  does  not  appear  that  either  of  the  kinds  of  taxes  fidla  within 
the  words  describing  the  documents  to  which  the  negative  prescription 
is  to  apply ;  but  especially  is  this  true  of  the  second  kin^  where  the 
omission  or  neglect  to  ascertain  and  pay  the  duties  is  with  the  tax- 
payer, not  with  the  revenue  or  its  officers,  fiut  more  particularly 
may  it  be  held,  that  the  Crown  taxes  are  not  within  the  written 
obligations,  ^or  others  whatsoever,'  to  which  the  prescription  sta- 
tutes apply,  when  the  Queen  is  not  mentioned  in  these  negative 
prescription  statutes,  and  is  expressly  mentioned  in  the  positive 
prescription  statute. 

Bat  the  rights  of  the  Crown  in  reference  to  duties,  such  as  inven- 
tory and  legacy  duties,  are  not  to  be  judged  of  in  the  Court  of  Session, 
wh«%  the  Crown's  heritable  titles  and  rights  are  to  be  adjudicated, 
bat  in  the  Court  of  Exchequer,  which  is  an  English  Bevenue  Court 
in  Scodand,  established  by  the  6  Anne,  c.  26 ;  and  by  the  Act  19 
and  20  Vict.  c.  56,  §  1,  the  Court  of  Session  is  constituted  the 
Coort  of  lixchequer  in  Scotland.  It  is  apprehended  that  the  rights 
and  prerogatives  of  the  Crown  as  regards  the  revenue  must  be 
judged  of  in  the  Court  of  Exchequer  by  English  law  and  practice ; 
and  thereibre  the  maxims,  *  Nullum  tempus  oecwrrit  regi^  and  ^  the 
Crown  is  not  hurt  by  the  laches  of  its  officers,'  will  be  applied  as  in 
England.  From  the  argument  of  the  appellant  in  the  case  of 
Carruthers  v.  Lorimer^  House  of  Lords,  1860,  3  Macq.  827,  and 
also  from  the  judgments  delivered  by  the  Lord  Chancellor  and  Lord 
Eingsdown,  it  would  appear  that  neither  acquiescence  nor  lapse  of 
time  would  be  any  bar  to  proceedings  by  the  Attorney-General  or 
Lord  Advocate. 
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The  history  of  infanticide  has  been  ably  summarized  in  Beck's 
Elements  of  Medical  Jurisprudence  (sixth  edit.,  London,  1838,  pp. 
209  H  aeq.) ;  and  from  the  authorities  quoted  in  that  work,  we  may 
trace  the  prevalence  of  the  practice  of  child-murder  amongst  the 
principal  nations  of  antiquity.  How  common  it  was  in  the  different 
states  of  Greece — with  the  single  and  honourable  exception  of  Thebes 
^the  Greek  historians  themselves  inform  us.  And  in  one  state  at 
least,  that  of  Sparta,  the  exposure  on  Mount  Taygetusof  all  children 
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who  at  their  birth  appeared  either  sickly  or  malformed,  seems  to 
have  been  not  only  permitted,  bat  commanded  (Beck,  p.  210; 
Smith's  History  of  Greece,  p.  66).  Amongst  the  Romans  the  laws 
of  Bomnlos  and  of  the  Twelve  Tables  (Montesquieu,  De  FEsprit 
des  Lois,  liv.  28,  chap.  22  ;  see  also  Cicero,  De  Legibus,  iiL  §  19) 
allowed  the  turning  adrift  or  putting  to  death  of  all  children  whom 
the  circumstances  of  their  parents  did  not  permit  them  to  rear;  and 
so  firmly  rooted  in  national  prejudice  does  this  custom  appear  to 
have  been,  that  we  hear  of  its  existence  in  times  so  late  as  the  age 
of  Oonstantine,  one  of  whose  most  celebrated  statutes  was  passed 
on  this  subject  (Gibbon,  Decline  and  Fall,  ii.  p.  142) ;  nor  cas 
it  be  said  to  have  finally  disappeared  till  expelled  by  the  humane 
influence  of  Christianity,  in  the  reign  of  the  Emperor  Valentinian  I. 
(Gibbon,  Decline  and  Fall,.iii.  p.  247  ;  Penny  Cycle,  art.  Infanti- 
cide). But  although  the  fii^uent  references  made  to  this  barbarous 
custom  by  the  classical  authors  have  rendered  it  more  fiimiliar  to  us 
as  a  Roman  institution  than  in  connection  with  any  of  the  othei 
states  of  Italy,  there  can,  we  think,  be  little  doubt  that  the  prac- 
tice was  common  through  the  length  and  breadth  of  the  peninsula; 
and  notably  so  in  such  of  the  neighbouring  tribes  as  possessed  in- 
stitutions analogous  in  their  nature  to  the  patria  poteataa  of  ancient 
Latium.  Amongst  the  Sabellians,  for  instance,  from  whom  it  is  not 
unlikely  that  the  Latins  derived  the  custom,  its  existence  may  safelj 
be  assumed ;  and  though,  perhaps,  on  account  of  their  Celtic  origin, 
no  traces  of  it  have,  so  iar  as  we  are  aware,  been  as  yet  discovered 
among  the  Etrurians,  the  point  cannot  be  held  to  have  been  placed 
beyond  the  reach  of  doubt.  It  is  a  by  no  means  uninteresting  &ct, 
and  one  which  admits  of  a  perfectly  satisfactory  explanation  on 
physical  grounds,  that  amongst  the  ancients  at  least,  infanticide 
appears  to  have  prevailed  to  the  greatest  extent  amongst  southern  or 
eastern  nations  dwelling  in  hot  climates,  while  it  seems  to  have  been 
hardly  known  to  the  inhabitants  of  more  temperate  zones.  Thus, 
while,  in  addition  to  the  instances  we  have  mentioned,  we  have  proof 
of  its  existence  amongst  the  Persians,  Hindus,  Phoenicians,  Cartha- 
ginians, Peruvians,  and  Mexicans,  we  learn  from  Tacitus  (Montes- 
quieu, De  r  Esprit  des  Lois,  liv.  23,  chap.  22 ;  Tacitus,  De  Morib. 
Germ.  c.  xix.),  that  among  the  Germans  it  was  unknown,  and  cer- 
tainly no  traces  of  it  are  to  be  found  amongst  the  ancient  Britons. 

The  more  modern  history  of  child-murder  is  unhappily  no  less 
extensive  in  its  range  than  the  ancient.     Indeed,  it  would  almost 
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seem  as  if  infanticide  were  a  practice  which  resists  the  ameliorating 
inflaence  of  civilisation,  prevailing  as  it  appears  to  do  in  the  nine- 
teenth century  after^  to  as  great  an  extent  as  in  the  eighth  century 
htfoTty  Christ.  In  some  nations  the  custom  has  never  been  abolished, 
as,  for  instance,  among  the  Hindus,  where  it  has  been  known  for  the 
last  two  thousand  years,  and  where,  even  under  British  rule,  female 
infanticide  still  prevails  in  the  Sooradah  and  Jeypore  districts  of 
Ehordistan  (A  Personal  Narrative  of  Thirteen  Years'  Service 
amongst  the  Wild  Tribes  of  Ehordistan,  for  the  Suppression  of 
Human  Sacrifice,  by  Major-General  John  Campbell,  C.B.;  London, 
1864,  p.  125) ;  while  the  murder  of  male  children  still  lingers  among 
the  remote  hills  of  Chiuna  Kimedy  (ibid.  p.  147).  In  Cutch  and 
Guzerat,  in  1807,  female  infanticide  prevailed  to  the  extent  of  3000, 
some  say  30,000,  annually ;  and  in  China  the  practice  is  both  very 
ancient  (Nat.  Riccius,  Expedit.  in  Sinas,  lib.  i.  c.  3),  and  almost  uni- 
versal (Beck,  p.  207).  One  traveller,  Mr  Abeel,  states  that  in  some 
provinces  not  one  female  infant  out  of  three  is  suffered  to  live ;  and 
that  in  others  the  difference  between  the  male  and  female  population 
is  one  to  ten.  At  Amoy  the  practice  was  observed  by  Mr  Gutzlaff. 
At  Pekin,  Barrow  estimated  the  inhuman  mortality  at  9000  children 
a  year ;  Lord  Macartney  reckoned  it  at  20,000 ;  while  Gibbon 
(ii.  p.  201,  note),  on  the  authority  of  Le  Comte,  limited  the  num- 
ber to  3000.  But  though  Ellis,  in  1816,  doubted  the  existence  of  the 
practice  altogether,  it  is  beyond  all  doubt  that  it  still  continues  in 
fail  vigour.  It  is  but  fair,  however,  to  add  that  a  Chinese  law  does 
exist,  whereby  the  wanton  murder  of  a  child  is  punished  with  100 
blows.  (Beck,  p.  318.)  That  it  existed  during  the  middle  ages 
in  Japan,  we  have  the  authority  of  the  Jesuit  Gasper  Yilela  for 
stating  (Epist.  Japon) ;  but  if  still  extant,  it  is  by  no  means  of 
such  common  occurrence  as  formerly, — ^the  peculiar  legislation  of 
that  people  as  to  prostitution  probably  rendering  it  unnecessary. 
Amongst  other  nations,  again,  it  seems  to  have  sprung  up  with 
civilisation.  We  are  told  by  Strabo  that  it  was  unknown  to  the 
ancient  Egyptians,  but  it  is  stated  by  Hamont  (Annales  d'Hygiine, 
X.  pp.  202-3)  to  exist  among  their  descendants ;  and  as  the  increas- 
ing knowledge  of  geography  and  ethnography  discovers  to  us  new 
nices  and  peoples,  it  also  opens  our  eyes  to  the  further  existence  of 
this  inhuman  custom.  It  has  been  found  in  Otaheite,  the  South 
Sea  and  Sandwich  Islands,  New  Zealand,  New  South  Wales,  South 
Africa,  and  even  in  Hudson's  Bay,  Labrador,  and  Iceland.    It  is 
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distinctlj  to  bb  observed^  however,  that  in  the  greater  part,  we  may 
almost  say  all  the  cases  above  given,  child-morder  stands  on  a  very 
different  footing  from  that  in  which  it  does  amongst  ooiselves  and 
other  civilised  nations.  In  the  instances  we  have  mentioned,  infan- 
ticide appears  as  a  practice^  not  as  a  erime.  There  is  nothing 
criminal  in  its  commission — nothing  that  inspires  horror,  or  is  held 
to  have  deserved  reprobation.  A  national  custom,  if  not  actually 
enjoined,  it  is  at  least  not  prohibited.  Herein  lies  the  difference 
between  infanticide  as  it  appears  in  half-civilised  and  altogether 
heathen  peoples,  and  as  it  appears  in  whoUy  civilised  and  christian- 
ized nations ;  and  this  must  never  be  lost  sight  of  in  our  considera- 
tion of  the  subject.  From  our  knowledge — ^scanty  as  it  is— of  the 
laws  of  the  different  peoples  of  Europe  during  the  middle  ages,  we 
can  distinctly  trace  the  gradual  change  of  public  opinion  in  this 
matter.  Beck  (p.  318),  quoting  from  Denham's  Europe  in  the 
Middle  Ages  (vol.  ii.,  Gardner^s  Cabinet  GyclopsBdia),  gives  several 
instances  which  may  illustrate  this  observation.  Thus,  as  a  crime, 
the  Germanic  nations  of  the  middle  ages  early  attached  the 
punishment  of  death  to  the  murder  of  a  new-bom  child.  Amongst 
the  Lombards  of  the  twelfth  century,  the  same  rule  held  good. 
The  wretched  mother  was  buried  alive,  with  a  stake  thrust  through 
her  body.  In  Saxony,  we  learn  frt>m  the  Specimen  Jnridicum  (p. 
44),  she  was  sewn  up  in  a  sack  along  with  a  viper,  a  monkey,  and 
a  dog, — ^a  striking  illustration  of  Mackenzie's  doctrine,  that  infiinti- 
cide  is  a  species  of  parricide  (Criminal  Laws  of  Scotland,  xiv.  7, 
Works,  vol.  ii.) ;  and  in  Siberia  and  Lusatia  the  Lombard  custom 
was  followed.  Foder6  (iv.  396)  tells  us  that  the  Emperor  Charles 
V.  condemned  the  mother  to  death  when  it  was  proved  that  the 
child  had  been  born  alive ;  and  Professor  Bemt  (erroneously  given 
'  Bennet'  in  Arrowsmith's  Thesis  on  Infanticide,  p.  6)  adds,  that  the 
child  was  held  to  have  been  bom  alive  on  the  fact  of  delivery  being 
ascertained  by  inspection  of  the  breasts  and  parts  of  generation  of 
the  mother  by  an  experienced  and  sensible  woman ;  whilst  Boher 
(Dissert,  binae  de  partu  execute,  p.  336)  further  informs  us  that  a 
suspicion  of  infanticide  from  concealed  birth  subjected  the  unfortu- 
nate woman  to  the  rack  to  extort  confession.  In  France,  again,  the 
well-known  Act  of  Henry  IL,  passed  in  1556,  and  dtedby  Domat, 
and  to  which  English  law  owes  the  statute  21  Jac.  I.  c.  27— to  be 
afterwards  adverted  to — condemned  to  death  every  woman  con- 
victed of  concealment  of  pregnancy,  and  who  had  put  to  death  her 
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bastard  duld  (Taylor  on  Evidence,  i.  p.  118,  note).  This  law, 
Fodend  states  (iv.  365),  prevailed  till  1791,  when  *  everything  re- 
lating to  the  concealment  of  pregnancy  was  repealed;  but  the 
ponishment  of  death  still  continued  for  the  murder  of  the  child' 
(Beck,  p.  318). 

Descending  to  modem  times,  we  find  the  French  penal  code  of  the 
empue  (Art.  302)  prescribing  death  as  the  penalty  of  the  murder 
of  a  new-bom  child,  whether  the  death  arise  from  violent  means 
or  from  wilful  exposure  (Art.  301).  In  Austria  (Colquhonn,  p.  66), 
exposure,  whether  followed  by  death  or  not,  infers  merely  the 
penalty  of  imprisonment  for  not  less  than  eight  nor  more  than 
twelve  years ;  but  this  is  liable  to  be  increased  under  circumstances 
of  aggravation.  The  Prussian  law,  again,  according  to  Casper 
(Handbook  of  Forensic  Medicine,  translated  by  George  D.Balfour, 
M.D.,  New  Sydenham  Society,  1864,  vol.  iii.  p.  2),  enacts,  that  ^  if 
a  mother  intentionally  kills  her  illegitimate  child  either  during  or 
immediately  after  its  birth,  she  shall  be  punished  for  the  infanticide 
by  imprisonment  in  bridewell  for  fit>m  five  to  twenty  years.  But 
if  the  child  has  been  intentionally  killed  by  any  person  other  than 
the  mother,  or  if  any  other  person  has  assisted  in  the  crime,  then  the 
ordinary  statutes  against  murder,  homicide,  or  participation  in  such 
cases  become  applicable'  (Prassian  Penal  Code,  Art.  180).  Few 
of  the  codes  of  modem  Europe  are  so  deserving  of  study  for  the 
hnmanity  and  wisdom  of  their  provisions  as  this.  In  America  gene- 
rally there  is  no  special  law  on  the  subject  of  concealment  of  preg* 
nancy ;  but  infanticide  in  almost  all  the  states  is  murder  at  common 
law  (Beck,  p.  319).  Concealment  of  pregnancy  there  is  by  no 
means  so  aggravated  an  ofience  as  it  is  on  this  side  of  the  Atlantic. 
Nay,  Mr  Hills,  in  his  work  on  Circumstantial  Evidence  (p.  206), 
seems  almost  to  think  it  justifiable  in  some  cases.  ^  It  may  proceed,' 
he  says,  ^  even  from  meritorious  motives,  as  when  a  married  woman 
resorted  to  such  concealment,  in  order  to  screen  her  husband,  who 
was  a  deserter,  from  recovery.'  Messrs  Wharton  and  StiUe  (Medi- 
cal Jurisprudence,  p.  790,  §  1218)  sum  up  the  American  law  on  the 
subject  in  four  propositions,  of  which  the  substance  may  be  said  to 
be,  that  malicious  wounds  upon,  or  the  malicious  exposure  of,  an 
in&nt,  with  the  intent  to  produce  and  followed  by  death,  will  subject 
the  offender  to  capital  punishment ;  that  exposure  without  intent 
to  produce,  but  followed  by,  death,  will  infer  the  penalties  of  man- 
slaughter ;  but  that  when  the  exposure  is  the  result  of  necessity. 
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Ignorance,  or  insanity,  even  though  death  should  ensue, '  the  offence 
is  excusable  homicide,  in  which,  in  accordance  with  an  American 
practice,  the  defendant  is  entitled  to  an  acquittal.'  How  far  the 
leniency  of  this  provision  is  justifiable  on  the  two  first  of  these  de- 
fences, is  a  question  which  American  legislators  have  apparently  not 
thought  it  necessary  to  decide.  We  may  notice  briefly  the  more 
important  of  the  penal  state  laws  on  this  subject.  The  authorities 
will,  for  the  most  part,  be  found  in  Beck,  pp.  210,  211.  In  the 
states  of  New  York  and  Massachusetts  infanticide  is  wilful  murder 
at  common  law.  In  Vermont  the  murder  or  concealment  of  a 
bastard  was,  by  a  law  passed  in  1797,  but  now  repealed,  a  capital 
offence.  In  Pennsylvania,  by  an  Act  of  1781,  concealment  of  death 
was  held  conclusive  evidence  to  convict  for  murder ;  but  this  enact- 
ment has  been  altered  by  subsequent  laws,  to  the  extent  that  wilful 
and  malicious  destruction  of  the  child  requires  to  be  proven, — a  regu- 
lation which  also  prevails  in  Rhode  Island.  In  New  Jersey,  New 
Hampshire,  Michigan,  and  Connecticut,  concealment  of  pregoancj 
is  a  misdemeanour,  and  punishable  with  fine  and  imprisonment; 
whilst  in  Georgia  and  Illinois  the  concealment  of  the  death  of  a 
bastard  is  punished  by  imprisonment. 

Passing  to  England,  the  first  statute  which  demands  our  atten- 
tion is  the  celebrated  Act  21  Jac.  I.  c.  27,  whose  origin,  as  aheady 
noticed,  is  to  be  attributed  to  that  of  Henry  U.  of  France  on  the 
same  subject  By  the  statute  of  Eang  James  it  was  enacted,  that  if 
any  woman  was  delivered  of  a  child,  which,  if  bom  aliye,  would  have 
been  by  law  a  bastard,  and  endeavouring  privately  to  conceal  its 
birth,  by  burying  the  child  or  the  like,  the  mother  so  offending  shonld 
suffer  death,  as  in  the  case  of  murder ;  unless  she  could  prove,  by  one 
witness  at  the  least,  that  the  child  was  actually  bom  dead.  This 
'  remarkable  instance  of  presumption  of  guilt,'  as  Mr  Taylor  (Evi- 
dence, i.  p.  1 18,  note)  calls  it,  has  been  reprobated  by  the  most  distin- 
guished authorities  in  England  in  the  strongest  terms.  That  it  was 
an  ^  unreasonable  and  barbarous  mle,'  is  admitted  by  the  authors  just 
cited ;  and  Stephens^  in  his  Commentaries  on  the  Laws  of  England 
(vol.  iv.  p.  364),  quotes  with  approbation  Blackstone's  account  of 
the  Act  (Commentaries,  vol.  iv.  p.  193),  in  which  he  says,  that 
*  though  it  savours  pretty  strongly  of  severity,  in  makmg  the  con- 
cealment of  the  death  almost  conclusive  evidence  of  the  child's 
being  murdered  by  the  mother,  it  is  nevertheless  also  to  be  met 
with  in  the  criminal  codes  of  many  other  nations  of  Europe,— 
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as  the  Danes,  the  Swedes,  and  the  French ; '  and  Mr  Matthew 
Baoon,  in  his  admirable  ^  Abridgment  of  the  Law'  (vol.  i.  p.  773), 
coincides  in  the  prevalent  opinion  as  to  its  severity.  Nor  is  medi* 
cal  testimony  wanting  to  the  ^  extreme  harshness  and  cruelty  of  the 
statute,' — ^we  quote  Grey's  words  (Forensic  Medicine,  p.  75).  Dr 
Perceval,  in  his  <  Medical  Ethics'  (Manchester,  1803),  thinks  that, 
^though  humane  in  its  principles' — we  suppose  he  means  the 
grounds  on  which  it  rests — the  Act  is  ^  much  too  severe  in  its  con- 
struction ;'  while  it  is  well  known  that,  under  the  influence  of  that 
injustice,  Dr  William  Hunter,  in  1783,  wrote  his  celebrated  ^  Essay 
on  the  Uncertainty  of  the  Signs  of  Murder,  in  the  case  of  Bastard 
Children'  (Grey,  tU  supra).  Dr  Hunter^s  essay  will  be  found  in  the 
^  Medical  Observations  by  a  Society  of  Physicians  in  London.'  A 
fair  abstract  of  its  chief  conclusions  is  given  in  Burnett's  work  on 
Criminal  Evidence,  p.  572.  It  is  to  be  observed,  that  the  Act  thus 
generally  reprobated,  applied  only  to  bastard  children.  What 
would  have  been  the  course  pursued  by  the  Court  in  reference  to 
legitimate  children,  we  are  left  to  presume.  It  is  to  be  noticed, 
too,  that  barbarous  and  cruel  as  the  rule  appears  to  have  been, 
it  is  by  no  means  astonishing  that  regulations  such  as  it  contained 
were  at  that  time  common  in  other  countries  besides  England ;  nor 
that  they  should  be  copied,  as  they  afterwards  were,  into  the  legis* 
lative  systems  both  of  Scotland,  Ireland,  and  America.  The  Act, 
in  fact,  was  one  of  those  triumphs  of  shorfrsighted  and  unreflecting 
legislation,  which,  by  a  show  of  vigour  and  energy,  strongly  impress 
upon  public  opinion ;  and  which — temporarily  eflectual  to  check  a 
growing  evil  as  they  may  possibly  be— can  only  be  defended  in 
after  years  on  the  ground  of  present  emergency  and  danger.  That 
sach  an  Act  could  not  continue  to  be  permanently  the  law  of  Eng* 
land  is  undoubted :  the  wonder  is  that  it  remained  in  force  so  long 
as  it  did ;  for  it  was  not  till  the  year  1808  that  any  attempt  was 
made  to  modify  any  of  its  provisions.  By  the  43  Geo.  III.  c.  58, 
however,  the  obnoxious  Act  of  James  I,  was  repealed,  as  well  as 
that  of  6  Anne,  c.  4,  by  which  it  had  been  extended  to  Ireland 
(Hutchinson  on  Infanticide,  1830,  p.  97) ;  and  the  law  was  then 
fixed  to  be,  that  trials  for  the  murder  of  illegitimate  children  should 
(§  3)  be  conducted  by  the  same  rules  of  evidence  as  ordinary  trials 
for  murder;  but  that  (§  4)  if  the  person  should  be  acquitted  for  the 
murder,  it  should  be  lawful  for  the  Court  to  convict  her  on  the 
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alternative  charge  of  concealment  of  birth,  implying  the  penalty  of 
imprisonment  in  a  House  of  Correction  for  not  less  than  two  years. 
The  consolidating  Act  of  9  Geo.  lY.  c.  31,  §  14,  relative  to  offences 
against  the  person,  continued  the  provisions  of  the  Act  of  1803, 
merely  denominating  the  crime  of  concealment  of  birth  as  a  mis- 
demeanour ;  but  making  no  other  change  of  consequence,  further 
than  by  abolishing  the  distinction  between  legitimate  and  illegiti- 
mate children.  But  this  again  was  repealed  by  24  &  25  Viet, 
c.  95,  6th  August  1861 ;  and  the  law  finally  fixed  by  24  &  25 
Vict  c.  100,  §  60.  This  Act,  which,  like  9  Geo.  11.  c.  31,  places 
the  crime  of  which  we  are  speaking  under  the  head  of  ^  offences 
against  the  person,' — ^though,  as  Mr  Stephen  well  observes  (Com- 
mentaries on  the  Laws  of  England,  vol.  iv.  p.  364,  note),  ^  the  secret 
disposition  of  the  dead  body  of  a  child  alone,  unconnected  with 
violence  done  to  it  when  living,  does  not  seem  to  be  naturally  and 
satis&ctorily  described  as  an  '^  offence  against  the  person,"'— enacts, 
that  *  if  any  woman  be  delivered  of  a  child,  every  person  who  shall, 
by  any  secret  disposition  of  the  dead  body  of  the  said  child  (whether 
such  child  died  before  or  after  its  birth),  endeavour  to  conceal  the 
birth  thereof,  shall  be  guilty  of  a  misdemeanour,  and  be  liable  to  be 
imprisoned,  with  or  without  hard  labour,  for  any  term  not  exceeding 
two  years  :  provided  that,  if  any  person  tried  for  the  murder  of  any 
child  shall  be  acquitted  thereof,  it  shall  be  lawful  for  the  jury  bj 
whose  verdict  such  person  shall  be  acquitted,  to  find,  in  case  it  shall 
so  appear  in  evidence,  that  the  child  had  recently  been  bom,  and 
that  such  person  did,  by  some  secret  disposition  of  the  dead  body  of 
such  child,  endeavour  to  conceal  the  birth  thereof;  and  thereupon 
the  Court  may  pass  such  sentence,  as  if  such  person  had  been  con- 
victed upon  an  indictment  for  the  concealment  of  the  birth.'  The 
English  law,  therefore,  as  it  at  present  stands,  is,  that  the  murder  of 
a  new-bom  child,  legitimate  or  illegitimate,  infers,  like  every  other 
murder,  capital  punishment ;  but  whilst  the  old  law,  from  an  acca- 
sation  of  concealment  of  birth,  could  deduce  a  charge  of  murder,  the 
modem  law  can  only  deduce  the  charge  of  concealment  of  birth 
from  an  accusation  of  murder. 

What  was  the  practice  of  the  Scotch  Courts  before  the  passing 
of  the  well-known  Act  of  1690,  we  know  from  the  records  of  trials, 
and  the  works  of  our  institutional  writers.  Child-murder  was  an 
offence  at  common  law,  and  punishable  with  death.  A  woman  who 
had  bom  a  bastard,  and  had  concealed  her  being  with  child,  was 
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guilty  of  parricide  if  the  child  was  found  dead,  and  punished,  unless 
she  could  piove  that  the  child  was  born  dead,  by  some  extraordinary 
punishment,  but  not  by  death  (Sir  George  Mackenzie,  Works,  ii. ; 
Criminal  Law  of  Scotland,  xiv.  7).  ^Thus,'  says  Sir  George 
Mackenzie,  ^it  was  decided  in  Savoy,  1595  (see  above,  p.  534), 
{ad  Cod.  Fab.  de  hie  qui  parent  oceid.  Def.  11);  and  with  us  Law- 
9on  and  Ramsay  were  both  scourged,  annis  1661  and  1662,  even 
though  they  were  assoilzied  from  the  murder.  But  I  think  this  was 
severe,'  he  continues,  ^  if  the  woman  openly  acknowledged  that  she 
was  with  child,  though  none  was  present  when  she  brought  it 
forth.'  But  this  state  of  the  law  must  have  been  insu£Bcient  to  put 
a  stop  to  the  increasing  prevalence  of  the  crime.  Accordingly, 
between  1660  and  1690,  we  find  ^juries,  in  many  instances,  though 
not  invariabljr^  (Hume,  ii.  291),  presuming  murder  from  conceal- 
ment of  pregnancy;  and  Fountainhall  (10  March  1679)  reports 
the  case  of  Smithy  a  midwife,  and  her  servant,  Scoty  who  were  con- 
victed of  murdering  a  child  in  respect  of  ^  pregnant  suspicions  of 
them.'  <  And  it  were  to  be  wished,'  he  adds  (ibid,),  '  that  we  had 
such  a  statute  made  with  us,  as  I  find  that  they  have  in  England, 
viz.,  27  Act,  anno  21  Jacob.  I.:  That  it  shall  be  murder  for  the 
mother  not  to  call  for  help,  or  to  conceal  the  death  of  her  bastard 
child ;  which  would  prevent  exceedingly  the  destroying  of  children, 
if  these  violent  presumptions  were  once  made  enough.'  Numerous 
cases  occur  (Hume,  ii.  292)  about  this  time  of  convictions  of 
murder  on  presumption  only:  such  as  Bessie  Brebnery  17  July 
1663;  Margaret  and  Agnes  Tayhr^  24  June  1663 ;  Margaret  Blacky 
1677 ;  and  Hume  refera  also  to  that  of  Janet  Browny  June  1614, 
who  was  convicted  of  child*murder,  in  respect  she  went  out  to  the 
fields,  and  so  neglected  the  ordinary  help  for  being  delivered.  At 
length,  however,  chiefly  owing  to  the  alarming  number  of  cases 
occurring,  in  January  1681  an  Act  was  passed  in  the  first  Parlia- 
ment of  William  and  Mary  (1690,  c.  21),  in  which,  on  the  preamble 
of  the  ^  frequent  murders  committed  on  innocent  children  by  mothers 
concealing  their  being  with  child,  whereby  the  new-bom  child  might 
be  easily  stifled,  or  left  exposed  in  the  condition  in  which  it  comes 
into  the  world,'  it  was  statute,  enacted,  and  declared,  ^  that  if  any 
woman  conceal  her  being  with  child  during  the  whole  space,  and 
shall  not  call  for  and  make  use  of  help  and  assistance  in  the  birth, 
the  child  being  found  dead  or  amissing,  the  mother  shall  be  holden 
and  reputed  the  murtherer  of  her  own  child ;'  ordaining,  at  the  same 
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time,  all  criminal  judges  to  sustain  such  process,  'thongli  there 
should  be  no  appearance  of  wound  or  bruise  on  the  body  of  the  child ' 
(Isabel  JKxlgaury  July  1754.  Amott,  No.  64).  The  conTictioDs 
which  followed  upon  the  passing  of  this  statute — ^  the  only  instance,' 
says  Burnett  (p.  570),  'where  the  Legblature  has  interfered  in  p<Mnt- 
ing  out  to  a  jury  what  circumstances  should  be  held  sufficient  to  incur 
guilt ' — were  numerous,  and  in  most  cases  the  capital  punishment 
was  rigorously  executed ;  and  even  in  circumstances  where  the  h/A 
of  revelation  was  proved,  the  arbitrary  punishment  which  followed 
was  often  no  less  severe  than  that  appointed  by  the  statute  for  the  on- 
revealed  crime.  (See  the  celebrated  case  of  Margaret  Dickaon^ — ^^half 
hangit  Maggie,'--July  1724,  Amott,  Criminal  Triak,  No.  87.  In 
this  case,  the  defence  that  the  Act  was  applicable  only  to  unmairied 
women  was  repelled.)  In  others,  again, — for  example,  in  Elizabeth 
Orracky  21  Feb.  1715,  and  Elizabeth  Johnson^  same  date  (Aniott, 
Crim.  Tr.  p.  71),  the  penalty  was  limited  to  scourging.  But  the 
practical  working  of  the  law  was  far  irom  satisiactory.  ^Such, 
indeed,'  says  Htmie  (ii.  292),  '  was  the  facility  of  conviction  laid 
open  by  the  statute,  that  it  at  one  time  betrayed  both  prosecutor 
and  judges  into  a  degree  of  slovenliness  and  indecent  haste  in  trials 
for  child-murder,  to  which  I  find  nothing  to  be  compared  in  any 
other  portion  of  our  criminal  proceedings.  Of  this  I  need  men- 
tion no  stronger  illustration  than  the  practice,  which  was  iar  from 
uncommon,  of  carrying  on  several  trials  for  child-murder  in  one 
sitting,  and  with  the  same  assize,  who  enclosed  and  returned  their 
verdicts,  eimvl  et  semel,  on  the  several  indictments.'  (In  illns- 
tration.  Baron  Hume  cites  the  cases  of  Beset/  TumbuUy  Isabel 
Taylor,  and  Margaret  Inglis  on  3d  March  1709,  each  for  murder- 
ing her  child,  sent  to  one  assize,  who  convict  two  of  them.)  By 
degrees,  however,  so  great  a  laxity  of  practice  crept  in,  that  in  Janet 
Heatlyj  3  March  1761  (Amott,  No.  71),  it  was  argued  for  the 
prisoner,  that  it  had  always  been  reckoned  hard  to  convict  one  in 
her  unfortunate  situation  merely  upon  the  statutory  presumption, 
and  that  for  many  years  a  proof  of  actual  violence  had  been  re- 
quired; and  in  a  murder  trial  in  1722  (note  to  Heaibfs  case, 
Amott,  No.  71),  in  which  this  Act  was  mentioned,  it  was  pro- 
nounced ^  a  hardy  and  dangerous  law,  upon  which,  it  is  generally 
believed,  more  innocent  persons  have  died,  than  ever  did  upon  any 
statute.'  (The  trial  referred  to  is  Troublecock,  Amott's  Ancient 
Criminal  Trials,  No.  35.) 
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The  last  conviction  under  the  atatute  ws^  Ann  Mackiej  5  Augost 
1776.  Hume  observes,  ^  After  that  time,  in  cases  of  libel  laid 
on  the  statute  only,  and  where  the  circumstances  were  anywise 
favourable  to  the  pannel,  it  became  usual  for  the  prosecutor  to 
consent  to  her  petition,  praying  to  be  banished  forth  of  Scotland, 
or  for  some  other  inferior  pain.  To  correct  this,  as  it  was  deemed, 
too  lenient  course  of  practice,  and  yet  avoid  recurring  to  the  rigour 
of  the  Act  1690,  it  was  thought  advisable  to  repeal  that  statute, 
and  to  substitute  in  its  stead  a  qualified  and  a  more  temperate  en- 
actment' Burnett,  p.  571,  attributes  this  ^too  lenient  course  of 
practice'  to  compassion  for  the  mother,  and  the  ^  difficulty  of  estab- 
lishing the  corptAs  delicti  irom  the  appearance  of  the  woman  and  the 
dead  body  of  the  child,'  when  put  against  the  presumed  natural  afiec- 
tion  of  the  mother.  This  was  the  Act  49  Geo.  III.  c.  14,  which, 
after  stating  that  ^the  punishment  of  death  has  been  found  too 
rij^rous  for  9uck  an  offence^  i.e.  concealment  of  pregnancy  ("  cer- 
tainly," adds  Burnett,  p.  571,  "not  too  rigorous  for  child-murder"), 
provides,  that  if  any  woman  shall  conceal  her  being  with  child 
during  the  whole  period  of  her  pregnancy,  and  shall  not  call  for 
and  make  use  of  help  or  assistance  in  the  birth,  and  if  the  child  be 
found  dead  or  be  amissing,  the  mother  being  lawfully  acquitted 
thereof,  shall  be  imprisoned  for  a  period  not  exceeding  two  years.' 
This  is  the  existing  statute.  *  Under  it,'  Mr  Steel  thinks  (Powers 
and  Duties  of  Jaries  in  Criminal  Trials  in  Scotland,  1833,  p.  100), 
^  these  iacts — ^viz.,  the  circumstances  enumerated  in  the  statute — 
are  not  considered  as  presumptions  of  murder,  but  as  being  in  them- 
iehea  a  crime, — a  species  of  culpable  homicide,  implying  the  death 
of  the  child,  through  criminal  neglect  of  its  safety  at  the  birth.' 
Bat  this,  especially  when  had  in  connection  with  the  history  of  pre- 
vious legislation  on  the  subject,  is  perhaps  rather  a  questionable 
doctrine ;  and  it  would  appear  to  be  more  correct  to  hold,  in  the 
words  of  Mr  Gillespie  Dickson  (Treatise  on  the  Law  of  Evidence, 
new  ed.  §  295.  See  also  Alison,  Principles,  p.  153,  and  authorities 
there  quoted),  that  the  ^  statutory  crime  of  concealment  of  preg- 
nancy involves  the  presumption,  ^uris  et  dejure^  that  a  woman  who 
conceals  her  condition  from  every  person,  and  does  not  call  for  help 
at  the  birth,  had  a  criminal  indifference  about  the  fate  of  her  child.' 
We  would  certainly  not  be  supposed  to  go  the  length  of  meaning 
that  there  is  anything  like  a  presumption  of  murder  in  the  statutory 
regulations  on  the  subject  of  concealment  of  pregnancy;  but  it 
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would  seem  to  be  the  design  of  the  statute  to  punish  the  crime,  not 
so  much  from  the  criminality  of  the  ^  facts'  themselves,  as  of  the 
criminality  of  the  intention  which  prompted  the  commission  of  these 
*  facts; 

From  the  brief  historical  sketch  which  we  have  thus  given,  it 
will  be  seen  that,  notwithstanding  a  slight  discrepancy  in  the  terms 
employed,  the  difference  between  the  laws  of  England  and  Scot- 
land on  the  subject  of  child-murder  is  technical  rather  than  prac- 
tical. Theoretically,  the  two  systems  may  be  regarded  as  identical. 
Roughly  speaking,  they  proceed  upon  the  same  general  principles, 
and  arrive,  though  perhaps  by  somewhat  different  routes,  at  the 
same  broad  conclusions.  In  both  schemes  of  legislation,  infanticide 
is  regarded  as  murder  at  common  law,  and  in  both  an  altematire 
charge  is  included  in  an  indictment  for  child-murder.  But  in  the 
one  case,  this  alternative  charge  is  that  of  concealment  of  birth ;  in 
the  other,  it  is  concealment  of  pregnancy.  Hence  arises  a  prac- 
tical diversity  in  the  nature  of  the  evidence  adduced, — a  diversity 
more  important,  perhaps,  in  a  medical  than  in  a  legal  point  of  view 
(Dickson  on  Evidence,  §§  7  and  295 ;  TayWs  Medical  Jurispru- 
dence, p.  378). 

That  the  law  thus  explained  is  by  no  means  satisfactory,  either 
as  regards  the  requirements  of  justice,  or  in  connection  with  the 
proportionate  guilt  of  the  offence,  is  an  opinion  coincided  in  by  both 
the  medical  and  the  legal  professions.  It  is  needless  to  multiply 
authorities  for  this  statement  (see,  however,  the  Journal  of  Juri^ 
prudence  for  January  1859 ;  and  Guy,  Forensic  Medicine,  pp.  75 
and  113).  To  do  so,  would  occupy  more  time  and  more  space  than 
is  at  our  disposal.  In  the  last  number  of  Blackwood^e  Magazine 
(November  1864),  the  writer  of  the  paper  entitled  ^My  Latest 
Vacation  Excursion,'  describes  what  he  calls  ^a  very  startling 
phenomenon — one  that  would  be  made  to  ring  throughout  Europe 
if  it  occurred  among  ourselves.  *  .  .  It  was  in  the  penitentiary 
for  women  at  Prague*  One  of  the  Sisters  of  Mercy  who  tended 
it,  spoke  much  of  the  kinder  morderinn^  or  child-murderers,  as 
belonging  to  an  important  and  conspicuous  class,  and  was  anxions 
to  know  if  it  was  a  very  numerous  one  in  Britain.  I  found  that  of 
the  400  women  under  her  charge,  130  had  been  convicted  of  child- 
murder — thirty-two  and  a  half  per  cent.  1 '  We  conclude  this 
paper  by  quoting  the  able  words  of  Mr  Fitzjames  Stephen  on 
this  subject   (General  View  of  the  Criminal  Law  of  England, 
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1863,  p.  122)9  ^^  whose  sensible  suggestions  for  the  amendment 
of  the  law  we  are  sure  every  person  who  carefully  considers  the 
matter  will  agree.  *  A  large  proportion/  he  says,  *  of  the  murders 
committed  in  England  falls  under  this  head.  They  are  cases  in 
which  a  woman  kills  a  new-bom  child  for  the  purpose  of  concealing 
its  birth.  The  pain,  distress,  and  shame,  under  which  the  mother 
of  a  bastard  child  labours  at  the  time  of  delivery  are  such  powerful 
inducements  to  crime,  and  in  themselves  produce  so  much  sympathy 
for  her,  that  capital  convictions  hardly  ever  take  place  under  such 
circumstances ;  and  sentence  of  death  has  not,  I  believe,  been  exe- 
cuted for  a  great  length  of  time.  The  prisoner  is  almost  always 
convicted  of  the  misdemeanour  of  concealing  the  birth,  or  at  most 
of  manslaughter.  In  the  first  count  she  is  subject  to  a  maximum 
punishment  of  two  years'  imprisonment  and  hard  labour.  In  the 
second,  the  jury,  from  motives  of  pity,  strain  the  law,  which  is  a 
fresh  evil.  It  might  be  made  a  specific  ofience  for  the  mother  of 
any  new-bom  child  to  kill  that  child  with  intent  to  conceal  the 
birth,  and  the  ofience  should  involve  liability  to  the  maximum  of 
secondary  punishment.  If  this  course  is  not  taken,  the  punishment 
for  concealment  of  birth  ought  to  be  increased,  so  that  something 
like  an  adequate  punishment  might  be  inflicted  for  the  murders 
which  are  called  by  that  name.'  In  addition  to  these  admirable 
remarks,  we  would  only  direct  the  attention  of  the  profession  to  the 
extremely  satisfactory  nature  of  the  provisions  of  the  Prussian  law, 
already  cited,  in  relation  to  this  crime  {supra^  p.  535). 
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ABSTRACT  OF  AN  ESSAT  ON  THE  LAW  OF  PATENTS,  BY  P.  VERMEIRE. 

The  author  explains,  in  the  preface  to  his  pamphlet,  that  he  had 
been  commissioned,  under  the  authority  of  the  Belgian  Government, 
to  report  upon  a  project  of  law  relative  to  models  and  designs  for 
manufactures,  which  was  then  (November  1861)  under  discussion 
in  the  Belgian  Chamber  of  Representatives.  He  was  led  by  this 
circumstance  to  devote  more  special  attention  to  the  policy  of  the 
Patent  Laws ;  and  the  result  of  his  investigation  is  communicated 
to  the  public  in  the  essay  under  consideration,  in  which  he  proposes 
to  show  that  intellectual  labour  cannot  legitimately  be  invested  with 
the  rights  of  property,  unless  its  results  are  embodied  in  a  material 
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form :  in  other  words,  that  the  State  cannot,  or  at  least  ought  not, 
to  recognise  a  right  of  property  in  the  ideas  which  consUtute  an 
invention,  or  a  work  of  literature,  although  it  may  protect  the  in- 
ventor^s  property  in  the  particular  mechanism,  manuscript,  or  printed 
or  artistic  matter  in  which  that  idea  is  embodied.  A  considerable 
portion  of  the  essay  is  occupied  with  the  refutation  of  the  arguments 
of  other  jurists  who  have  written  in  opposition  to  the  author^s  views. 
Omitting  the  controversial  part  of  the  essay,  we  propose  to  offer,  in 
a  somewhat  abridged  form,  an  account  of  the  autlior's  veiy  interest- 
ing argument  upon  the  question  of  the  State  protection  of  inventions 
and  literary  property. 

After  investigating  the  idea  of  property  according  to  the  views 
generally  received  among  political  economists,  the  author  proceeds. 
It  has  been  said,  ^  An  idea  is  property  as  much  as  a  house  ;'^  and 
upon  the  basis  of  this  principle,  measures  have  been  prepared  recog- 
nising not  only  the  temporary  rights  of  property  in  the  expression 
of  thoughts,  but  rights  perpetual  and  hereditary.  However,  there 
is  nothing  more  debateable  than  the  proposition  which  we  have  just 
cited. 

That  an  idea  is  property  like  a  house,  is  a  proposition  true  in  a 
certain  point  of  comparison,  but  it  is  completely  false  if  taken  in  an 
absolute  sense. 

It  is  generally  admitted,  that  what  constitutes  property  is  valne ; 
that  value  has  its  source  in  labour,  and  that  labour  of  whatever  kind 
proceeds  from  ati  active  force,  which  in  every  instance  is  intellectual. 
A  house  may  then  be  assimilated  as  the  subject  of  property  to  an 
idea,  since  it  represents  the  labour,  which  is  the  idea  in  action ;  or, 
to  express  the  matter  more  clearly,  the  property  of  a  thing  being 
based  upon  the  intellectual  principle,  may  be  assimilated  by  way  of 
extension  or  comparison  to  an  idea,  which  is  the  principle  itself. 

But  there  is  a  wide  difference  between  an  idea  in  its  purely  meta- 
physical state,  and  the  product  of  an  idea  applied  to  matter.  It  is 
one  thing  the  idea  of  making  a  house,  the  conception  of  the  plan,  of 
the  construction,  of  the  form,  of  the  colours ;  it  is  quite  another  to 
apply  the  idea  to  the  conversion  of  the  building  materials  to  that 
purpose,  and  the  execution  of  the  details  of  their  erection,  their 
position,  their  shape,  and  their  ornamentation. 

It  results  from  this  demonstration,  that  the  property  of  a  subject 
being  intellectual  in  its  origin,  stands  in  an  intimate  relation  to  the 
^  Letter  from  Napoleon  III.  to  Jobard. 
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idea  of  it ;  bat  it  results  from  the  same  consideration^  that  the  one 
is  distinct  from  the  other.  The  property  of  a  hoase  is  the  product 
and  result  of  intelligence,  whilst  the  property  of  an  idea  is  the  pro- 
perty of  intelligence  itself.  This  distinction  is  as  cardinal  as  that 
which  exists  between  the  property  of  a  photograph  and  the  property 
of  light.  A  photographic  image  is  the  product  of  the  solar  light, 
as  a  house  is  the  product  of  human  activity.  The  image  has  its 
proprietor ;  but  there  is  a  wide  gulf  between  the  property  of  a 
photograph,  and  the  property  of  the  light  which  produces  it. 

The  term  *  property'  implies  the  idea  of  possession;  but  pos- 
session does  not  imply  the  idea  of  property.  In  other  words,  that 
which  is  the  subject  of  possession  is  not  necessarily  denominated 
property.  In  order  that  possession  may  be  property,  it  is  necessary 
that  the  subject  possessed  is  not,  and  cannot  be,  under  the  dominion 
of  all.  Light,  for  example,  which  is  an  element  difiused  through 
all  nature,  is  a  subject  which  all  possess,  and  which  has  never  been 
denominated  property. 

The  man  who  imagined  to  make  a  bow  and  arrows,  and  who  made 
them,  possessed  at  the  same  time  the  idea  of  making  these  imple- 
ments, and  the  implements  themselves.  The  bow  and  the  arrows 
were  his  property,  because  they  belonged  to  him  alone,  and  be- 
canse  to  deprive  him  of  them  would  have  been  to  commit  a  thefl, 
punished  by  every  society  not  communist.  Can  the  same  thing  be 
said  of  the  idea  which  is  attached  to  the  fabrication  of  the  objects 
which  we  have  taken  for  an  example?  Is  it  not  possible  that 
another  person  should  come  into  possession  of  this  idea  without 
taking  it  from  him  who  had  first  conceived  it  T     Clearly  it  is. 

Inventive  thought  comes,  we  know  not  whence,  if  it  is  not  indeed 
an  inspiration  flowing  from  the  Supreme  Being;  and  the  same  idea 
may  spring  up  in  a  thousand  brains  at  once,  and  in  millions  of 
brains  during  the  elapse  of  a  certain  space  of  time. 

The  man  who  had  made  a  bow  might  have  said :  This  bow  which 
I  hold  is  mine,  and  belongs  to  nobody  but  me.  Possession  of  this 
nature  was  called  property.  But  he  could  not  say :  The  idea  of 
making  a  bow  is  mine,  and  nobody  may  possess  it  unless  he  robs 
me  of  it.  Accordingly,  the  legislators  of  society,  up  to  the  time 
when  the  sophistxy  of  civiUsation  had  succeeded  in  obliterating  the 
common  sense  of  the  people,  took  good  care  not  to  give  the  name 
of  property  to  an  idea,  and  still  less  to  stigmatize  as  a  thief  the  man 
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who  thought  as  another  man.  All  positive  religions,  as  well  as 
natural  religion,  condemn  the  theft  of  a  thing  which  is  the  tangible 
property  of  an  individual ;  but  no  moralist  has  stigmatized  the  profit 
which  society  draws  from  invention,  in  appropriating  its  expressed 
ideas. 

Was  it  ever  heard  of,  that  they  should  be  called  thieves  who 
armed  themselves  like  the  first  inventor  of  the  bow  ;  who  clothed 
themselves  like  the  first  man ;  who  had  the  idea  of  covering  him- 
self with  skins  or  with  clothes  ;  who  fed  themselves  on  animal  diet 
after  the  example  of  the  first  man  that  refused  to  be  satisfied  with 
the  ftnits  of  the  earth ;  who  constructed  habitations,  in  imitation  of 
the  man  to  whom  that  notion  first  occurred  T  Is  he  a  thief  who 
enriches  himself  with  the  virtues  of  others,  or  he  who  picks  up  in 
conversation  a  phrase  or  a  word  serving  as  the  subject  of  discourse, 
or  he  who  ftimishes  his  mind  with  observations  and  studies  due  to 
another  intelligence  than  his  ownT  Is  he  a  thief,  who  travels 
through  foreign  lands  to  study  the  manners,  the  laws,  the  indnstij, 
and  the  commerce  of  the  inhabitants,  and  who  seeks  to  prosecute  in 
his  native  country  the  knowledge  he  has  acquired  in  his  peregrina- 
tions f  No.  The  action  of  thought  itself  everywhere  proclaims 
the  community  of  thought  as  an  inherent  law  of  intelligence,  as  the 
vibration  of  the  luminous  ether  difiuses  through  space  the  commu- 
nity of  light  as  an  essential  condition  of  the  fluid  which  illuminates 
nature. 

The  preceding  arguments*  might  have  sufficed  for  the  disposal  of 
the  question  of  natural  right,  which  is  the  foundation  of  the  argu- 
ment for  protection ;  but  since  right  is  appealed  to  upon  other 
grounds,  by  those  who  maintain  the  property  of  ideas,  let  us  inquire 
what  is  the  value,  in  a  philosophical  sense,  of  this  right,  of  which  so 
great  a  use  is  made  in  die  argument. 

The  first  object  which  attaches  to  the  property  of  ideas  is  the 
faculty  of  thought  itself.  This  faculty  pertains  to  every  being 
endowed  with  a  soul.  Every  man,  therefore,  possesses  the  faculty 
of  thought,  and  that  in  a  manner  even  more  evident  than  he  who 
possesses  a  house ;  for  the  possession  of  a  house  is  subject  to  dis- 
putes, is  limited  by  time,  and  is  liable  to  be  destroyed^by  a  thousand 
physical  causes,  while  the  thought,  being  the  man  himself^  cannot 
be  taken  from  him. 

Nevertheless,  a  person  possessing  a  house  is  called  proprietor, 
while  he  who  possesses  nothing  but  his  thoughts  is  not  so.    Let  ns 
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observe  here,  that  the  whole  logic  of  the  question  lies  in  this  dis- 
tinction. 

The  advocates  of  property  in  ideas  wish  to  change  the  meaning 
of  language,  and  to^'give  the  name  of  proprietor  to  the  possessor  of 
a  thought,  as  the  name  is  given  to  the  possessor  of  a  material  object 
susceptible  of  valuation ;  and  it  is  this  ambiguity,  or  rather  the 
confiision  of  the  words  ^  possession '  and  ^  property,'  which  has  ^ven 
birth  to  the  remarkable  doctrine  of  the  property  of  ideas.  This  is 
80  much  the  case,  that  many  distinguished  minds,  confounding  pos- 
session with  property,  allege  that  property  in  ideas  is  better  founded 
than  the  property  called  material,  since  we  are  in  possession  of  the 
ideas  which  are  within  us  more  truly  than  we  possess  the  objects  of 
the  outer  world. 

If  the  doctrine  of  the  protectionists  of  labour  were  confined  to 
the  remodelling  of  language,  it  would  be  wholly  inoffensive.  Un- 
fortunately, they  carry  it  much  farther.  They  profess  not  merely 
to  leave  to  every  one  his  faculty  of  thinking,  as  one  leaves  the 
proprietor  his  house,  but  they  seek  to  interdict  the  rest  of  the  com- 
munity from  thinking  like  those  who  are  entitled  authors,  artists, 
inventors, — ^and  consequently  to  prevent  them  from  applying  that 
manner  of  thinking  to  matter. 

The  first  serious  application  of  thought  in  relation  to  the  physical 
world  is  the  vibration  of  the  air  produced  by  its  utterance  in  speech. 
Language  being  the  primordial  manner  of  causing  thought  to  react 
upon  the  world,  it  would  then  have  been  the  first  subject  of  pro- 
perty if  language  had  been  bom  under  the  law  of  our  philosophers — 
a  law  which  these  persons  allege  to  flow  from  the  eternal  principles 
of  justice.  After  spoken  language,  we  come  to  language  or  ideas 
in  writing — ^to  ideas  carved,  designed,  or  painted,  in  which  thought, 
in  place  of  acting  by  the  agency  of  the  vocal  organs,  puts  in  move- 
ment some  other  part  of  the  human  mechanism ;  and  in  place  of 
acting  upon  the  physical  world  by  the  mere  vibration  of  the  waves 
of  sound,  traces  lines,  figures,  and  colours  upon  matter,  or  it  may 
be  moulds,  fuses,  and  transforms  it  in  a  thousand  designs* 

Thus  everything  which  is  derived  firom' human  action  is  an  ema- 
nation of  thought;  and  consequently,  eveiything  which  has  been 
produced  by  man  should  have  fallen  under  the  application  of  the 
law  of  property  in  ideas.  Would  the  philosophers  of  the  nineteenth 
century  wish  to  reconstruct  society,  basing  it  upon  the  principles 
which  they  have  placed  in  the  foreground  ?     None  have  yet  ven- 


548  *  LE  LIBBE  TBAVAIL  OU  ABOLITION  DE8  BRfiVETS.' 

tared  to  reply  in  the  affirmative*  Hence  it  is  evident  that  the  right 
of  property  to  which  they  appeal,  as  one  based  on  jusUce,  is  an 
erroneous  theory. 

Justice  is  of  all  times ;  and  if  the  right  of  property  in  ideas  would 
have  been,  in  times  gone  by,  a  principle  destructive  of  society,  and 
therefore  incompatible  with  justice — which  scarcely  admits  of  (Us- 
pute — ^it  is  equally  so  in  our  day.  For  it  will  not  be  asserted,  we 
imagine,  that  what  emanates  from  the  brains  of  men  in  our  own 
age,  is  more  worthy  of  respect  or  more  ingenious  than  that  which 
was  produced  before  them.  To  think  so  would  be  a  lama:)table 
error  or  a  foolish  boast.  Thus  the  only  difference  which  there  is 
in  a  comparison  of  epochs  is,  that  in  carrying  back  thought  to  the 
commencement  of  society,  we  perceive  the  impracticability  and  the 
absurdity  of  the  doctrine  of  proprietor-thinkers  in  its  naked  fonn 
and  in  its  full  force;  and  diat  in  analyzing  this  doctrine  when 
applied  solely  to  our  century,  we  perplex  and  darken  our  vision, 
because  we  see  society  already  constituted,  and  we  lose  sight  of  ^e 
view  that  civilisation  may  be  retarded  and  may  perish. 

If  the  inventor  of  the  alphabet  and  the  formation  of  words  by  the 
aid  of  signs  had  had  the  property  of  his  invention,  and  had  be- 
queathed it  to  his  descendants,  what  would  have  become  of  the  art 
of  writing  t  If  the  first  poet  who  entertained  the  idea  of  putting 
together  rhythmical  phrases,  mingled  with  those  consonances  which 
are  called  rhymes,  had  enjoyed,  he  and  his  heirs,  the  exclusive  privi- 
lege of  manipulating  this  form  of  speech,  where  would  poetry  have 
been  t  If  the  discoveries  of  all  those  who  have  occupied  themselves 
with  mathematics,  physics,  chemistry,  botany,  geology,  medicine, 
surgery,  etc.,  etc.,  had  not  been  made  available  to  others,  where 
would  be  the  sciences  ?  l£  the  public  had  not  been  allowed  to  profit 
by  all  the  progressive  advances  made  in  the  production,  the  trans- 
formation, and  the  transport  of  useful  commodities,  where  would  be 
the  arts  of  agriculture,  of  industry,  and  of  commerce  ?  Evidently, 
they  would  all  have  remained  in  a  rudimentary  condition ;  and  for 
every  kind  of  labour,  for  every  trade,  for  every  profession,  we  would 
be  living  under  a  system  of  castes  and  of  corporate  privileges  a 
thousand  times  more  injurious  and  more  retrograde  than  any  system 
which  has  been  known  to  exist. 

We  understand  the  partisans  of  property  in  ideas  to  reply  to  us, 
that  society,  on  the  ground  of  public  utility,  is  entitled  to  expropriate 
this  or  that  idea  which  it  may  deem  useful  to  introduce  into  the 
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public  domain ;  and  that  by  this  expedient,  progress  woold  no 
longer  be  shackled.    Let  us  reply  to  this  objection. 

If  we  most  have  a  law  of  property  in  ideas,  it  is  right  that  it 
shoold  bear  the  impress  of  perfect  equality  for  all  thinkers ;  and 
since  every  one  has  ideas  within  his  sphere  of  action,  however  narrow 
they  may  be,  it  follows  that  the  law,  if  it  is  not  to  be  unjust  as  well 
as  retrograde,  must  apply  to  all  human  labour :  to  the  labour  of  the 
artisan  as  well  as  to  that  of  the  literateur :  to  the  labour  of  the  cul- 
tivator of  the  soil  as  well  as  to  the  higher  combinations  of  science. 
A  law,  filmed  solely  in  the  interest  of  this  or  that  class  of  labourers, 
would  be  a  law  of  exceptions  incompatible  with  the  democratic 
tendencies  of  our  age. 

Legislation  upon  the  property  of  ideas  ought  then  to  govern  all 
the  applications  of  each  individual  intelligence.  What  an  over- 
whelming task !  And  is  it  desired  that  a  government,  supported  by 
a  legion  of  functionaries,  should  set  itself  to  hunt  out  all  that  is 
done  in  the  most  remote  corners,  to  forestall  useful  ideas,  and  to 
present  them  as  an  offering  to  social  progress  ? 

The  idea  is  a  mockery.  Liberty  alone  is  the  mother  of  progress ; 
not  government.  With  the  right  to  imitate,  to  counterfeit,  to  re- 
produce, and  to  perfect,  all  intelligences  are  maintained  in  activity. 
Take  away  this  liberty,  and  it  is  not  a  government  that  can  replace 
the  action  of  myriads  of  populations  originating  under  movements 
the  most  complex  and  the  most  varied. 

It  is  then  certain  that,  in  interdicting  the  multitude  fix)m  acting 
upon  ideas  which  do  not  emanate  from  the  brain  of  the  person  who 
seeks  to  make  them  operate  upon  matter,  we  put  a  stop  to  progress. 
But  admitting  that  the  property  of  ideas  may  be  recognised  with 
the  palliative  of  legal  expropriation,  how  shall  we  be  enabled  to  dis- 
tinguish a  proprietary  idea  from  one  which  is  not  property?  In  the 
category  of  subjects  which  are  tangible  and  limited,  everything 
which  has  a  value  is  property.  There  there  is  no  room  for  miscon- 
ception ;  but  in  the  category  of  ideas  which  elude  the  sight  and  the 
touch,  how  can  the  distinction  be  made  between  ideas  under  the 
public  dominion  and  those  of  private  property  ?  Must  we  make  for 
every  aggregation  of  citizens  a  mortgage  registry,  in  which  all  pro- 
prietary ideas  shall  be  inscribed ;  and  must  we  oblige  all,  ignorant 
as  well  as  lettered,  to  learn  this  register  by  heart?  And  if  we  have 
to  make  international  treaties  not  only  with  the  European  continent, 
but  with  America,  Bolivia,  Morocco,  and  China,  will  the  territory 
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of  one  country  saflSce  to  find  room  for  all  the  waste  paper  heaps  of 
this  world  of  ideas  f 

The  partisans  of  idea-property,  in  order  to  distingnish  it  from 
ideas  common  to  ail,  have  invented  and  put  in  practice  certain  di»- 
tinguishing  signs.  It  is  thus  that  ideas  embodied  in  a  book,  which 
the  author  wishes  to  appropriate,  bear  the  inscription :  Property  of 
the  author.  We  can  understand  that  the  reader  who  holds  in  his 
hands  such  a  work  may  seize  the  meaning  of  the  words,  but  can  he 
determine  their  extent  t  If  he  is  a  writer  himself,  may  he  or  may 
he  not  cite  such  and  such  an  opinion  in  support  of  such  and  such  a 
doctrine  f  May  he  or  may  he  not  comment  upon  or  criticise  this  or 
that  passage  while  reproducing  the  text?  May  he  or  may  he  not 
seize  upon  this  or  that  fundamental  idea  of  the  book  in  order  to 
invest  it  with  a  new  form,  or  to  give  it  a  new  development  ?  These 
are  matters  impossible  to  determine  in  any  law.  Then^  "K^^Dy  <^ 
all  the  ideas  of  literary  property  ideas  of  invention  ?  Are  there  not 
a  crowd  of  them  perhaps  gleaned  from  traditionary  lore,  or  culled 
from  old  parchments,  or  even  from  the  literature  of  the  day?  How 
are  we  to  discover  what  is  comprised  in  that  vague  indication,  Pro- 
perty of  the  author  f 

But  we  will  go  further.  It  is  possible  to  be  initiated  in  the  pro- 
prietary ideas  of  a  book  in  another  way  than  by  reading  it,  and  con- 
sequently without  being  cognizant  of  the  stamp  of  legal  property 
which  belongs  to  it.  A  professor  may  reproduce  them  in  his  prelec- 
tions, an  orator  in  his  speech,  a  conversationalist  in  his  talk,  a  singer 
in  his  song.  How,  then,  shall  the  auditory  distinguish  in  this  case 
the  character  of  property  attached  to  this  or  the  other  idea  ? 

To  distinguish  patented  ideas  applied  to  the  construction  of  ma- 
chines, or  to  the  fabrication  of  certain  products  or  other  industrial 
designs,  the  word  Patent  is  inscribed  upon  those  machines  and  upon 
those  products.  Unfortunately  this  word  is  found  every  day  upon 
things  which  nobody  would  dream  of  patenting ;  and  supposing  this 
abuse  had  not  existed,  are  we  to  compel  all  the  merchants,  wholesale 
and  retail,  all  the  consumers,  and  all  the  second-hand  dealers,  to 
preserve  upon  merchandises  the  stamp  of  exclusive  privilege  ? 

Once  more,  to  escape  from  the  labyrintli  into  which  we  wander 
in  wishing  to  arrest  free  thought,  is  utterly  impossible,  and  by  con* 
sequence  the  property  of  ideas  is  not  merdy  absurd, — ^it  is  imprao* 
ticable. 

The  principle  of  complete  and  absolute  liberty  in  the  domain  of  in- 
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telligence,  which  we  profess,  leads  ns,  by  the  rigoar  of  its  logic,  not  only 
to  the  rejection  of  a  perpetual  and  hereditary  property  in  ideas,  but 
also  to  the  reversal  and  entire  abolition  of  all  the  existing  laws  relat- 
ing to  what  has  been  called  literary,  artistic,  and  industrial  property, 
from  the  instant  that  those  laws  guarantee  to  any  citizen  the  ex- 
clusive property  of  an  idea  as  a  right ;  and  if  we  admit  temporarily 
a  certain  protection  of  individual  labour  under  certain  restrictions, 
it  is  only  because  theories  the  most  just,  applied  absolutely  and  in- 
flexibly to  a  society  governed  by  systems  the  most  contradictory, 
give  too  violent  a  shock  to  received  ideas  and  established  usages  to 
admit  of  being  carried  into  action  in  their  rigour. 

We  do  not  propose,  therefore,  the  application  of  the  ideal  standard 
of  the  doctrine  which  we  profess, — that  is  to  say,  the  absolute  and 
immediate  liberation  of  labour ;  but  in  an  age  when  we  are  ad- 
vancing towards  the  S3rstem  of  a  free  exchange  of  the  products  of 
intelligence,  we  protest  with  the  utmost  energy  against  the  new 
fetters  with  whidi  it  is  sought  to  surround  their  creation ;  and  we 
demand  that  the  existing  rights  of  authors  and  inventors  shall  be 
gradually  abolished,  as  we  would  proceed  to  the  gradual  abolition  of 
costcHus  duties.    Can  there  be,  in  feet,  two  principles  more  contra- 
dictory than  that  of  general  liberty  by  the  side  of  personal  privilege  ? 
Can  there  be  a  greater  anachronism  than  to  say  to  the  public.  You 
are  free  to  transport  the  products  of  your  labour ;  but  these  pro- 
ducts you  are  not  at  Uberty  to  produce?    It  is  as  if  one  should  say 
to  an  individual,  I  give  you  the  liberty  of  travelling  round  the  world, 
bat  you  must  walk  with  irons  at  your  feet.    Yes,  we  do  not  hesitate 
to  say,  that  free  trade  without  free  labour  is  but  a  shallow  pretence. 
We  are  aware  that  the  laws  which  protect  individual  labour  have 
been  dictated  by  generous  sentiments.     The  object  desired  was  to 
offisr  a  prize  to  the  author,  to  encourage  the  artist,  to  indemnify  the 
inventor;  but  were  not  these  the  self-same  sentiments  which  inspired 
the  laws  for  the  protection  of  national  labour?    Where  is  the  argu- 
ment which  has  done  duty  in  support  of  the  protection  of  com- 
innnities,  and  which  has  not  been  at  the  same  time  employed  to 
support  the  protection  of  individuals  ?    And,  again,  can  any  argu- 
ments be  adduced  in  fevour  of  free  exchange,  and  which  do  not 
8peak  as  clearly  in  favour  of  the  freedom  of  labour  t 

Free  exchange,  it  has  been  said,  is  the  ruin  of  industry.    The 
right  of  imitation  will  be  the  ruin  of  the  manufacturers. 
Without  the  protection  of  natural  labour  there  will  be  no  stimulus 
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and  no  progress;  without  intellectual  property  there  will  be  no 
manufacturers  of  thought,  no  writersi  no  artists,  no  inventors. 

Custom-houses,  it  has  been  said,  on  the  other  hand,  are  barriers 
isol&ting  the  nations;  copyrights  and  patents,  we  may  say,  are 
barriers  isolating  the  individuals  whom  they  concern. 

A  petty  nation,  it  has  been  urged,  could  not  keep  pace  with  the 
more  powerful  upon  a  free  market ;  but  it  was  sufficient  to  name 
Switzerland,  and  by  this  single  illustration  the  argument  was  de- 
stroyed. 

We  shall  cite  here  the  same  country  in  support  of  our  main  pro- 
position. To  those  who  tell  us.  Without  patents  for  inventions  there 
will  be  no  industrial  progress,  we  shall  reply :  Go  to  Switzerland, 
and  you  will  see  industrial  talent  under  all  its  applications,  although 
Switzerland  has  n^ver  been  harnessed  in  the  yoke  of  the  Patent 
Laws.  To  those  who  tell  us.  Without  protection  for  ornamental 
designs  and  trade-marks  there  will  be  no  designers,  we  reply :  Go 
to  Switzerland,  and  you  will  see  there,  in  all  the  centres  of  manufac- 
turing industry,  abundance  of  skilled  designers,  and  with  all  that, 
no  property  in  designs.  To  those  who  say,  Without  copyright  there 
will  be  no  writers,  we  would  make  the  same  reply,  if  the  past  history 
of  the  entire  world  were  not  there  to  reply  for  us. 
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Improvement  of  Professional  Organization, — Most  of  our  readers 
must  by  this  time  be  aware  of  the  movement  which  is  in  progress 
for  obtaining  the  sanction  of  the  Legislature  to  a  scheme  for  im- 
proving the  organization  of  those  bodies  constituting  the  legal  pro- 
fession throughout  Scotland.  We  understand  that  at  least  two  Bills 
have  been  prepared  in  connection  with  this  subject ;  and  that  steps 
have  been  taken  by  their  promoters,  with  a  view  to  united  action 
on  the  subject,  and  for  obtaining  the  co-operation  of  the  various  local 
bodies  who  are  interested.  The  proceedings,  in  the  meantime,  have 
not  been  communicated  to  the  public ;  and  as  the  matter  is  one  of 
considerable  difficulty,  and  some  time  must  necessarily  elapse  before 
the  heads  of  a  measure  can  be  adjusted,  it  would  be  premature  to 
offer  any  observations  on  proposals  which  are  merely  tentative,  and 
which,  in  all  probability,  may  yet  undergo  considerable  modification.. 
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We  may,  however,  take  this  opportunity  of  ofiering  a  suggestion 
upon  what  we  think  onght  to  form  one  of  the  features  of  a  measure 
such  as  we  understand  to  be  in  contemplation. 

In  England,  the  profession  of  a  solicitor  gives  not  merely  a  local 
bat  a  national  status.  A  solicitor,  when  admitted  to  practise  as 
sach  by  the  court,  acquires  a  position  which  entitles  him  to  practise 
in  any  part  of  the  kingdom.  So  much  is  this  the  case,  that  even 
as  regards  the  practice  of  the  superior  courts  of  law  and  equity,  a 
ooontry  solicitor  is  exactly  in  the  same  position  as  a  London  solicitor. 
He  is  entitled,  if  he  pleases,  to  come  up  to  London  and  conduct  his 
clients'  cases  in  person,  without  the  intervention  of  a  London  solici- 
tor ;  and  it  is  merely  from  a  consideration  of  the  inconvenience 
of  having  to  do  so,  that  the  practice  has  become  general,  if  not 
universal,  of  employing  a  London  solicitor.  The  London  solicitor, 
when  so  employed,  is  held  to  be  the  agent  of  the  country  solicitor, 
and  the  latter  is  entitled  to  a  commission  on  his  agent's  bill  of  costs. 
Again,  a  solicitor  practising  out  of  London  may,  if  he  finds  it  for 
Iiis  interest  to  do  so,  transfer  his  place  of  business  to  London,  or  to 
any  other  town  ;  and  having  done  so,  he  is  entitled  to  all  the  privi- 
leges enjoyed  by  any  practising  solicitor  in  the  locality. 

In  Scotland,  a  solicitor  is,  as  regards  one  branch  of  his  practice, — 
that,  namely,  connected  with  judicial  proceedings, — confined  to  one 
locality.  If  he  is  induced,  by  the  offer  of  a  partnership,  for  example, 
to  remove  to  a  different  county,  he  may  continue  to  practise  as  a 
notary,  and  as  a  conveyancer  and  general  agent;  but  he  cannot 
practise  before  the  courts  without  becoming  a  member  of  the 
society  of  procurators  for  the  district.  We  do  not  say  that  there 
is  anything  unreasonable  in  this  requirement.  It  is  necessary  that 
there  should  be  such  societies,  and  that  certain  restrictions  should 
be  placed  upon  the  power  of  admission,  to  prevent  these  bodies  fix)m 
being  overrun  by  unqualified  persons.  The  payment  of  fees  must, 
of  course,  form  a  condition  of  joining  such  a  body,  and  of  obtaining 
the  benefit  of  the  library  and  other  objects  to  which  the  funds  of 
the  society  are  applied.  But  there  are  conditions  which  cannot 
always  be  fulfilled  by  a  member  of  one  legal  corporation  who  may 
be  under  the  necessity  of  seeking  admission  to  another.  Such  are 
the  conditions  of  apprenticeships  and  entrance  examinations. 

It  is,  of  course,  to  be  expected  that  the  period  of  probation,  and 
the  standard  of  attainments  required  of  entrants,  should  vary  in 

VOL.  vnr.  KO.  xcvi.— decembbr  1864.  4  a 


554  THE  MONTH. 

different  parts  of  the  country.  It  is  not  desirable  that  applicants 
for  admission  to  practise  in  the  smaller  county  towns  should  be 
required  to  pass  the  same  examination  as  an  entrant  of  the  metro- 
politan societies,  or  of  the  Faculty  of  Procurators  in  Glasgow.  A 
diiBculty  thus  arises  as  to  the  admission  into  societies  preferring  a 
higher  standard  of  attainment,  of  members  of  other  societies  where 
the  qualification  is  lower.  To  concede  an  absolute  right  of  admission 
to  members  of  other  societies  on  the  sole  condition  of  payment  of  fees, 
would  be  inexpedient ;  because  young  men,  unable  to  pass  in  their 
own  county,  might  be  tempted  to  go  up  for  examination  in  a  county 
where  the  qualification  was  lower,  with  the  view  of  afterwards  coming 
in,  upon  payment  of  fees,  as  a  procurator  in  their  county.  We  think, 
therefore,  that  a  residential  test  ought  to  be  adopted.  The  first  object 
of  any  comprehensive  measure,  should  be  to  establish  a  minimum 
educational  test  for  the  whole  of  Scotland.  Let  that  test  be  such 
as  to  ensure  that  every  solicitor  has  the  ordinary  education  and 
attainments  of  a  gentleman  ;  and  let  each  society,  if  necessary,  add 
special  educational  qualifications  of  their  own,  to  be  applied  to  all 
candidates  for  admission  to  their  own  body,  who  are  not  already  in 
the  possession  of  a  professional  status.  But  with  regard  to  appli- 
cants coming  from  a  different  county,  and  who  have  ah^ady  pa^ 
the  minimum  educational  test,  we  would  propose  that  such  persons, 
if  they  have  resided  and  bona  fide  carried  on  business  in  their  own 
counties  for  a  certain  number  of  years,  should  be  admitted  into  the 
societies  of  any  other  county,  and  also  into  the  metropolitan  societies, 
upon  payment  of  the  ordinary  fees,  without  undergoing  an  exami- 
nation, and  that  in  their  case  also  the  apprenticeship  qualification 
should  be  dispensed  with.  If  any  further  restriction  is  requisite, 
it  might  be  found  in  the  test  of  the  ballot. 

We  are  aware  that  these  views  will  in  many  quarters  incur  the 
suspicion  which,  in  so  conservative  a  profession  as  the  law,  attaches 
to  all  novelties;  but  some  relaxation  of  the  existing  system  is 
urgently  called  for.  That  system  does  not  really  secure  a  monopoly 
of  business  to  members  of  the  practising  societies ;  it  merely  subjects 
individuals  who  are  not  members  to  a  certain  amount  of  personal 
inconvenience.  A  member  of  the  Glasgow  Faculty  of  Procurators, 
for  example,  may  enter  into  partnership  with  an  Edinburgh  agent 
Practically  the  new  partner  assists  in  carrying  on  business  before 
the  Court  of  Session.  He  cannot  sign  Signet  letters,  because  he  is 
not  a  member  of  the  Society,  and  thus  he  is  put  to  the  inconvenience 
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of  getting  somebody  to  sign  them  for  him ;  bat  the  members  of  the 
Writers'  Society  are  exposed  to  the  same  competition  as  if  he  had 
the  privilege  of  signing.  Would  it  not  be  better  for  all  parties  in 
such  a  case,  that  the  new-comer  should  be  admitted  a  member  of  the 
Society  upon  payment  of  the  usual  fees,  if  the  Society  were  satisfied 
that,  before  being  admitted  into  the  Glasgow  Faculty,  he  had  served 
an  apprenticeship,  and  passed  an  examination  equivalent  to  that 
which  they  require  from  their  own  members,  and  that  no  objection 
existed  to  his  admission  ?  We  think  the  affirmative  of  our  question 
might  be  safely  maintained,  and  that  the  professional  bodies  (of 
whom  we  have  cited  the  first  in  standing  merely  to  test  the  argu- 
ment) would  be  materially  benefited  by  an  interchange  of  pro- 
fessional relations,  under  such  an  equitable  arrangement  as  we  have 
suggested. 

Retirement  of  Lord  Mackenzie. — ^The  Retirement,  on  account  of 
ill  health,  of  a  Judge  in  the  Court  of  Session,  while  still  in  the 
vigorous  period  of  life,  is  a  deplorable  misfortune.  In  the  case  of 
Lord  Mackenzie,  this  disaster  has  fallen  on  one  whose  great  qualities 
as  a  lawyer  had  won  the  fullest  professional  confidence.  For  more 
than  a  year  past.  Lord  Mackenzie  was  manifestly  labouring  under 
illness  of  some  kind.  He  found  himself  inadequate  to  prolonged 
sittings  on  the  Bench,  and  his  great  quickness  of  apprehension  and 
tenacity  of  recollection  seemed  to  have  become  diminished ;  yet  his 
judgments,  although  arrived  at  with  much  more  labour,  retained 
to  the  last  that  accuracy  and  logical  clearness  which  made  them 
pre-eminently  stand  the  test  of  appeal  to  the  Inner  House.  Early 
in  last  summer  session  he  yielded  to  the  representations  of  anxious 
friends,  so  far  as  to  procure  leave  of  absence  from  those  duties  which 
had  been  the  happiness  of  his  life,  and  to  refirain  from  those  kindred 
studies  which  he  had  pursued  with  only  a  too  great  devotion.  But 
the  allotted  period  of  leisure,  although  marked  by  occasional  hope- 
ful rallies,  closed  without  amendment;  his  Lordship's  resignation 
was  sent  in ;  and  we  deeply  regret  to  learn  that  his  strength  is  so 
reduced  as  to  cause  serious  apprehensions  for  the  result. 

He  was  admitted  a  member  of  the  Bar  in  1832 ;  and,  afler  a  brief 
tenure  of  the  office  of  Solicitor-General,  became  a  Judge  in  January 
1855.  As  an  advocate,  his  abilities  were  such  as  to  secure  im- 
mediate confidence, — clear,  accurate,  industrious,  and  ready.  He 
was  not  less  at  home  in  a  feudal  question  than  in  commercial  litiga- 
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tion.  He  thoroughly  understood  all  the  intricacies  of  the  forms  of 
process.  He  could  equally  well  address  a  jury  or  a  judge.  As  a 
speaker  he  was  clear,  precise,  and  fluent ;  with  occasionally  a  fire 
and  impetuosity  that  seemed  to  dilate  his  small  and  slender  firame. 
These  qualities,  coupled  with  untiring  industry,  made  him  a  most 
valuable  counsel ;  and  he  was  for  years  the  fayourite  junior  of  Lord 
Advocate  Rutherfurd,  both  in  pleading  and  in  consultation. 

That  which  will  longest  preserve  the  name  of  Lord  Mackenzie  is 
his  admirable  book,  the  Studies  in  Koman  Law,  with  comparatiTe 
views  of  the  laws  of  France,  England,  and  Scotland ;  a  work  now 
adopted  as  a  university  text-book  both  in  England  and  ScotUndL 
Unlike  most  epitomes,  usually  the  hasty  abstracts  of  one  or  two 
larger  works.  Lord  Mackenzie's  book  is  the  carefully  distilled  pro- 
duct of  immense  labour  and  erudition ;  the  simplicity  of  its  lan- 
guage is  the  reflection  of  his  own  clear  apprehension ;  and  joined 
with  these  qualities,  its  systematic  completeness,  somewhat  disguised 
under  a  too  modest  title,  renders  it  the  best  introduction  to  general 
jurisprudence,  and  has  induced  many  who  never  before  ventured 
on  a  law-book,  to  peruse  it  from  end  to  end  with  profit  and  unex- 
pected pleasure. 

Sensible  of  the  loss  sustained  by  the  Court  from  the  illness  and 
retirement  of  Lord  Mackenzie,  we  shall  feel  consoled,  in  common 
with  his  Lordship's  many  attached  friends,  if  the  leisure  now  ob- 
tained bring  with  it  an  improvement  in  his  health  and  a  prolonga- 
tion of  his  life.  The  profession  loses  an  accurate,  painstaking,  and 
learned  Judge,  who  had  that  independence  of  mind  that  would 
have  made  him  an  acquisition  in  the  Inner  House.  His  friends 
lament  the  loss  of  one  who  had  many  kindly  and  endearing  quali- 
ties, and  of  whom  all  are  proud,  as  an  example  of  what  may  be 
achieved  by  industry,  honourable  conduct,  and  talent,  unaided  bj 
family  or  political  influence. 

The  profession  are  naturally  anxious  to  learn  who  is  to  be  ap- 
pointed to  fill  the  seat  vacated  by  Lord  Mackenzie,  but  as  yet 
nothing  authentic  has  transpired ;  and  we  presume  that,  until  Her 
Majesty's  consent  is  obtained  to  any  arrangement  that  may  be  in 
contemplation,  the  matter  will  be  kept  secret. 
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A   Treatise  on  the  Paroehicd  Eccledastical  Law  of  Scotland.    By 
John  M.  Duncan,  Advocate.    Edinburgh :  Bell  and  Bradinte. 

Mr  Duncan  is  already  fkvonrably  known  as  a  contributor  to  pro* 
ie88i<wal  literature,  through  his  ^Digest'  and  ^Manual'  of  Entail  Law, 
— ^works  which,  although  professedly  mere  compilations,  and  there* 
fore  not  aiming  at  a  high  standard  of  literary  or  legal  excellence, 
are  distinguished  by  great  accuracy  and  careful  arrangement  of 
matter.  The  present  Treatise  is  a  work  of  a  more  important  cha- 
racter, and  we  may  be  permitted  to  congratulate  the  author  on  the 
advance  which  he  has  made  from  the  useful  but  mechanical  rdle  of 
the  digest-writer  to  the  higher  walk  of  the  text-writer,  for  i^hich 
the  present  volume  proves  him  to  be  very  well  qualified. 

It  is  scarcely  possible  to  repress  a  feeling  of  vexation  at  finding 
that  so  much  solid,  substantial  work, — so  much  judgment  in  the 
arrangement  of  materials,  and  skill  in  their  exposition, — should  have 
been  thrown  away  on  anything  so  unattractive  as  the  law  of  parishes, 
a  subject  which  ought  to  be  abandoned  to  writers  whose  chief  or 
only  qualification  is  industry.  Doubtless  it  is  an  advantage,  if  you 
are  in  quest  of  authorities  on  a  topic  connected  with  parochial  law, 
to  be  able  to  refer  to  works  like  that  of  Mr  Dunlop  or  the  present 
Treatise;  yet  we  cannot  help  wishing,  that  the  same  labour  and 
application  had  been  bestowed  upon  some  topic  of  more  general 
utility.  If,  for  example,  Mr  Duncan  had  brought  down  any  one  of 
the  subjects  which,  under  the  general  name  of  mercantile  law,  have 
slept  undisturbed  in  Bell's  Commentaries  since  1826,  we  would 
cheerfully  have  submitted  to  the  necessity  of  reading  Council  on 
Parishes  from  beginning  to  end  on  every  occasion  that  we  required 
to  consult  that  most  erudite  but  inconsequential  author. 

Our  business,  however,  is  not  to  find  fault  with  Mr  Duncan's 
choice  of  a  subject,  but  to  estimate  his  treatment  of  the  subject  he 
has  chosen.  To  review  a  purely  legal  treatise  in  the  ordinary  way 
is  simply  impracticable,  and  we  believef  we  shall  best  accomplish  our 
object  of  recommending  what  we  believe  to  be  a  useful  and  yaluable 
work,  by  putting  the  reader  in  possession  of  an  outline  of  the  sub- 
jects which  the  author  has  undertaken  to  illustrate.    As  a  matter  of 
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course,  he  begins  with  a  histoiy  of  the  Origin  of  Parishes.  Upon 
this  subject  all  we  shall  say  is,  that  highly  as  we  esteem  the  authoi^s 
qualifications  as  a  lawyer,  we  are  not  prepared  implicitly  to  accept 
his  teaching  as  a  historian.  Strict  criticism  upon  this  subject  would 
be  unfair,  as  the  author  has  simply  adopted  the  usual  conventional 
treatment  of  the  subject  introduced  by  previous  authors,  and  which 
has  probably  been  handed  down  fix)m  the  monkish  writers  of  the 
middle  ages.  It  may  have  been  pardonable  in  Lord  Stair  to  trace 
the  division  of  the  Christian  world  into  parishes  to  a  '  Pope  Euaris- 
tus,'  who  is  supposed  to  have  flourished  A.D.  100,  but  the  quaint 
anachronism  will  scarcely  bear  repetition  a  century  after  the  age 
of  Gibbon;  and  we  cannot  too  strongly  recommend  to  modem 
writers  on  ecclesiastical  law  to  purge  their  works  from  the  cant  of 
the  monasticism,  and  to  bring  their  historical  statements,  as  far  as 
possible,  into  harmony  with  the  conclusions  of  criticism. 

Mr  Duncan's  second  chapter  treats  of  Patronage  and  the  Settle- 
ment of  Ministers.  The  law  on  this  subject  is  clearly  and  accurately 
stated.  We  desiderate,  however,  a  brief  statement  of  the  constitu- 
tion of  the  ecclesiastical  institutions  of  Scotland,  as  they  existed 
prior  to  the  Beformation, — ^a  subject  upon  which  none  of  our  text- 
writers  give  any  intelligible  information,  and  which,  however,  mast 
be  understood  by  every  lawyer  who  has  anything  to  do  with  the 
practice  of  the  Teind  Court.  Mr  Duncan's  notions  upon  this  sub- 
ject appear  to  be  in  some  respects  erroneous,  or  at  least  obscure. 
We  should  infer  fix)m  his  observations  at  p.  7,  that  there  was  no 
such  thing  known  in  our  ancient  ecclesiastical  establishments  as  an 
ex  officio  connection  between  certain  parochial  benefices  and  certain 
offices  in  the  cathedral  of  the  diocese,  whereas  it  is  a  fact,  which 
any  one  may  verify  by  consulting  the  printed  cartularies  of  the 
different  cathedral  churches,  that  the  canonries  and  other  capitular 
offices  were  almost  invariably  attached  to  parochial  benefices, — the 
parish  priest  of  certain  churches  being  ex  offi^Ao  dean,  sub^ean, 
chancellor,  precentor,  or  prebendary,  in  right  of  his  benefice. 

The  next  six  or  seven  chapters  are  occupied  with  a  discussion  of 
the  Civil  Rights  of  the  Church  to  its  Property,  the  subjects  treated 
being  respectively  entitled  *  Churches,'  *  Minister's  Stipend,'  *  Tem- 
porality of  Benefices,'  ^  Manses,'  ^  Glebes,'  ^  Ministers'  Grass,'  and 
*  Church  Lands.'  Here  we  are  happy  to  be  able  to  award  unqua- 
lified praise  to  his  treatment  of  this  department  of  ecclesiastical  law. 
Mr  Duncan's  exposition  of  his  subject  is  most  perspicuous.   The 
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bearing  of  the  dedsions,  ancient  and  modern^  is  clearly  explained, 
vhfle  the  author  takes  care  to  curb  that  tendency  to  digression  and 
prolixity  to  which  other  writers  on  this  class  of  subjects  hare  given 
the  rein.  The  law  on  this  subject  is  to  a  considerable  extent  con- 
suetudinary, and  the  author  has  been  careful  to  bring  together  all 
the  information  upon  it  that  could  be  gleaned  from  official  and  quasi- 
historical  sources. 

The  author  in  the  concluding  part  of  his  work  devotes  a  few 
chapters  to  some  miscellaneous  topics  connected  with  parochial  law^ 
such  as  the  Constitution  of  Church  Courts,  the  Duties  of  Ministers 
and  Elders  in  relation  to  the  Foor*s  Roll,  Schools  and  Schoolmasters. 
Under  the  last-mentioned  head  will  be  found  an  excellent  summary 
of  the  statutory  and  consuetudinary  law  in  relation  to  Education, 
including  the  provisions  of  the  recent  Statute.  We  trust  that,  by 
the  time  a  second  edition  is  ready  for  publication,  the  author  may 
be  able  to  add  another  Statute  to  his  text,  and  that  it  may  be  one 
which  will  constitute  an  improvement  in  the  existing  educational 
system,  commensurate  with  that  effected  by  the  old  Scottish  Statute 
to  which  we  trace  the  foundation  of  our  parish  schools. 

Mr  Duncan's  Treatise  is  carefully  indexed.  But  excepting  the 
index,  there  is  no  means  of  tracing  the  contents  of  the  work.  The 
table  of  contents  contains  merely  the  titles  to  the  chapters.  There 
is  no  analysis  of  their  contents,  and  no  rubric.  What  malignant 
sprite,  may  we  ask,  has  whispered  to  Mr  Duncan  to  omit  the  usual 
reference  to  the  pages  of  the  Treatise  from  his  table  of  cases  t  To  a 
lawyer  acquainted  with  leading  cases,  the  table  of  cases  furnishes  a 
ready  mode  of  reference  to  the  text  of  almost  any  legal  treatise. 
Mr  Duncan  has  omitted  the  customary  reference,  thereby  rendering 
his  table  of  cases  mere  useless  lumber.  Instead  of  that  he  has  given 
a  reference  to  the  page  of  the  Reports  where  the  cases  are  to  be  found, 
—a  freak  which  must  have  cost  some  trouble,  but  which  is  of  no 
earthly  use,  because  Tait's  Index  and  the  Index  to  the  Digest  give 
the  necessary  information. 

The  writer  of  these  pages,  during  the  five  years  in  which  he  has 
discharged  the  duties  of  editor  of  the  Jowmal  of  Jurisprudence^  has 
spent  a  considerable  portion  of  his  time  in  the  compiling,  and  also  in 
the  reviewing  of  law-books.  His  experience  in  the  former  capacity 
has  taught  him  to  be  indulgent  in  the  latter.  Those  only  who  have 
undertaken  the  heart-breaking  labour  of  reading  many  thousand 
cases,— of  summarizing,  collating,  reconciling,  and  digesting  them,— 
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can  fairly  estimate  the  labour  and  the  iktigue  involved  in  sach  an 
undertaking.  And  now,  on  the  eve  of  resigning  the  office  of  editor 
of  this  periodicaly  he  wishes  to  o£Per  a  word  of  sincere  advice  to  those 
members  of  his  profession  who  may  be  desirous  of  engaging  in  the 
pursuit  of  professional  authorship.  The  advice  is  very  simple.  It 
is  precisely  the  same  as  Punches  advice  to  persons  about  to  many: 
Don't.  If  you  wish  to  write  for  fame,  contribute  to  literary  maga- 
zines,  or  to  the  scientific  publications  of  your  native  town  or  district. 
If  for  money,  accept  any  kind  of  literary  hack-work  rather  than  that 
of  writing  law-books,  which  is  the  least  remunerating  both  to  pub- 
lishers and  authors,  in  consequence  of  the  very  limited  sale  which 
such  works  can  command.  If  your  practice  is  unfortunately  small, 
the  authorship  of  professional  works  will  do  nothing  to  increase  it; 
if  it  is  larger,  the  time  spent  upon  them  is  just  so  much  time  sub- 
tracted from  what  might  be  more  profitably  expended  on  preparing 
for  the  business  of  the  day ;  while  the  ever-recurring  necessity  of 
devoting  so  many  hours  a  day  to  what  is  felt,  long  before  the  work 
is  completed,  to  be  a  sickening  drudgery,  tends  only  to  inspire  a 
disgust  for  a  study  which,  when  pursued  under  the  stimulus  of  active 
professional  employment,  is  neither  a  tedious  nor  an  unprofitable 
intellectual  exercise.  A  lawyer's  hours  of  relaxation  ought  not  to 
be  given  to  the  study  of  law,  but  to  subjects  unconnected  with  his 
profession.  No  mind,  however  well  balanced,  can  escape  the  de- 
teriorating influence  of  exclusive  addiction  to  professional  pursnits ; 
and  that  influence  is  assuredly  most  strongly  felt  when  the  studies 
of  the  jurist  are  pursued,  not  under  the  changeful  and  picturesque 
aspects  presented  by  the  actual  business  of  mankind,  but  in  the  arid 
and  lifeless  forms  under  which  they  are  embalmed  in  the  Statuta 
and  Reports. 


Analyiis  of  Becent  Cases^  exemplifying  the  Difference  between  on 
Ordinary  and  an  Indisputable  Life  Assurance.  By  Alexandss 
RoBEBTSON,  W.S.    Edinburgh  :  T.  and  T.  Clark. 

Mb  Bobbbtson's  object  is,  of  course,  to  show  the  advantages  of 
an  indisputable  over  an  ordinary  life  policy.  The  subject  is  an 
interesting  one ;  but  the  space  at  our  disposal  is  too  limit^  to  admit 
of  our  discussing  it  as  fully  as  its  importance  would  merit.  The 
essential  feature  of  an  indisputable  policy,  as  Mr  Robertson  ex- 
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plains,  is,  that  it  is  gi*anted  on  one  condition,  namely,  that  the 
person  assured  *  is  now  living/  Such  is  the  form  of  expression 
devised  by  that  astutest  of  lawyers,  the  present  Lord  Chancellor, 
to  exclude  all  questions  of  fraud  or  misrepresentation ;  and,  all 
cavilling  apart  as  to  ^  absolute '  indisputability,  we  believe  that  the 
form  in  question  will  exclude  ninety-nine  out  of  every  hundred 
questions  that  may  be  raised  upon  an  ordinary  policy.  Litigation 
upon  policies  of  assurance  cannot  be  altogether  prevented.  There 
may  be  the  question,  Who  was  the  party  assured  f  and  there  is 
always  the  question.  Whether  that  party  is  dead  at  the  time  when  the 
sam  assured  is  demanded  f  But  we  venture  to  think  that  it  is  just 
as  legal  and  as  rational  for  a  company  to  insure  a  life  without  war- 
ranty, as  it  is  for  an  individual  to  buy  a  horse  on  the  same  condition. 
In  the  one  case,  the  purchaser  must  satisfy  himself  as  to  the  sound- 
ness of  the  animal ;  and  if  he  is  '  taken  in,'  he  has  no  recourse.  In 
the  other  case,  the  insurance  offices  satisfy  themselves  as  to  the 
soundness  of  the  human  animal,  upon  whose  longevity  they  propose 
to  speculate.  Nor  do  we  believe  that  an  insurance  business  con- 
ducted on  this  principle  is  necessarily  or  probably  less  safe  than  one 
under  which  much  reliance  is  placed  on  the  statements  of  the  party 
making  the  proposal.  We  believe  it  is  quite  practicable  to  judge 
correctly  of  health  and  expectation  of  life,  in  the  average  of  cases,  by 
medical  inspection  alone ;  and  although  the  medical  officer's  opinion 
may  occasionally  be  contradicted  by  experience,  that  is  just  one  of 
the  risks  which  the  company  undertakes;  for  wo  are  not  aware 
that  any  company  has  undeii;aken  to  guarantee  life  in  any  other 
sense  than  that  of  paying  the  policy  when  the  holder  dies.  The 
right  kind  of  assurance  is  that  under  which  a  member  of  the  public 
presents  himself  to  the  company,  saying  in  e£fect:  Here  ami,  a  human 
being ;  examine  me  as  you  would  examine  an  animal  for  sale  in  the 
market ;  form  your  own  opinion  of  my  age,  health,  and  habits,  and 
let  me  know  the  premium  yon  require  in  consideration  of  a  sum 
of  money  to  be  paid  to  my  executors,  in  the  event  of  my  death 
before  this  day  next  year. 

The  society  with  which  Mr  Bobertson  is  connected  appears  to  act 
on  this  principle  ;  and  we  are  glad  to  learn,  from  his  pamphlet,  that 
their  financial  position  is  such  as  we  should  have  anticipated  from 
the  carrying  on  of  their  business  on  what  are  obviously  sound  as 
well  as  equitable  principles. 

VOL.  Vni.  NO.  XCVI.— DECEMBER  1864.  4  B 
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COURT  OF  SESSION. 


FIRST  DIVISION. 

HOULSTOK  V.  WSSTXBN  BaNK  OF  SCOTLAND. — Nov.  2. 

Shares — Mecbictian  of  Trcmsfer. 

The  parsQer  stood  on  the  list  of  shareholders  of  the  Western  Baok 
when  it  stopped  payment.  He  was  placed  on  the  list  of  coatribnton, 
and  paid  the  full  amount  of  the  first  call,  and  a  sum  to  account  of  the 
second  call,  made  upon  him  by  the  liquidators.  He  now  seeks,  in  this 
action  against  the  bank,  and  Mr  Lumsden  as  liquidator,  to  reduce  the 
transfers  to  him  of  the  shares  which  he  held,  or  was  supposed  to  hold, 
and  the  entries  of  these  transfers  in  the  register,  with  the  certificates  df 
such  entries.  He  also  seeks  to  recover  payment  of  the  price  paid  by  him 
for  the  shares,  and  of  the  sums  which  he  has  paid  on  account  of  calls. 

The  pursuer  stated  that  in  1852,  through  Mr  Reid,  the  agent  of  the 
Western  Bank  in  the  Calton  District  of  Glasgow,  he  authorized  the  bank 
to  purchase  for  him  twelve  shares  at  L.71  per  share,  with  the  stipulation 
that  the  bank  should  charge  no  commission.  Thereafter  Mr  Reid,  on 
behalf  of  the  bank,  presented  to  him  for  signature  two  transfers — ^the  one 
by  Mr  Gillies  of  ten  shares,  the  other  by  Miss  Govan  of  two  shares.  The 
pursuer  signed  these  transfers,  and  paid  the  price  of  L.71  per  share,  st 
which  he  had  agreed  to  purchase  the  shares,  along  with  the  expense  of 
stamps  and  recording.  He  received  the  transfers,  and  retained  them  in 
his  custody,  and  drew  the  dividends  on  the  shares  until  the  bank  suspended 
payment. 

The  pursuer  states  that,  in  1861,  having  heard  that  his  name  appeared 
in  a  list  of  parties  who  had  purchased  shares  from  the  bank,  he  was  led 
for  the  first  time  to  look  into  the  transfers,  and  that  in  consequence  of  so 
doing,  and  of  further  inquiries,  he  then  learned  that  the  shares  in  question 
had  been  purchased  from  Mr  Gillies  and  Miss  Govan  by  the  bank  some  time 
before  the  transaction  with  the  pursuer,  and  at  prices  rather  lower  than 
that  at  which  he  purchased.  The  transfers  had  been  signed  by  Mr  GilHes 
and  Miss  Govan  blank  in  the  name  of  the  purchaser,  but  bearing,  as  the 
consideration,  the  prices  received  by  them  from  the  bank.  In  this  state 
the  transfers  had  been  retained  by  the  bank  until  they  sold  the  shares  to 
the  pursuer,  when  his  name  was  inserted  as  purchaser,  and  they  were  pre- 
sented to  him  for  signature,  without  any  statement  of  these  facts.  In 
this  state  of  the  facts,  the  pursuer  contended  that  he  was  entitled  to  have 
the  transfers  reduced,  and  to  recover  from  the  liquidator  of  the  bank  the 
price  paid  by  him  for  the  shares,  as  well  as  the  sums  paid  on  account  of 
calls,  in  respect  the  transfers  were  null,  (1)  under  the  Act  1696,  c  25, 
which  declares  deeds  blank  in  the  name  of  the  grantee  when  signed  to  be 
null  and  void ;  and  (2)  under  the  stamp  laws,  there  being  but  one  stamp 
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OD  each  transfer,  while  there  were  two  transactions  of  sale  of  the  shares 
contained  in  them. 

The  Lord  Ordinary  (Barcaple)  held  that  if  the  ease  had  depended  on 
the  legal  yaliditj  of  the  deed  of  transfer,  it  would  hare  been  very  qnes- 
tionable  whether  thej  could  have  been  sustained  as  valid  and  effectual  bj 
a  court  of  law ;  but  he  did  not  think  that  the  alleged  invalidity  of  them 
would  entitle  the  pursuer  to  prevail  in  the  conclusions  of  the  action.  The 
pursuer's  complaint  was  not  that  the  shares  were  worthless,  but  that  his 
title  to  them  was  liable  to  challenge.  It  seemed  to  be  a  sufficient  answer 
that  the  bank  could  only  be  liable  upon  eviction,  and  could  not  be  called 
opon  in  respect  of  a  defect  in  the  title  to  indemnify  the  purchaser  for  loss 
sustained,  not  from  that  defect,  but  from  the  unchallenged  possession  of 
the  shares.  If  any  question  had  been  raised  as  to  the  validity  of  the 
transfers,  he  could  not  have  refused  to  allow  the  bank  to  take  such  steps 
B8  might  be  necessary  to  cure  the  alleged  defect.  In  existing  circum- 
stances  the  purchaser  had  no  interest  to  have  it  cured.  But  it  did  not 
appear  to  the  Lord  Ordinary  that  he  could  upon  that  account  get  free 
from  the  obligations  and  consequences  of  his  contract,  the  loss  arising 
from  which  had  not  been  in  any  degree  owing  to  the  defect  in  the  trans- 
fers of  which  he  complained. 

To-day  the  Court  adhered  to  the  Lord  Ordinary's  jodgment,  on  the 
grounds  stated  by  his  Lordship. 

Jf.P.,  Young's  Trustees  v.  Young. — Nov.  4. 
TfTist — Validity  of  Holograph  Codicil 

The  late  Miss  Mary  Young,  of  84  Bon-Accord  Terrace,  Aberdeen,  by 
her  principal  tmst-disposition  and  settlement,  in  regard  to  the  validity  of 
which  there  is  no  dispute,  appointed  payment  to  be  made  'of  the  several 
legacies  or  bequests  which  by  any  writing  or  writings  under  my  hand 
hereuoto  annexed,  or  on  paper  or  papers  apart,  I  shall  make  or  settle/ 
At  Miss  Young's  death  there  was  found  in  her  repositories,  put  up  along 
with  her  tmst-disposition,  a  document  beginning  as  follows :— '  Codicil 
to  my  wilL  August  1860. — I  wish  to  bequeath  the  following  legacies.' 
Then  follow  a  number  of  legacies,  and  the  document  concludes  thus  :-^ 
*•  This  is  written  at  my  dictation.  (Signed)  Mary  Young.  Banchory, 
Aug.  20,  I860.'  The  only  part  of  the  writing  which  is  holograph  of 
Miss  Young  is  the  part  last  above  quoted,  but  there  are  several  inter- 
Kueations  and  corrections  through  it  in  her  own  handwriting.  The  ques- 
tion now  raised  is  whether  this  paper  or  writing  is  valid  and  effectual  as  a 
codicil  to  Miss  Young's  trust-disposition  and  settlement. 

The  Lord  Ordinary  (Ormidale)  held  that  the  document  was  invalid. 

To-day  the  Court  recalled  the  Lord  Ordinary's  interlocutor,  and  held 
that  the  document  was  entitled  to  receive  effect  as  a  part  of  Miss  Young's 
settlements.  In  support  of  the  validity  of  the  document  it  was  contended, 
(1)  that  it  was  entitled  to  the  privileges  of  a  holograph  writing  in  respect 
of  the  interlineations,  corrections,  and  addition,  made  in  Miss  Young's 
own  handwriting ;  and  (2)  that,  as  it  was  admittedly  signed  by  Miss 
Young,  it  was  a  writing  under  her  hand,  and  therefore  fell  within  the 
description  of  writings  which,  by  her  trust-deed,  she  appointed  her 
trustees  to  give  effect  to.  The  Court,  in  giving  judgment,  proceeded 
on  tiie  latter  ground,  thmking  it  unnecessary  to  decide  whether,  if  the 
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document  had  stood  alone,  without  anj  reference  to  it  in  a  preTioos 
formal  trust-deed,  it  would  have  been  entitled  to  effect  as  a  holosraph 
will. 

Eabl  op  Moray  v.  Rev.  David  Nicol. — Nov.  9. 
Church — Designation  of  Grass  Glebe. 

These  cases,  the  one  a  suspension  aud  the  other  a  reduction,  wMcfa 
were  conjoined  during  the  discussion,  came  to  be  advised  to-day. 

The  facts  out  of  which  the  cases  arose  are  as  follows : — The  minister 
of  Dalgetj,  in  1862,  presented  an  application  to  the  Presbyter j  of  Dm- 
fermline,  stating  that  there  were  in  his  parish  church  lands,  being  grass 
lands;  that  in  terms  of  the  Act  1663,  c.  21,  he  was  entitled  to  hare 
grass  designed  to  him  for  the  support  of  a  horse  and  two  cows,  and 
praying  the  Presbytery  to  make  the  necessary  designation  accordingly. 
After  the  nsual  intimations  from  the  pulpit  and  by  circular  to  the  heritors 
of  the  day  fixed  for  meeting  at  Dalgety,  the  Presbytery  met,  and,  with 
the  assistance  of  men  of  skill,  designed  a  grass  glebe  for  the  minister  oat 
of  lands  belonging  to  the  Earl  of  Moray.  There  waa  no  appearance  for 
the  Earl  of  Moray  to  oppose  this  designation,  but  a  suspension  was 
brought  by  his  Lordship  of  the  sentence  of  the  Presbytery,  in  which  he 
maintained  that  the  lauds  designed  were  not  church  lands,  and  not  grass 
lands ;  secondly,  that  the  minister  had  already  designed  to  him  a  grass 
glebe  in  the  year  1770,  and  he  produced  an  extract  from  the  Presbytery's 
records  in  support  of  that  averment.  He  further  pleaded  that  this  alleged 
extract  had  not  been  reduced,  and  must  remain  in  force  till  reduced.  A 
record  was  made  up  in  this  suspension,  from  which  it  appeared  that  the 
church,  manse,  and  glebe  of  Dalgety  were  formerly  within  the  policies  of 
the  Earl  of  Moray,  and  close  to  the  sea-shore ;  that,  having  acquired  part 
of  the  lands  of  Fordel,  he  was  desirous  of  including  the  old  glebe  and 
stance  of  manse,  garden,  and  offices  into  his  policy;  and  that,  after 
obtaining  the  consent  of  the  th^n  incnmbent  to  an  excambion  of  the  old 
glebe  for  land  farther  from  the  shore,  and  without  his  policy,  he  applied 
to  the  Presbytery,  stating  his  desire,  offering  to  transport,  at  hu  own 
expense,  the  manse  to  the  new  ground  proposed  by  him  to  be  given  in 
excambion,  and  he  prayed  the  Presbytery  to  give  their  sanction  to  snch 
excambion.  Various  procedure  was  had  upon  this  application,  which 
resulted  in  the  execution  of  a  deed  of  excambion  between  the  Earl  of 
Moray  and  the  incumbent.  The  deed  was  simply  a  deed  of  excambion 
of  the  old  glebe  for  the  new,  and  had  no  reference  whatever  to  grass  for 
a  horse  and  two  cows ;  but  in  closing  his  minute  the  Presbytery  clerij 
proceeds  thus : — *  Then  the  Presbytery  did,  and  hereby  do,  design  and 
set  apart  the  aforesaid  park  or  enclosure,  as  bounded  and  described  in 
former  minntes,  and  the  said  contract  of  excambion,  to  be  the  legal  glebe 
to  serve  for  grass  to  a  horse  and  two  cows,  and  as  the  half  acre  customary 
for  manse,  offices,  closs,  and  garden  for  the  minister  serving  the  core  at 
the  church  of  Dalgety  in  all  time  to  come,  with  freedom  of  foggage,  fewel, 
feal,  divot,  loaning,  free  issue  and  entry,  and  all  other  privileges,  accord- 
ing to  use  and  wont.* — James  YL,  par.  1 3,  c.  1 61.  The  argument  for  the 
minister  was,  that  no  designation  of  grass  for  a  horse  and  two  cows  was 
contemplated  in  the  transaction  between  his  predecessor  and  the  Earl  of 
Moray ;  that  no  application  had  been  made  to  the  Presbytery  for  a 
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designation  of  grass,  and  no  intimations  to  the  heritors  of  such  f,  designa- 
tion ;  that  the  words  of  designation  did  not  import  a  designation  of  a 
grass  glebe,  and  had  reference  not  to  the  Act  1663,  but  to  the  Act  1593 ; 
aad  in  order  to  support  his  argument  he  brought  a  reduction  of  the 
Presbytery's  minute  in  so  far  as  it  purported  to  be  a  designation  of  grass 
for  a  horse  and  two  cows,  which,  as  above  stated,  was  conjoiued  with  the 
action  of  suspension.  The  Court  to-day  unanimously  found  that  the  Earl 
of  Moray  had  failed  to  make  out  a  designation  of  grass  in  1770,  that  the 
transaction  was  simply  an  excambion  of  the  old  for  the  new  glebe ;  they 
therefore  recalled  the  Lord  Ordinary's  interlocutor,  which  found  that 
grass  had  been  designed,  found  Mr  Nicol  entitled  to  his  expenses,  and 
remitted  to  the  Lord  Ordinary  to  proceed  with  the  further  points  in  the 
cause. 

Craytford  v.  Crawford's  Trusties. — Nov,  12. 
Trust — Deathbed — Homologation. 

The  late  James  Crawford,  jun.,  W.S.,  on  7th  November  1863,  ten 
days  before  his  death,  executed  a  trust-disposition  and  settlement 
whereby  he  disponed  to  Adam  Howden  Crawford,  Edinburgh,  and  others, 
as  his  trustees,  his  whole  estate,  heritable  and  moveable.  The  uses  and 
purposes  for  which  the  said  trust-disposition  and  settlement  bears  to  be 
granted  are  (after  payment  of  the  truster's  debts  and  funeral  expenses, 
implementing  the  obligations  undertaken  by  the  truster  in  his  contract  of 
marriage,  and  paying  an>additional  sum  to  his  widow,  and  certain  small 
legacies  contained  in  the  trust-deed  and  relative  memorandum)  for  pay- 
ment of  the  residue  of  his  estate,  heritable  and  moveable,  thereby  con- 
veyed as  follows,  viz. : — First,  *  Four-fifths  thereof  to  John  Macdonald, 
general  treasurer  of  the  Free  Church  of  Scotland,  or  to  the  general 
treasurer  for  the  tune  being  of  the  said  Free  Church,  for  behoof  of  the 
Sastentation  Fund  Committee  of  the  General  Assembly  of  the  said  Church, 
to  be  disposed  of  as  the  said  Sustentation  Fund  Committee  may  think  fit ; 
and  second,  the  remaining  one-fifth  part  thereof  to  the  Religious  Tract 
and  Book  Society  of  Scotland.'  By  the  said  trust-disposition  and  settle- 
ment the  grantor  revoked  all  settlements  previously  executed  by  him,  and 
granted  power  to  his  trustees  to  sell  the  estates,  heritable  and  moveable, 
thereby  conveyed*  Mr  Crawford  died  on  17th  November  1863,  and  at 
the  time  of  his  death  there  belonged  to  him  certain  house  property  in 
Edinburgh.  He  left  no  issue,  and  his  brother,  Adiajn  Howden  Crawford, 
whom  he  named  one  of  his  trustees,  was  his  nearest  lawful  heir.  Mr 
Howden  Crawford  has  now  brought  the  present  action  against  his  late 
brother's  trustees,  to  reduce  the  trust-deed,  in  so  far  as  it  conveys  heri- 
tages, on  the  ground  that  it  was  executed  on  deathbed,  a  few  days  before 
the  maker's  death,  and  while  he  was  labouring  under  the  disease  of  which 
be  died.  The  trustees  who  are  defending  the  action  admit  that  the  deed 
was  executed  on  deathbed,  but  plead  that  the  pursuer  is  barred  by  homo- 
logation, and  by  his  conduct  and  actings,  from  challenging  the  settlement. 

The  case  having  come  before  the  Court  to-day  on  the  question  whether 
the  defenders  had  made  a  relevant  statement  entitling  them  to  an  issue  of 
homologation,  the  Court  thought  it  expedient  that  the  facts  of  the  case 
should  be  established  before  disposing  of  any  of  the  questions  of  law,  and 
As  they  thought  the  case  better  adapted  for  proof  by  commission  than 


566  DIGEST  OF  DBCISIONS  IN 

jQry  trial,  they  allowed  both  parties  a  proof  of  their  arermeDtB,  before 
answer — that  is,  reserving  all  qaestions  as  to  the  reievaocj  of  the  aTer^- 
ments. 

BONNAR  v.  HiBBS. — Nov.  15. 

Contract — Construction  of  Building  Agreement, 

Mr  Bonnar  contracted  with  the  Rev.  Mr  Hibbs  to  buQd  the  EngM 
chapel  in  St  YiDcent  Street  for  L.1S70.  This  was  an  action  for  extras,  of 
which  only  an  item  of  L.141,  7s.  8d.  was  disputed.  The  first  clause  of 
the  specifications  was  in  the  following  terms : — '  The  ground  to  be  cleared 
and  the  trenches  for  the  walls  to  be  executed  so  deep  as  to  obtain  a  safe 
and  solid  foandation,  and  all  earth  and  surplus  rubbish  to  be  carted  awaj 
to  such  place  as  the  contractor  may  obtain  permission  to  deposit  it' 
And  by  the  II 2th  clause,  under  the  head  of  General  Conditions,  it  was 
provided,  that  ^  no  deviation  will  be  permitted  from  the  drawings,  bat  anj 
alterations  that  may  be  necessary,  or  that  the  committee  and  architects 
may  deem  beneficial  during  their  progress,  shall  be  made  without  vitiating 
or  affecting  the  contract  to  be  entered  into,  the  cost  of  which  shall  he 
ascertained  at  the  time,  and  an  order  given,  signed  by  the  architects,  as 
on  no  account  will  any  extra  charges  be  allowed  unless  upon  the  written 
order  of  the  architects.' 

It  appeared  that  Mr  Hibbs  had  stipulated  with  the  architects,  Messrs 
Hay  of  Liverpool,  that  the  entire  cost  of  the  building  should  not  exceed 
L.2000 ;  and  Mr  Hay,  in  going  over  the  plans  with  Bonnar,  had  told 
him  that  no  excavation  was  required,  the  ground  being  assumed  to  be 
ready  for  building.  Instead  of  this,  considerable  excavation  was  foaod 
to  be  necessary  for  the  basement  floor ;  and,  in  bnilding  the  fonndatioDs, 
a  timber  bond  had  to  be  introduced,  and  in  various  respects  the  plans 
were  departed  from.  As  Mr  Hibbs  has  had  to  pay  nearly  JjJStlOO  for 
the  chapel,  he  objected  to  the  buUder's  charges  for  the  above  work,  on 
the  ground  that  he  had  been  kept  quite  in  the  dark  on  the  subject  till  the 
chapel  was  completed ;  that  had  he  known  he  never  would  have  sanctioned 
such  an  expenditure ;  that  there  was  no  written  order  by  the  architect; 
that  neither  he  nor  the  committee  were  ever  consulted ;  and  that  the 
price  had  not  been  ascertained  in  terms  of  the  contract.  It  was  ako 
maintained  that  the  timber  bond,  and  the  greater  part  of  the  work 
charged  for,  was  not  for  the  benefit  of  the  building  but  of  the  builder, 
who  otherwise  would  have  been  bound  to  go  deeper  down  to  obtain,  as 
he  undertook  to  do,  a  '  safe  and  solid  foundation.' 

The  pursuer,  in  answer,  pointed  to  various  passages  in  Mr  John  Haj's 
letters  to  him  as  sufficient  orders  for  the  work  sued  for ;  and  pleaded 
that,  though  the  cost  was  not  ascertained  at  the  time,  nor  Hibbs  himself 
consulted,  he  was  bound  by  the  proceedings  of  his  ardutect,  who  was  bis 
agent  between  him  and  the  builder. 

The  case  having  been  remitted  to  Mr  Rhind,  he  reported,  after  a  great 
variety  of  procedure,  in  favour  of  the  disputed  items  to  a  considerable 
extent.  Thereafter  Lord  Barcaple  decided  in  favour  of  the  defender, 
holding,  on  a  review  of  the  correspondence,  that  any  other  result  would 
make  inoperative  the  112th  clause  of  the  contract,  which  had  obviously 
been  introduced  for  the  employer's  protection. 

The  pursuer  (now  Mrs  Bonnar,  widow)  having  reclaimed,  the  Ck>nrt 
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to-daj  altered  the  Lord  Ordinary's  interlocutor,  and  decided  that  Mr 
Hay's  letters  were  sufficient  orders,  that  Mr  Hibbs  was  now  bound  by 
them,  that  the  provision  of  the  contract  had  thus  been  practically  cons- 
plied  with ;  and  it  being  proved  that  the  work  was  done,  the  pursuer  was 
entitled  to  recover  the  amount  claimed. 

Appeal — ^M*Kat  v.  Simpson. — Nov.  19. 
Bankruptcy — Offer  of  Compositunu 

This  was  an  appeal  taken  in  the  course  of  the  sequestration  of  the  ap- 
pellant. At  a  meeting  of  his  creditors  held  after  his  examination,  the 
bankrupt  offered  a  composition  of  sixpence  per  pound.  There  were  five 
creditors  present,  of  whom  three  voted  in  favour  of  entertaining  the  offer 
of  composition,  one  voted  against  entertaining  it,  and  one  declined  to 
vote.  It  was  maintained  for  the  appellant  that  the  mere  presence  of  the 
creditors  who  declined  to  Tote  was  not  to  be  taken  into  account  in  cal- 
culating the  number  of  creditors  present,  or  the  amount  of  debt  due  to 
them ;  and  that  in  the  present  case  the  affidavit  of  the  creditor  who  de- 
clined to  vote  was  invalid  in  respect  he  had  used  an  arrestment,  by  which 
he  acquired  a  security,  and  that  he  had  not  valued  that  security.  The 
r^pondents  maintained  that  the  terms  of  the  statute,  which  required 
foQT-fifths  in  value  and  a  minority  in  number  of  the  creditors  ^present* 
at  the  meeting,  had  not  been  complied  with.  Four-fifths  in  value  of  the 
creditors  present^  voting  or  not,  had  not  entertained  the  offer  of  com- 
position, and  the  offer  therefore  fell.  The  arrestment  was  argued  to 
be  DO  arrestment,  because  used  four  or  five  days  before  sequestration  was 
granted,  and  was  therefore  ineffectual. 

The  Court  to-day,  adhering  to  the  Lord  Ordinary's  interlocutor,  gave 
effect  to  the  contention  for  the  respondents,  and  dismissed  the  appeal 
with  expenses. 

SECOND  DIVISION. 

N.  6.  LfsuRANCs  Co.  «.  TuNMOOK  AND  Fbabbr. — Nov.  2. 

Insurance — Error  in  Policy, 

The  North  British  Insurance  Company  raised  this  action  of  multiple- 
poindmg  to  determine  who  had  right  to  the  sum  of  1^400,  contained  in  a 
policy  of  insurance  effected  in  their  office  upon  the  joint  lives  of  the  late 
Mr  Tunnock  and  his  wife.  By  the  terms  of  the  policy  the  sum  assured 
was  to  be  paid  to  the  executors,  administrators,  or  assigns  of  the  said 
^ared,  within  three  months  after  the  death  of  either  of  the  said  assured. 
The  claimants  were  the  widow  of  Mr  Tunnock  and  the  trustees  on  Tun- 
Qock's  sequestrated  estate. 

The  Lord  Ordinary  found  that,  by  the  true  intent  and  meaning  of  the 
^eed,  the  sum  insured  was  payable  upon  the  death  of  either  of  the  partiea 
^ared  to  the  survivor^  and  accordingly  preferred  Mrs  Tunnock  in  the 
fund  in  vnedio.  His  Lordship  held  that  the  terms  of  the  policy  being  de- 
fective, it  was  impossible  to  put  any  intelligible  meaning  upon  the  chiusa 
of  the  policy  without  extraneous  evidence.  The  effect  of  that  evidencey 
Us  Lordship  held,  showed  the  true  understanding  of  the  parties,  and  gave 
grooad  for  his  judgment 
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Tannock*6  trastees  reclaimed,  bat  to-day  the  Court  adhered,  proceeding: 
upon  a  different  ground  of  judgment  from  that  upon  which  the  Lord 
Ordinary  proceeded.  They  held  that  the  cause  of  ambiguity  wu  a 
clerical  error  or  omission  in  the  policy.  The  policy  was  in  most  parts  a 
printed  document,  adapted  for  a  single  life,  and  had  been  in  several  places 
altered  in  writing  to  suit  the  double  policy ;  it  was  a  mere  omission  on 
the  part  of  the  company  to  make  the  proper  alteration  on  the  printed 
document,  by  stating  that  the  sum  assured  was  to  be  payable  to  the  sar- 
yiYOT  of  the  spouses,  and  this  omission  could  not  prejudice  the  rights  of 
Mrs  Tunnock. 

Shaw  Stewart  v.  M^Aulat. — Nov.  4. 
Property — Feu  Contract. 

This  was  a  question  as  to  the  northern  boundary  of  a  piece  of  ground 
in  Greenock,  feued  by  Mr  Young,  the  defender's  author,  from  the  late 
Sir  Michael  Stewart,  in  1826. 

The  Court  recalled  an  interlocutor  of  the  Lord  Ordinary  ( Jernswoode), 
and  found  that,  by  a  sound  construction  of  the  feu  contract,  the  north 
boundary  of  the  feu  was  the  Low  Oourock  Road,  and  that  the  piece  of 
ground  claimed  by  the  pursuer  was  included  in  the  feu  contract,  and 
formed  part  of  the  property  of  the  defenders. 

Sawers  v.  Sawebs*  Trustees. — Nov.  9. 
Trust — Fee  and  Liferent. 

By  mortis  causa  settlement  the  late  Peter  Sawers,  alter  appointing 
certain  legacies  and  annuities,  directed  inter  alia  as  follows : — <  And  in 
the  last  place,  I  direct  and  appoint  my  said  trustees  and  executors,  after 
paying  or  providing  for  the  payment  of  the  foregoing  purposes  of  the 
trust,  to  pay  and  convey  the  residue  and  remainder  of  the  said  trust- 
estate  to  and  in  favour  of  the  said  Henry  Sawers,  in  liferent,  for  bis  ]if^ 
rent  use  allenarly,  and  to  his  male  issue,  if  any,  lawfully  begotten,  who 
shall  be  in  life  at  the  time  of  my  death,  in  fee ;  whom  failing,  to  the  said 
Rev.  Peter  Sawers,  in  liferent,  for  his  liferent  use  allenarly,  and  to  his  male 
issue,  if  any,  lawfully  begotten,  who  shall  be  in  life  at  the  time  of  mj 
death,  in  fee ;'  whom  failing,  to  certain  other  substitutes.  Henry  Sawers 
now  brought  this  action  against  the  trustees  to  have  the  residue  and  re- 
mainder of  the  trust-estate  conveyed  in  his  favour,  in  terms  of  the  direc- 
tion and  appointment  in  the  trust-deed,  under  burden  of  the  annuities 
foresaid,  so  far  as  they  still  subsist.  He  pleaded  that  the  prior  purposes 
of  the  trust  being  implemented,  or  their  execution  being  fully  secured, 
the  defenders  were  bound  to  convey  to  him  the  residue.  The  defenders 
pleaded  that  the  purposes  of  the  trust,  which  required  to  be  satisfied 
before  the  defenders  could  pay  or  convey  to  the  pursuer  the  residue  of 
the  trust-estate,  not  having  been  fulfilled,  the  defenders  were  not  bound, 
hoc  statUj  to  pay  or  convey  as  concluded  for.  The  Lord  Ordinary  found 
that  the  pursuer  was  entitled  to  the  liferent  of  his  whole  residue  after 
satisfying  or  providing  for  the  satisfaction  of  the  primary  purposes  of  the 
trust,  and  this  from  and  after  the  date  of  the  testator,  during  the  whole 
life  of  the  pursuer,  and  repelled  the  defences  so  far  as  inconsistent  with 
the  foregoing  finding ;  and  further  appointed  the  cause  to  be  enrolled. 
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in  order  to  the  determination  of  the  best  mode  of  carrying  the  said  finding 
into  effect.     The  trastees  reclaimed,  bat  to-day  the  Court  adhered. 

Lambebt  v.  Smith. — Nov.  1 L 
Lease —  Warning. 

Thomas  Lambert,  tenant  of  certain  subjects  in  the  Stewart  ry  of  Kirkcud- 
bright, presented  this  note  of  suspension  against  Janet  Goltart  Smith, 
principal  lessee  of  the  said  subjects,  setting  forth  that  he  was  charged,  or 
threatened  to  be  charged,  at  the  instance  of  the  respondent,  to  remove 
from  a  cottage  of  which  he  had  been  tenant  for  five  years.  The  cottage 
was  let  on  a  verbal  lease,  renewed  from  year  to  year.  The  question  was, 
whether  sufficient  warning  had  been  given  to  the  sub-tenant  that  he  must 
remove  at  the  next  term.  The  averment  made  by  the  respondent,  the 
principal  lessee,  was,  that  on  the  3d  of  April  1862  she  went  to  the  sus- 
pender's shop,  '  and  there,  in  the  presence  of  James  Crawford  and  Thomas 
Rae,  both  joiners  at  Milton  aforesaid,  who  were  specially  called  as  wit- 
nesses, personally  warned  the  suspender  to  remove  from  the  premises  at 
the  following  Whitsunday,  by  intimating  to  the  suspender's  wife — the 
8nspender  himself  being  from  home  at  the  time,  and  his  wife  being  left  by 
him  as  his  representative  in  charge  of  the  premises,  and  of  the  shop  afore- 
said—that they,  the  suspender  and  his  wife  and  family,  would  .have  to 
flit  and  remove  from  the  subjects  in  question  at  the  following  term  of 
Whitsunday  1862.'  It  was  admitted  by  the  suspender,  that  on  the  5th 
of  April  he  was  told  by  his  wife  that  the  respondent  had  called  on  her 
on  the  previous  Thursday,  and  given  her  notice  to  quit  at  Whitsunday. 
The  notice,  if  not  given  until  the  5th  of  April,  was  insufficient  to  ground 
a  removing ;  and  the  complainer  pleaded  that  timeous  warning  of  removal 
not  having  been  given,  the  lease  must  be  held  as  having  been  renewed  by 
tacit  relocation. 

The  Steward-substitute  held  that  sufficient  notice  had  not  been  given, 
and  sustained  the  plea  founded  on  tacit  relocation.  The  Sheriff,  on  ap« 
peal,  reversed  the  decision. 

The  Lord  Ordinary  (Lord  Barcaple)  affirmed  the  judgment  of  the 
Sheriff,  being  of  opinion  that  the  notice  given  on  3d  April  by  the  charger 
herself  to  the  suspender's  wife  was  sufficient  to  prevent  tacit  relocation. 
'  It  was  quite  clear  in  its  terms,  and  was  deliberately  given,  as  was  shown 
by  two  witnesses  being  taken  to  the  house.  The  only  question  is  whether 
it  can  affect  the  suspender,  seeing  that  it  was  given  to  his  wife,  and  was 
not  communicated  to  him  by  her  until  the  5th  April,  the  4th  being  the  last 
day  on  which  timely  notice  could  be  given.  The  Lord  Ordinary  thinks  tfaat 
distinct  verbal  notice  given  to  the  tenant's  wife  upon  the  premises,  and 
because  be  is  absent  at  the  time,  is  sufficient  at  least  to  the  extent  of 
throwing  upon  him  the  burden  of  showing  that  it  was  not  available  to 
him.  The  snspender  was  at  home  on  the  morning  of  the  3d  of  April,  and 
it  is  not  said  that  he  did  not  return  to  his  house  that  day  or  on  the  4th. 
There  is  no  ground  to  presume  that  the  wife  had  not  ample  opportunity 
daring  that  time  to  communicate  the  notice  to  him,  and  the  charger 
might  fairly  assume  that  she  would  do  so  without  delay.'  Lambert  re- 
claimed. To-day  the  case  was  advised,  and  the  Court,  by  a  majority, 
reversed  the  decision  of  the  Lord  Ordinary. 

VOL.  Vra.  NO.  XCVI.— DECEMBER  1864.  4  C 
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Brown  v,  Shaw. — Nov.  11. 
Evidence — Poor  Law. 

John  Shaw,  inspector  of  poor  of  the  parish  of  Eilbarchan,  brought  an 
action  in  the  Sheriff  Coart  of  Ayr  against  Matthew  Brown,  inspector  of 
the  poor  of  the  parish  of  Galston,  for  repayment  of  L.18,  18s.  lOd.  of 
aliment  advanced  to  Mary  Thompson  and  her  two  children,  then  residing 
in  Kilbarchau.  The  averment  of  the  pursner  was  to  the  effect  that  tk 
late  John  Thompson,  hnsbaud  of  Mary  Thompson,  residing  latterly  some- 
times in  Kiibarchan,  sometimes  in  Paisley,  died  without  acqoiring  aoj 
residential  settlement  there,  and  that  the  parish  of  Galston,  as  his  birth- 
settlement,  was  liable  for  the  aliment  of  his  widow  and  children.  The  de- 
fence was  a  denial  that  Galston  was  the  parish  of  Thompson's  birth.  The 
Sheriff-substitnte,  after  a  proof,  fonnd  that  the  parsner  had  failed  to 
prove  his  averment,  and  assoilzied  the  defender.  The  Sheriff,  on  appeal 
reversed  this  decision.  In  the  Inferior  Court  certain  evidence  was 
brought  forward  of  what  an  aged  witness,  now  deceased,  had  said  on 
precognition  by  the  pursuer's  agent.  A  commission  had  been  taken  to 
examine  this  witness,  but  had  not  been  executed. 

The  Court  held  that  evidence  on  commission  was  inadmissible,  and  to- 
day returned  to  the  judgment  of  the  Sherifif-substitute. 

LocALrrr  op  Crail. — Nov.  16. 
TemdS'-Heritable  Eight. 

This  was  a  question  between  Sir  Thomas  Erskine  of  Cambo  and  W. 
T.  Monypenny,  Esq.  of  Pitmilly,  and  the  common  agent  in  the  locality  of 
Crail,  as  to  how  far  the  objectors  are  barred  from  maintaining  in  the 
present  process  that  the  teinds  of  their  lands  have  been  valued,  and  that 
they  hold  heritable  rights  to  their  teinds.  The  valuation  of  the  teinds  of 
the  whole  parish  of  Crail  was  approved  of  by  the  High  Commission  in 
1631.  In  1797  an  augmentation  of  L.360  Scots  was  awarded  to  the  then 
stipend  of  ten  chalders.  The  augmentation  was  apportioned  according 
to  the  old  locality,  under  which  the  stipend  was  payable  proportionallj 
by  all  the  heritors.  Sir  W.  Erskine  and  others  objected  to  the  proposed 
aUocation,  *  because,  having  a  heritable  right  to  the  lands,  it  is  not  com- 
petent to  burthen  them  with  any  part  of  the  augmentation  so  long  as 
there  are  other  heritors  in  a  less  favourable  situation.'  These  objections 
were  afterwards  departed  from  by  the  objectors,  on  the  ground,  as  stated 
in  the  minute  lodged  by  them,  that  insisting  in  them  would  involve  parties 
in  difficulties  almost  inextricable,  and  retard  the  cause.  The  locality  was 
accordingly  approved  of.  The  common  agent  in  the  present  locality  now 
maintained,  intm'  aUa^  that  the  present  objectors  were  barred  from  found- 
ing on  their  decree  of  valuation,  in  respect  of  its  having  been  waived  in 
the  former  locality  of  1797-8,  and  the  final  judgments  in  that  locality 
having  been  pronounced  on  the  footing  of  that  valuation  having  been 
abandoned  or  set  aside,  as  being  incapable  of  regulating  the  rights  of 
the  parties,  or  now  inapplicable  to  the  existing  circumstances  of  the 
parish. 

The  Lord  Ordinary  (Lord  Ormidale)  repelled  the  plea  of  the  common 
agent,  holding  that  it  was  competent  in  the  present  process  to  inquire 
whether  the  teinds  of  the  objectors'  lands  had  been  valued,  and  whether 
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thej  held  a  heritable  right  to  the  same,  and  that  the  qnestion  was  not  res 
judicata  by  reason  of  the  approval  of  the  former  locality. 
The  common  agent  reclaimed,  bat  the  Coart  adhered. 

Crauhond  v.  Lowson's  Trustees. — Nov.  1 6. 
Junsdiction — Interdict 

This  ease  originated  in  a  petition  presented  in  the  Sheriff  Gonrt  of 
Dnndee,  at  the  instance  of  the  trustees  of  the  deceased  David  Lowsou, 
flaxdresser  and  mannfactnrer  in  Hillton  of  Dundee,  against  W.  P.  Cram- 
mond,  flesher,  Murraygate,  Dundee.  The  petitioners  are  proprietors  of 
the  northmost  of  three  roods  of  land  in  Hillton  of  Dundee ;  the  southmost 
is  the  property  of  the  respondent ;  the  middle  rood  is  the  property  of  a 
third  proprietor,  not  a  party  to  the  process.  The  pursuers  claim  a  servi- 
tade  non  edificandi  over  the  middle  rood.  They  complained  in  their 
petition  that  the  respondent  had  erected,  or  was  in  coarse  of  erecting, 
buildings  npon  the  said  southmost  piece  of  land,  which  encroached  upon 
the  servitude  tenement  and  the  pursuers'  right  of  servitude ;  and  they 
prayed  for  interdict  against  the  respondent  erecting  any  buildings  which 
might  so  encroach,  and  for  removal  of  the  buildings  already  erected. 
The  defender  pleaded,  inter  alioj  (1)  that  the  application  was  incompe- 
tent in  the  Sheriff  Court,  in  so  far  as  it  craved  decree  to  remove  the 
buildings  already  erected;  and  also  (2)  in  respect  that  it  involved 'a  question 
of  heritable  title.  On  the  merits,  he  pleaded  acquiescence  on  the  part  of 
the  pursuers.  The  Sheriff-substitute  repelled  the  second  mentioned  pre- 
liminary plea,  on  the  ground  that  the  petition  was  brought  to  vindicate  an 
alleged  servitude,  a  kmd  of  right  as  to  which  jurisdiction  was  expressly 
conferred  on  the  Sheriff  Court  by  1  &  2  Vict.,  c.  119.  Then,  after  a  remit 
to  an  architect,  the  Sheriff-substitute  found  tJiat  the  defender  had,  in  the 
course  of  erecting  the  buildings  complained  of,  encroached  on  the  pursuers' 
servitude  nan  edificandi^  that  the  encroachment  was  of  recent  date,  and  that 
the  pursuers  were  not  barred  by  acquiescence  from  challenging  the  same, 
and  granted  the  prayer  of  the  petition.    The  Sheriff,  on  appeal,  adhered. 

The  defender  advocated,  and  to-day  the  Court  reversed  the  judgment 
of  the  Inferior  Court,  on  tbe  ground  of  want  of  jurisdiction. 

Per  Curiam :  The  allegation  of  the  pursuers  was,  that  the  defender 
had  built  on  ground  not  his  property.  The  defender  denied  this,  and  al- 
lied that  the  ground  on  which  he  had  built  was  his  own  property,  and 
that  he  had  not  committed  any  encroachment  on  the  rights  of  the  pursuer. 
Now,  the  Sheriff  must  here  declare  a  right  to  property  in  some  way,  and 
this  question  does  not  arise  incidentally.  It  is  the  whole  substance  of  the 
case.  The  whole  question  to  be  determined  is,  whether  a  certain  piece  of 
ground  is  or  is  not  the  property  of  the  defender.  This  is  a  question 
which  the  Sheriff  is  not  competent  to  decide.  A  question  of  heritable 
right  may  under  certain  circumstances  arise  in  a  Sheriff  Court,  so  as  to 
make  it  difficult  for  the  Sheriff  to  shut  his  eyes  to  the  question  to  whom 
a  property  belongs.  But  if  the  question  arises,  Whose  is  that  property  ? 
the  Sheriff  must  sist  the  action  before  him  until  the'right  be  cleared  by 
declarator  in  this  Court.  Now,  in  this  case,  the  question  is  not  only 
to  be  determined  to  the  effect  of  clearing  a  right  of  servitude,  but  also  of 
fixing  the  limits  of  the  defender's  estate  in  all  time  coming.  The  Sheriff 
has  no  jurisdiction  to  entertain  this  question. 
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Bill  of  Exchange. — Defendant,  intending  to  become  surety  to  plaintiffs  for 
A.,  put  his  name  at  the  back  of  a  blank  bill  stamp,  on  which  A.  wrote  his  name 
as  acceptor,  and  plaintiffs  then  drew  upon  it  a  biu  of  exchange  payable  to  thdr 
(drawers^)  order.  It  was  held,  defendant  was  liable  to  plaintiffs  on  this  instrn- 
ment  as  the  drawer  of  a  bill,  payable  either  to  bearer  or  to  plaintiffs*  order. 
Cockbum,  C.J. :  I  think  the  defendant  is  liable  on  the  principle  of  Penny  v.  Imes 
(1  Gr.  M.  &  R.  439).  In  that  case  it  is  laid  down  as  a  general  proposition,  that 
every  indorser  may  be  taken  as  the  drawer  of  a  fresh  bill,  according  to  the 
tenor  and  effect  of  the  bill  on  which  he  puts  his  indorsement.  There  a  stranger, 
that  is,  a  person  no  party  to-  the  bill,  intervened  and  wcote  his  name  on  the 
back  of  the  bUl,  and  he  was  held  liable  as  drawer;  and  the  whole  doctrine 
amounts  to  this,  that  a  man  who  puts  his  name  in  this  way  as  indorser,  although 
not  in  legal  acceptation  an  indorser,  does  what  an  indorser  does ;  he  guarantees 
the  payment  by  the  acceptor  at  maturity.  In  that  sense  he  does  what  a  drawer 
does,  and  so,  although  he  cannot  be  an  indorser,  he  may  be  treated  as  a  drawer. 
--CMatthews  v.  Bhysome^  88  L.  J.,  Q.  B.  209.)^ 

Carriers  by  Railway. — The  7th  section  of  the  Railway  and  Canal  Traffic 
Act,  18o4  (17  &  18  Vict.'  c.  81),  enables  a  railway  company  to  make  reasonable 
conditions  with  respect  to  receiving,  forwarding,  and  delivering  animals,  etc., 
and  provides  that  no  greater  damages  shall  be  recovered  from  such  company  for 
the  loss  of  or  injury  to  a  horse  than  L.50,  unless  the  person  sending  or  deliTer- 
ing  the  same  shaU,  at  the  time  of  such  delivery,  have  declared  it  to  be  of  a  higher 
value  than  as  above  mentioned,  in  which  case  it  shall  be  lawful  for  the  companj 
to  demand  and  receive  reasonable  percentage  upon  the  excess  of  the  value  so 
declared,  and  which  shall  be  paid  in  addition  to  the  ordinary  rate  of  charge,  and 
such  increased  rate  of  charge  shall  be  notified  as  prescribed  in  the  11  Geo.  IV.  & 
i  Will.  IV.  c.  68.  Plaintiff  sent  a  horse  of  great  value  to  the  yard  of  de- 
fendants* railway  station  for  the  purpose  of  its  l^ing  carried  by  their  railway. 
By  the  direction  of  one  of  defendants*  servants  plaintiff^s  groom  was  leading 
the  horse  to  the  platform,  when  it  was  startled  by  another  horse,  and  hack^ 
upon  some  sharp  iron  girders  lying  on  the  spot,  receiving  such  an  injury  that  it 
was  necessary  to  kill  it.  No  declaration  of  value  had  been  made,  nor  had  any 
ticket  been  taken  or  fare  demanded ;  the  usual*  practice  at  that  station  being  to 
put  the  horse  into  the  box,  in  which  it  was  to  be  conveyed,  in  the  first  instance. 
defendants  were  guilty  of  negligence  in  putting  the  girders  in  the  place  upon 
which  they  were  lying.  It  was  held,  by  Cockbum,  C.  J.,  that  as  the  negligence 
complained  of  was  not  the  negligence  of  defendants  in  their  character  ol  canrieis, 
they  were  not  entitled  to  the  protection  of  the  above  section  ;  and,  secondly, 
that  if  they  would  have  been  otherwise  entitled  to  the  protection,  there  was  no 
evidence  of  their  having  notified  the  increased  rate  of  charge  as  required  by  the 
section ;  and  that,  therefore,  on  both  grounds,  the  plaintiff  was  entitled  to  re- 
cover the  full  value  of  the  horse.  It  was  held,  by  Meller,  J.,  that  the  provision 
in  the  section  applied  not  only  to  the  risks  of  carriage  and  conveyance,  but  also 
to  those  which  attend  the  receiving  and  delivery ;  that  the  injury  was  done  in 
receiving  the  horse ;  and  therefore  that,  as  there  was  no  declaration  of  value, 
plaintiff  could  not  recover  more  than  th«  L.50.  And  it  was  held,  by  Black- 
bum,  J.,  that  the  statute  is  not  confined  to  neglects  and  defaults  after  the  re- 
lation of  carrier  and  customer  has  been  completely  established,  and  that  the 
real  value  above  L.50  cannot  be  recovered  unless  the  declaration  is  made  before 
the  injury  happens,  though  it  happen  before  the  receipt  by  the  railway  company 
be  complete.— (Hodgman  v.  The  West  Midland  RaiL  Co,,  33  L.  J.,  Q.  B.  2S3.) 
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CAjRRiERfl  BT  RAILWAY. — A  railway  company  which  carried  on  the  bosinenof 
common  carriers  and  were  empowered  by  their  private  act  to  charge  ^  for  the  car- 
riage  of  small  parcels,*  that  is  to  say,  parcels  not  exceeding  500  lb.  in  weight  each, 
*  any  sum  which  they  think  fit/  charged  a  through-rate  for  the  carriage  of  goods, 
which  rate  included  their  collection  and  delivery  as  well  as  conveyance  on  the  line 
of  railway,  and  was  charged  in  all  cases,  whether  the  goods  were  collected  and  de- 
livered by  the  company  or  not.  The  company  formerly  made  a  rebate  of  such 
rate  for  collection  and  delivery,  if  the  same  were  done  by  the  customer,  but  the 
company  afterwards  refused  to  make  any  rebate  for  this  off  the  rate  charged  for 
the  carriage  of  the  goods  tmder  500  lb.  weight.  Plaintiff,  who  was  a  carrier, 
deUvered  goods  under  500  lb.  weight  at  various  stations  of  the  company's  rail- 
way for  carriage  on  their  railway,  and  was  compelled  by  the  company  to  pay  the 
rate  so  charged  for  carriage  without  any  rebate  for  collection  and  delivery, 
although  such  collection  and  deliverv  had  been  done  by  the  plaintiff  and  not  by 
the  company.  It  was  held  in  the  Exchequer  Chamber,  affirming  the  judgment  of 
the  Court  of  Common  Pleas,  that  the  plaintiff  was  entitled  to  recover  back  from 
the  company  the  amount  of  such  rebate  in  an  action  for  money  had  and  received. 
-^BaxendaU  v.  The  Great  Western  Rail  Co.  (in  error),  83  L.  J.,  C.  P.  197.) 

Contract. — A.  contracted  to  supply  B.  1000  tons  of  coals,  delivered  at  Ran- 
goon, at  45e.  per  ton,  alongside  craft,  etc.,  as  might  be  directed  by  B. ;  payment, 
one-half  of  invoice  value  by  bill  at  three  months,  on  handing  bilk  of  lading  and 
policy  of  insurance  to  cover  the  amount,  or  in  cash  at  L.5  per  cent,  discount,  at 
A.*8  option,  and  the  balance  in  cash  on  right  delivery  at  Rangoon.  A.  chartered 
a  ship,  and  in  pursuance  of  his  contract  shipped  on  board  1166  tons  of  coals, 
and  delivered  to  B.  the  bill  of  lading,  and  a  policy  of  insurance  covering  half  the 
invoice  price,  and  B.  paid  to  A,  hafi  the  invoice  price.  On  the  voyage  the  ship 
became  disabled,  and  part  of  the  coals  were  obuged  to  be  thrown  overbounl ; 
and  the  master  chartered  another  vessel,  and  tran&ipped  the  residue,  850  tons, 
on  board  of  her,  at  45s*  per  ton  freight  to  RisLngoon.  On  arrival  at  Rangoon  the 
master  of  the  latter  vessel  offered  the  cos^  to  B.^s  agent  on  payment  of  45s.  per 
ton  freight.  This  offer  being  refused,  the  master  put  up  the  coals  for  auction, 
and  B.'s  agent  bondfide  bought  them  at  the  price  of  L.1,  5s.  a  ton.  It  was  held 
(in  the  Exchequer  Cfhamber,  on  appeal  from  the  Queen's  Bench),  by  Erie,  G. J., 
Willes,  J.,  and  Channel,  B.,  that  the  property  in  the  coals  passed  to  B.  on  A.*s 
shippiDg  the  coals  on  board,  and  delivering  to  B.  the  bills  of  lading  and  policy 
of  insurance ;  and  that  A.  having  done  this  was  entitled  to  retain  the  half  of  the 
invoice  price  that  had  been  paid  to  him ;  and  that  A.  was  bound  to  have  delivered 
to  B.  at  Rangoon  so  much  of  the  coals  as  had  escaned  the  sea  risk  and  arrived  there ; 
but  that  the  offer  of  the  coals  at  Rangoon  on  the  terms  of  paying  45s.  per  ton 
freight  was  not  a  delivery  by  A.  acconiing  to  his  contract,  consequently  that  A. 
was  not  entitled  to  demand  from  B.  any  part  of  the  residue  of  the  invoice  price ; 
and,  semble,  by  Willes,  J.,  that  B.  might  sue  A.  for  the  non-delivery  at  Rangoon, 
and  recover  as  damages  the  difference  between  L.1,  5b.  per  ton,  which  B.  actually 
paid  to  get  the  coals,  and  the  L.1,  2s.  6d.  which  B.  was  to  have  paid  under  the 
contract.  It  was  held,  by  Martin,  B.  and  Pigott,  B.,  that  the  property  in  the 
coals  did  not  pass  to  B. ;  but  that,  by  the  special  terms  as  to  payment,  A.  was 
entitled  to  keep  the  half  price  paid  him,  but  that  he  could  not  recover  more, 
Bince  he  had  not  delivered  the  coals  at  Rangoon  pursuant  to  his  contract.  And 
it  was  held,  by  Williams  J.,  that  the  property  in  the  coals  passed  to  B.  on  the 
shipment  and  delivery  of  the  shipping  documents ;  but  that  A.  was  bound  to 
deliver  the  coals  at  Rangoon,  and  that  as  he  had  not  done  so,  B.  was  entitled 
to  recover  back  the  halt  price  paid,  and  also  any  damages  sustained  by  A.'s 
breach  of  contract  in  not  delivering  the  coals. — (The  Calcutta  and  Burmah 
Steam  Navigation  Company  (Limited)  v.  De  Mattos.  et  e  contra  (in  error).  33 
L.J.,Q.B;214.)        ^    *^  '      ^ 

Marine  Insurance. — ^In  a  policy  of  marine  insurance,  effected  on  a  printed 
fonn,  on  ship,  merchandise,  etc.,  on  board  the  said  ship,  there  was  a  clause^ 
Uhe  said  ship,  etc.,  goods,  merchandise,  etc.,  for  so  much  as  concerns  the 
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aasared  by  agreement  between  the  aasnred  and  aflsnreni  in  the  poUcy  are  and 
shall  be  valued  at  as  under/  the  last  two  words  being  added  in  writing ;  and 
some  way  further  down  the  policy,  in  the  margin,  waa  written  ^  13002.,*  and  in 
the  body  *  on  freight  warranted  free  of  caption,  seizure,'  etc.  It  waa  held,  this 
was  not  a  valued  policy.  Erie,  C.  J. :  In  order  to  ascertain  what  the  actual  Ion 
is,  there  arises  the  question,  What  is  the  value  of  the  property  insured  ?  In  aa 
open  policy,  that  depends  on  the  real  value  of  the  property.  But  it  is  at  the 
option  of  the  parties  to  dispense  with  this  ex  post  facto  proof,  by  saying  befor&- 
hand  that  they  agree  that  the  value  of  the  subject  of  insurance  shall  be  a  som 
certain ;  and  then  the  policy  is  called  valued,  and  the  effect  is  the  same  as  if 
the  sum  inserted  had  been  proved  to  be  the  value  of  the  thing  insured.  Bot 
this  agreed  value  must  be  shown  on  the  face  of  the  policy ;  and  in  all  the  poli- 
ciea  I  have  ever  seen,  I  think  I  may  say  that  the  invariable  practice  is,  when  it 
is  intended  that  the  policy  shall  be  *  valued,'  after  stating  tne  sum  inaored,  to 
add,  *  valued  at  the  same,'  or  at  so  much,  adding  the  same  or  a  greater  som.— 
{Wiison  V.  Nelson,  83  L.  J.,  Q.  B.  220.) 

Shipping. — The  power  of  the  master  of  a  ship  to  bind  his  owners  personally 
is  but  a  branch  of  the  general  law  of  agency ;  and  where  the  master  of  a  ship 
contracts  as  such  in  a  French  port  to  carry  goods  for  a  foreigner,  his  authority 
to  bind  his  owners  is  that  conferred  by  the  law  of  the  country  to  which  the  ship 
belongs  ;  and  in  the  case  of  a  French  contract  is  subject  to  defeasance  on  tbe 
abandonment  of  the  ship  and  freight ;  and  the  flag  of  the  ship  is  notice  to  all 
the  world  that  his  implied  authority  is  limited  by  the  law  of  that  flag.  Black- 
burn, J. :  There  is  a  singular  absence  of  authority  on  this  subject  in  our  own 
Courts,  but  the  point  has  twice  come  before  the  Courts  in  America,  and  the 
decisions  are  opposed  to  each  other.  In  Arago  v.  CurreU  (1  Louis.  Rep.  528) 
the  Court  in  Louisiana  held,  that  the  limit  of  the  liability  of  the  owners  of  a 
Louisiana  ship  was  govemeni  by  the  law  of  Mexico,  whei^  the  contract  was 
made  by  their  master,  and  not  by  the  law  of  Louisiana,  treating  the  question  as 
one  depending  oil  the  law  of  nations.  In  the  more  recent  case  of  Pope  v.  Nicker- 
son  (3  Story's  Rep.  465),-  in  a  case  very  similar  in  its  facts  to  the  present  case, 
the  Court  of  Massachusetts  dissented  from  Arago  v.  CurrelL  Mr  Justice  Stoiy 
delivered  an  elaborate  judgment,  in  whiclr  he  collects  and  examines  the  Con- 
tinental authorities,  as  weSi  as  those  of  England  and  America,  and  he  treats  the 
question  as  depending  on  the  law  of  agency,  and  comes  to  the  conclusion  that 
the  limit  of  the  liabuity  of  the  owners  for  the  acts  of  theii*  master  depended 
upon  the  law  of  Massachusetts,  where  the  ship  was  owned,  and  not  on  we  law 
of  the  country  where  she  was  chartered,  or  of  that  where  the  goods  of  the  plain* 
tiffs  were  sold  by  the  master.— (Lioyd  v.  Guibert,  33  L.  J.,  Q.  B.  241.) 

Railways  Clauses  Act.— Where  a  railway  is  carried  over  a  highway  by 
means  of  a  bridge,  no  liability  to  keep  in  repair  the  immediate  approaches  on 
each  side  of  the  bridge  is  cast  iKx>n  the  company  by  reason  of  any  of  ^e  pro- 
visions in  the  Railways  Clauses  Consolidation  Act,  1845,  even  though  the  com- 
pany have  lowered  the  level  of  the  old  highway  in  making  those  approaches. 
—(^London  and  North- Western  Rail,  Co.  v.  The  Surveyor  ^Highways  for  the 
Township  of  Skerton,  33  L.  J.,  M.  C.  168.) 

Acquiescence. — A.  B.  and  C.  D.  occupied  adjoining  houses,  and  C.  D., 
intending  to  erect  a  glass-room  as  a  photographic  studio  on  a  portion  of  lus 
})remi8es,  called  on  A.  B.  and  informed  him  of  his  intention,  pointing  out  the 
situation,  etc.,  but  this  was  done  after  dark  on  a  spring  evening.  He  also  said 
he  had  a  plan  of  the  erections,  and  a  contract  for  their  performance.  A  B. 
made  no  objection,  being,  as  he  alleged,  under  the  impression  that  the  new 
buildings  were  to  be  in  a  different  situation,  but  never  made  further  inqniries, 
nor  asked  to  see  the  plan.  C.  D.  commenced  his  preparations  eleven  days 
afterwards,  and  about  a  week  later  commenced  the  actual  building.  About  a 
week  after  this  A.  B.  discovered  his  mistake  as  to  the  position  of  the  new  build- 
ings, and  four  days  later  wrote  to  C.  D.  to  desist,  and  threatened  proceedings 
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in  the  Court  of  Chancery  if  compliance  were  refused.  Eight  days  afterwards, 
and  when  the  buildings  were  nearly  complete,  A.  B.  filed  a  bill  against  C.  D. 
On  appeal  it  was  hekl,  by  the  Lords  Justices  (dissenting  from  Wood,  V.C), 
that  there  was  no  such  acquiescence  as  would  deprive  A.  B.  of  his  right  to 
lelief .  Semhle — A  stronger  case  of  aoquiescence  is  requisite  to  debar  a  puiintiff 
from  relief  at  the  hearing  of  a  cause  tnan  to  disentitle  him  to  an  interiocatory 
injunction.— -(/oAiwon  v.  Wyatt,  33  L.  J.,  Ch.  394.) 

BxAL  OR  Pebsonal. — In  a  mining  lease,  besides  an  annual  surface  rent,  cer- 
tain half-yearly  payments,  described  as  ^further  consideration-money,*  and 
depending  upon  l^e  rate  of  working  the  mines,  were  reserved  to  the  lessor,  his 
heirs  and  assigns ;  and  it  was  held,  on  the  death  of  the  lessor  intestate,  that 
these  payments  were  not  purchase-money  passing  to  the  personal  representa- 
tire  of  tbe  lessor,  but  in  the  nature  of  rent,  to  which  therefore  the  heir  became 
entitled  as  incident  to  the  reversion. — {Barrs  v.  Xea,  33  L.  J.,  Ch.  437.) 

CoKPAMT. — One  of  the  directors  of  a  company,  established  under  the  Joint- 
Stock  Companies  Act,  1844,  and  having  definite  borrowing  powers,  made 
adrances  (not  in  accordance  with  the  borrowing  powers)  to  meet  the  necessary 
expenses  of  carrying  on  the  concern.  Subsequently  the  company,  after  being 
r^stered  as  a  limited  company  under  the  Joint-Stock  Companies  Act,  1856, 
was  voluntarily  wound  up.  It  was  held  the  director  was  entitled  to  rank  as  a 
creditor  of  the  company,  and  to  receive  payment  next  after  the  general  credi- 
tors, in  the  event  of  there  being  any  assets. — {Lowndes  v.  Tht  Gamett  and 
MouUf  Gold  Mining  Co.  of  America  {Limited)^  33  L.  J.,'Ch.  418.) 

DoMiciL. — Testator,  having  a  Scotch  domicil  of  origin,  went  to  India  in 
1840,  where  he  purchased  a  coffee  plantation,  and  continued  to  reside  and 
carry  on  his  trade  till  1858,  when,  on  account  of  ill  health,  he  came  over  to 
this  country,  and  resided  here  and  in  Scotland  for  eighteen  months,  after  which 
he  returned  to  his  plantation  in  India,  and  lived  there  till  his  death  in  1860. 
It  was  held,  testator  had  acquired  an  Anglo-Indian  domicil,  which  was  not 
changed  at  the  time  of  his  death,  and  that  his  property  was  not  liable  to  legacy 
duty.  SembU—The  circumstance  that  a  foreign  fixed  residence  is  adopted  merely 
with  the  view  to  the  acquisition  of  a  fortune,  and  with  an  ulterior  intention  of 
returning  home,  is  not  sufficient  to  prevent  the  place  of  residence  from  becom- 
ing that  of  domicil.  Kindersley,  Y.C. :  I  was  strudc  with  the  decision  of  the 
Master  of  the  Rolls  in  the  unreported  case  of  Jopp  v.  Wood,  in  which  it  does 
not  appear  that  Moorhouse  v.  Lord  (32  L.  J.  Rep.  (N.  S.)  Chanc.  295,  S.C. 
Law  Tunes,  N.  S.  212)  was  cited.  I  must  say  that,  according  to  what  I  had 
always  considered  the  true  doctrine  of  domicil  to  be,  where  a  man  goes  to  a 
Gobny  not  intending  to  make  that  the  permanent  residence  of  himself  and 
family,  but  for  a  temporary  purpose,  and  for  acquiring  a  fortune,  he  retains 
his  original  donucil,  and  the  If  aster  of  the  Rolls  seems  to  have  come  to  that 
condusion.  On  the  one  hand,  then,  I  find  the  Master  of  the  Rolls,  in  accord- 
ance with  my  own  notions  of  abandonment  and  acquisition  of  domicil,  has  so 
held ;  but,  on  the  other  hand,  I  have  the  case  of  Moorhouse  v.  Lord,  in  which 
Lord  Cranworth,  Lord  Chelmsford,  and  Lord  Kingsdown  concurred  in  the 
opmion  that  Dr  Cochrane  had  clearly  abandoned  hu  Scotch  domicil.  Under 
sach  circumstances,  I  have  no  power  to  hold  that  Mr  Cannon  did  not  acquire 
an  Anglo-Indian  domicil. — (AUardice  v.  Onslow,  33  L.  J.,  Ch.  434.) 

Injunction. — Previous  to  1859  there  had  been  but  one  sidine  at  the  place, 
and  it  was  on  the  opposite  side  of  the  line  from  the  property  ox  8.  In  1859 
the  company  constructed  a  second  siding,  on  the  side  of  tne  line  nearest  to  the 
property  of  S.,  and  used  it  for  carrying  manure  from  London,  of  an  offensive 
description.  S.  remonstrated  from  time  to  time,  but  in  1862,  finding  the 
nuisance  greatly  increased,  in  the  month  of  May  he  made  a  formal  com^aint. 
Obtaining  no  redress,  he,  after  a  demand  by  his  solicitors,  filed,  in  January 
1863,  his  bill  for  an  injunction  and  for  an  inquiry  as  to  damages.  One  of  the 
Yice-Chancellors  considered  that  the  plaintiff  having  had  ample  time  to  estab- 


576  ENGLISH  CASES. 

lish  hiB  right  at  law,  and  having  failed  to  do  so,  was  n3t  entitled  to  file  a  bill 
for  an  injunction,  and  dismissed  the  bill  with  costs.  On  appeal,  the  Lords 
Justices  held,  that  there  had  not  been  a  nuisance  so  continuous  and  systematic 
as  to  justify  the  grant  of  the  injunction,  and  they  agreed  to  the  dismieBal  of 
the  bill,  but  without  prejudice  to  plaintiff^s  right  to  an  action,  and  without 
costs,  and  gave  no  costs  of  the  appeal.-— («St&ame  y.  The  Great  Northern  Rail 
Co,,  38  L.  J.,  Ch.  399.) 

Insurakce  against  Fire The  fire  policies  issued  by  an  insurance  company 

provided  that  the  company  would  not  be  responsible  for  any  losses  by  explodon^ 
except  explosion  by  gas.  A  vessel  laden  with  gunpowder  took  fire  and  exploded, 
and  the  concussion  of  the  air  caused  considerable  damage  to  the  property,  more 
especially  to  windows  and  glass,  of  persons  who  had  effected  insurances  with 
the  company.  The  directors  having  decided  to  pay  the  losses  thus  occasioned, 
a  bill  was  filed  by  one  of  the  shareholders  seeking  an  injunction  to  restrain  the 
directors  from  so  applying  the  funds  of  the  company ;  and  it  was  held,  that 
assuming  the  company  not  to  be  legally  liable,  yet,  as  the  evidence  proved  that 
payment  of  such  losses,  as  of  favour,  was  in  accordance  with  the  course  pursued 
oy  other  companies  in  the  particular  case,  and  with  the  usual  custom  of  fire 
insurance  companies,  the  directors  must  be  regarded  as  acting  fairly  within 
the  limits  of  their  authority  for  the  Jbenefit  of  the  company,  and  the  bill  was 
dismissed  with  costs.  The  distinction  between  an  application  of  the  funds  of 
a  company  to  a  purpose  not  falling  properly  within  the  objects  of  the  company, 
and  a  gratuitous  payment  out  of  the  funds  thereof  in  the  ordinary  course  of 
business,  pointed  out  and  es^lained.  Wood,  Y.G. :  Mr  James  put  the  case  of 
a  school,  and  asked  whether,  if  the  company  subscribed  to  a  school,  that  was  a 
legitimate  mode  of  conducting  business.  I  meet  that  in  this  way  :  that  if  a 
number  of  insurance  offices  nmde  donations  to  schools  in  the  ordinary  way  of 
carrying  on  their  business,  any  other  insurance  office  might  do  the  same  thing. 
So,  again,  with  a  dinner.  If  they  started  with  a  'dinner,  as  some  companies 
do,  giving  invitations  to  their  friends  to  come  to  a  meeting  for  the  purpose  of 
giving  notoriety  to  their  business,  that  is  solely  a  matter  to  be  judged  of  by 
the  ordinary  custom  and  mode  of  conducting  business.  If  that  is  the  ordinary 
mode  of  carrying  on  business,  then  this  shareholder,  the  plaintiff,  has  contracted 
to  carry  it  on  in  the  ordinary  way.  And  if  you  put  an  extreme  case,  as  that 
of  a  man  having  died  who  is  insured  against  loss  by  fire,  and  a  claim  being 
made  as  if  there  had  been  a  life  insurance,  the  answer  to  that  would  be  that 
that  is  not  the  way  in  which  business  is  conducted,  and  that  no  insurance 
company  ever  did  anything  of  the  kind. — (Taunton  v.  The  Royal  Insurance  0?., 
33  L.  J.,  Ch.  406.) 

Insurance  on  Life — Policies  of  assurance  containing  a  proviso  making  them 
void  in  case  of  the  death  of  the  assured  by  his  own  hand,  except  to  the  extent 
of  the  interest  of  an  assignee  for  value,  were  mortgaged,  together  with  other 
property,  as  security  for  a  sum  far  exceeding  the  value  of  the  policies.  The 
assured,  in  a  fit  of  insanity,  conomitted  suicide.  The  assurers  paid  the  money 
due  on  the  policies  to  the  mortgagee,  and  afterwards  filed  a  bill,  praying  that 
the  sums  paid  by  them  might  be  charged  on  the  other  property  included  in  the 
mortgage,  or,  at  all  events,  that  the  mortgage  moneys  might  be  apportioned 
amongst  all  the  property  comprised  in  the  mortgage ;  and  that  if  the  mort- 
gaged premises  other  than  the  policies  should  prove  insufficient  to  raise  the 
amount  the  plaintiffs  might  be  declared  entitled  to,  plaintiffs  might  stand  as 
creditors  in  respect  of  the  deficiency  against  the  general  assets  of  the  asBured. 
It  was  held,  that  the  above-mentioned  proviso  was  for  the  benefit  of  the 
assured,  and  not  merely  for  the  protection  of  an  assignee  for  value :  also,  that 
the  plaintiffs  were  principal  debtors  in  respect  of  what  was.  due  upon  the 
policies ;  and  therefore  were  entitled  to  none  of  the  relief  prayed. — (The  Solid- 
tors  and  General  Life  Assurance  Society  v.  Lamb^  33  L.  J.,  Ch.  426.) 
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Poisoned  Flesh  Prohibition,  etc. ;   to  prohibit  the  placing  of  Poisoned  Flesh  and 

Poisonous  Matters  in-  Plantations,  Fields,  and  Open  Places,  and  to  extend  the 

'Poisoned  Orain  Prohibition  Aot^lSeS' (26  &  27  Vict,  c.  118),     .  .90 

Railways — ^Railway  Companies;  to  facilitate  in  certain  casee  the  obtaining  of  further 

Powers  by  Bsilway  Companies,  .  .   95 

Railways — ^Railway  Companies ;  to  facilitate  in  certain  cases  the  obtaining  of  Powen 

for  the  Construction  of  Railways,  .  .  105 

Regulation  of  Chimney  Sweepers ;  to  amend  and  extend  the  Act  8  ft  4  W.  4,  c  85, 

for  the  Regulation  of  Chimney  Sweepers,     .  .  .15 

Sale  of  Gas ;  to  enable  certain  Royal  and  Parliamentary  Burghs  in  Scotland  to  avail 

themselves  of  the  Provisons  of  the  Acts  22  A  28  Vict,  c.  68,  and  23  ft  24  Vict, 

c.  146,  for  regulating  the  Sale  of  Gas,  .  .   60 

Salmon  Fisheries;  to  amend  the  Acts  26  ft  26  Vict,  c.  97,  and  26  ft  27  Vict,  c.  50, 

relating  to  Salmon  Fisheries  in  Scotland,  .93 

Seals  (Joint-Stock  Companies) ;  to  enable  Joint-Stock  Companies  carrying  on  Busi- 
ness in  Foreign  Countries  to  have  Official  Seals  to  be  used  in  such  Countries,    .     7 
Sheriffs-Substitute;  to  authorize  the  Lords  CommissionerB  of  the  Treasury  to  make 

Provision  in  regard  to  the  Salaries  of  certain  Sheriffs-Substitute  in  Scotland,    .    63 
Stamps— Stamp  Duties ;  for  granting  to  Her  Majesty  certlon  Stamp  Duties,  and  to 

amend  the  Laws  relating  to  the  Inland  Revenue,    .  .51 

Stamps ;  to  amend  the  above  Act  as  to  the  Stamp  Duties  on  certain  Letters  or  Powen 

of  Attorney,     .  .57 

Summary  Procedure;  to  make  Provision  for  Unifonnity  of  Process  in  Summary 

Criminal  Prosecutions,  and  Prosecutions  for  PenakieB  in  the  Inferior  Courts  in 

Scotland,  ..........    27 

Teinds,  Fish;  to  facilitate  the  Commutation  and  Sale  of  certain  Vicarage  Teinds  in 

Scotland, 10 

Turnpike  Roads  (Nuisances  on) ;  to  amend  the  Law  relating  to  certain  Nuisances  on 

Turnpike  Roads,  and  to  continue  certain  Turnpike  Acts  in  Great  Britain,  .    56 

Vicarage  Teinds,  to  facilitate  the  Conmiutation  and  Sale  of  certain,  .10 

Weights  and  Measures  (Metric  System) ;  to  render  pennissive  the  Use  of  the  Metric 

System  of  Weights  and  Measures,     .......    91 
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ANNO  VICESIMO  SEPTIMO 

VICTORIA    EEGINJ. 

Cap.  XVm. 

An  Act  to  grant  certain  Duties  of  Customs  and  Inland 
Revenue.— \l%ih  May  1864.] 

Stamp  Duties. 

IX.  For  the  Purposes  of  this  Act  with  respect  to  the  Definitioii 
Duty  on  Insurances  against  Loss  or  Daniage  by  Fire,  ^*tJ^^ 
*  Stock  in  Trade '  shall  be  understood  and  deemed  to  mean 
Goods,  Wares,  and  Merchandise  in  the  Possession  of  the 
Manufacturer  thereof  for  Sale,  or  in  the  Possession  of  any 
Manufacturer  as  Materials  to  be  used  for  the  Purpose,  or 

in  the  Process  of  any  Manufacture,  or  in  the  Possession 
of  any  Trader  for  Sale  in  the  course  of  his  Trade,  or  in 
the  Possession  of  any  Person  on  behalf  of  such  Manu- 
facturer or  Trader,  or  in  the  Possession  of  a  licensed  Pawn- 
broker, being  Goods  received  by  him  in  Pledge. 

X.  In  every  Policy  by  which  any  Insurance  from  Loss  Property 
or  Damage  by  Fire  shall  be  made  or  renewed  upon  any  >nfH^ 
Stock  in  Trade,  Machinery,  Implements,  or  Utensils  sub-  Ser^uced 
ject  to  the  reduced  Rate  of  yearly  Per-centage  Duty  by  §»*«  o* 
this  Act  imposed,  such  Stock  in  Trade,  Machinery,  Im-  dkSn-^ 
plements,  and  Utensils,  and  the  Sum  or  Sums  insured  guifihedin 
thereon,  shall  be  specified  and  set  forth  separately  from  all  l^d  abcTm 
other  Property  on  which  any  Insurance  shall  be  made  by  the  Quw^ 
the  same  jPolicy,  and  the  Quarterly  Accounts  required  by  J^t^*^ 
Law  to  be  kept  and  rendered  by  Persons,  Corporations, 

and  Companies  insuring  against  Fire  shall  contain  a 
separate  and  distinct  Account  of  all  such  Insurances  as 
aforesaid,  and  of  the  Sums  insured  thereby  respectively, 
and  all  other  Particulars  relating  thereto  required  by  Law 
to  be  specified  or  contained  in  such  Quarterly  Accounts : 
Provided  that  where  in  any  Policy  existing  at  the  Time  of  Property    ^ 

aadSiimf 
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insured  the  passing  of  this  Act  Property  insnred  subject  to  the 
mS*bedi»-  said  reduced  Rate  of  Duty  shall  not  be  separately  and  dis- 
*•' — '~*^-^  tinctly  specified  as  herein  required,  it  shall  be  lawful  to 
distinguish  the  same  and  the  Sum  or  Sums  insured  thereon 
by  any  Memorandum  to  be  written  or  endorsed  in  or  upon 
such  Policy. 

XI.  Whereas  by  an  Act  passed  in  the  Thirteenth  and 
Fourteenth  Years  of  the  Reign  of  Her  present  Majesty, 
Chapter  Ninety-seven,  certain  ad  valorem  Stamp  Duties 
were  granted  and  made  payable  under  the  Head  of 
*  Settlement*  in  the  Schedule  thereto  in  respect  of  any 
definite  and  certain  Principal  Sum  or  Sums  of  Money,  anil 
any  definite  and  certain  Share  or  Shares  in  any  of  the 
Government  or  Parliamentary  Stocks  or  Funds,  or  in  the 
jStocks  and  Funds  of  the  Governor  and  Company  of  the 
Bank  of  England  or  of  the  Bank  of  Ireland^  or  of  the  Eoht 
India  Company,  or  of  the  South  Sea  Company,  or  of  any 
other  Company  or  Corporation  :  And  whereas  it  is  ex- 
pedient to  explain  and  amend  the  said  Act  as  herein-after 
mentioned  :  Be  it  enacted,  That  the  said  Duties  so  granted 
and  made  payable  as  last  aforesaid  shall  be  deemed  to 
extend  to  and  shall  be  chargeable  upon  or  in  respect  of 
any  definite  and  certain  Principal  Sum  or  Sums  of  Money 
of  any  Denomination  or  Currency,  whether  British,  Foreign, 
or  Colonial,  and  any  definite  and  certain  Share  or  Shares 
in  the  Stocks  or  Funds  of  any  Foreign  or  Colonial  Grovem- 
ment.  State,  Corporation,  or  Company  whatsoever,  as  well 
as  iipon  or  in  respect  of  the  Shares,  Stocks,  and  Funds 
specified  in  the  saia  last-mentioned  Schedule. 

XH.  And  where  any  Principal  Sum  of  Money  secured 
or  contracted  for  by  or  which  may  become  due  or  payable 
upon  any  Bond,  Debenture,  Policy  of  Insurance,  Cove- 
nant, or  Contract  shall  be  settled  or  agreed  to  be  settled, 
or  such  Bond,  Debenture,  Policy,  Covenant,  or  Contract 
cfcm^We.  ^^^^^  ^®  settled,  or  assigned  or  transferred  by  way  of  Settle- 
ment, or  shall  be  agreed  so  to  be,  then  and' in  any  of  such 
Cases  the  same  shall  be  deemed  to  be  a  Settlement  of  such 
Principal  Sum  of  Money,  and  shall  be  chargeable  with  the 
said  ad  valorem  Stamp  Duties  on  the  Amount  thereof 
accordingly :  Provided  always,  that  where  the  Subject  of 
any  Setflement  shall  be  a  Policy  of  Insurance,  then,  if 
there  shall  not  be  any  certain  Covenant,  Contract,  or  Pro- 
vision made  for  keeping  up  such  Policy,  or  for  paying  the 
Premiums  which  may  become  payable  in  that  Behalf,  the 
said  ad  valorem  Duty  shall  be  chargeable  only  on  the  Value 
of' such  Policy  at  the  Date  of  such  Settlement. 
^2[tu£  XII^  -^'^d  where  the  Subject  of  any  Settlement  cbarge- 
Btooka  and  ^e  with  the  said  Duties  shall  be  any  Share  or  Shares  in 
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any  such  Stocks  or  Fands  as  aforesaid,  or  any  Sam  or  ^^"g^g^^ 
Sums  of  Money  secured  by  any  Foreign  or  Colonial  Bond,  secured  by 
Debenture,  or  other  Security  bearing  a  marketable  Value  q°[®*^®^ 
in  the  English  Market,  then  the  Value  of  such  Share  or  securities, 
^Shares,  and  of  such  Bond,  Debenture,  or  other  Security  ^^  ©^ 
respectively,  shall  be  ascertained  and  determined  by  the  nreased^in 
aven^  selling  Price  thereof  on  the  Day  or  on  either  of  the  foreign  or 
Ten  Days  preceding  the  Day  of  the  Date  of  the  Deed  or  cureency, 
Instrument  of  Settlement,  or  if  no  sale  shall  have  taken  bow  asoer- 
place  within  such  Ten  Days,  then  according  to  the  average  ^^^  "*** 
selling  Price  thereof  on  the  Day  of  the  last  preceding  Sale,  mined^ 
and  the  said  ad  valorem  Duties  shall  be  chargeable  on  such 
Settlement  in  respect  of  the  Value  so   ascertained  and 
determined;  and  the  Value  of  any  Sum  or  Sums  of  Money 
expressed  in  Coin  of  a  Foreign  or  Colonial  Denomination 
ur  Currency  shall  be  determined  by  the  current  Rate  of 
Exchange  on  the  Day  of  the  Date  of  the  Deed  or  Instru- 
ment of  Settlement,  and  the  said  ad  valorem  Duties  shall 
be  chargeable  in  respect  of  the  Value  so  determined  as  last 
aforesaid. 

XIV.  The  Stamp  Duty  by  this  Act   imposed   on  a  ^^5^ 
Voting  Paper  as  described  in  Schedule  (C.)  to  this  Act  SSionsfe^ 
may  be  denoted  by  an  adhesive  Stamp,  in  like  Manner  as  ^tin^  to 
the  Stamp  Duty  on  an  Instrument  appointing  a  Proxy;  apply  to*" 
and  all  Provisions  and  Regulations  relating  to  the  Par-  voting 
ticulars  to  be  inserted  in  such  last^mentioned  Instrument,     ^^^^^ 

or  to  the  cancelling  or  obliterating  an  adhesive  Stamp 
affixed  thereto,  and  all  Penalties  for  any  Neglect  or  Omift* 
sion  to  comply  with  any  such  Provisions  or  Regulations, 
or  for  making  or  signing  any  such  Instrument  on  Paper 
i)ot  duly  stamped,  or  for  voting  or  attempting  to  vote  under 
any  such  Instrument  not  duly  stamped,  shall  be  deemed  to 
apply  and  shall  be  observed  and  enforced,  mxOaiis  mtUandisy 
in  relation  to  any  such  Voting  Paper  as  aforesaid* 

Income  Tax. 

XV.  And  whereas  under  and  by  virtue  of  the  Fortieth  ^^^, 
Section  of  the  Act  passed  in  the  Sixteenth  and  Seventeenth  u,^er*Sec? 
Years  of  Her  Majesty's  Reign,  Chapter  Thirty-four,  Per-  40of  16& 
sons  liable  to  the  Payment  of  Rent,  yearly  Interest,  or  any  JJ^^*^  de- 
Annuity  or  other  annual  Payment  therein  mentioned,  are  ductedfrom 
entitled  and  authorized  on  making  such  Payment  to  deduct  ^^t,^eto, 
and  retain  thereout  the  Amount  of  the  Rate  of  Income  attbeRate 
Tax  which  shall  be  payable  at  the  Time  when  such  Pay-  5^^g\|^ 
ment  becomes  due :  Be  it  enacted,  That  the  Persons  liable  Period 

to  and  making  any  such  Payment  as  aforesaid  shall  be  ^^^ 
entitled  and  are  hereby  authorized  to  deduct  and  retain  accraing. 
thereout  the  Amount  of  the  Rate  or  a  proportionate  Amount 
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of  the  several  Rates  of  Income  Tax  which  were  chargeable 
by  Law  upon  or  in  respect  of  such  Bent,  Interest,  Annuity, 
or  other  annual  Payment,  or  the  Source  thereof,  during 
the  Period  through  which  the  same  was  accruing  due,  anv- 
thinff  in  the  said  recited  Act  to  the  contrary  notwitn- 
standing. 

Schedule  (0.) 

Containing  the  Duties  of  Stamps  granted  by  this  Act  in  Ueu  of  the 
Stamp  Duties  now  chargeable  on  the  several  Instruments^  Matters, 
and  Things  in  this  Schedule  mentioned. 

Fire  Insurance* 

In  lieu  of  the  yearly  Per-centage  Duty  now  chargeable  for  or  in 
respect  of  any  Insurance  from  Loss  or  Damage  by  Fire  only, 
which  shall  be  made  or  renewed  on  or  after  the  Twenty-fifth  day 
of  June  One  thousand  eight  hundred  and  sixty-four,  of  or  upon 
any  Goods,  Wares,  or  Merchandise,  being  Stock  in  Trade,  or  of 
or  upon  any  Machinery,  Fixtures,  Implements,  or  Utensils  used 
for  tne  Purpose  of  any  Manufacture  or  Trade,  there  shall  be 
charged  and  paid  yearly  a  Duty  at  and  after  the  Rate  of  One 
Shilling  and  Sixpence  per  Annum  for  every  One  hundred  Pounds 
insured ;  and  when  any  such  Insurance  as  aforesaid  shall  be  made 
or  renewed  at  any  Time  between  the  Twenty-second  Day  of  April 
One  Thousand  eight  hundred  and  sixty-four  and  the  said  Twent)- 
fifth  Day  of  June,  for  any  Period  of  Time  extending  beyond  the 
said  last-mentioned  Day,  there  shall  be  charged  and  paid  for  and 
in  respect  of  the  Time  intervening  between  the  making  or  re- 
newing of  the  said  Insurance  and  the  said  Twenty-fifth  Day  of 
June,  the  yearly  Per-centage  Duty  at  and  after  the  Rate  charge- 
able on  the  said  Twenty-second  Day  of  April,  and  for  and  in 
respect  of  any  subsequent  Period,  including  tne  said  Twenty-fifth 
Day  of  June,  the  Rate  of  Duty  chargeable  according  to  this 
Resolution ;  and  no  Return  or  Allowance  of  Duty,  except  at  and 
after  the  last-mentioned  Rate,  shall  be  made  in  respect  of  Time 
unexpired,  or  otherwise,  on  any  such  Insurance  as  aforesaid  which 
shall  have  been  made  or  renewed  before  the  said  Twenty-second 
Day  of  April  One  thousand  eight  hundred  and  sixty-four. 

Letters  or  Powers  of  Attorneyy  Proxies^  etc.  {that  is  to  say)y 

For  and  upon  any  Letter  or  Power  of  Attorney : 
For  the  Sale,  Transfer,  or  Acceptance  of  any  of  the  Government 
or  Parliamentary  Stocks  or  Funds  : 

If  the  value  of  such  Stocks  or  Funds  shall  exceed 

L.20 L.1    0   0 

Andif  such  Value  shall  not  exceed  L.20  .       0    5    0 

For  the  Receipt  of  Dividends  or  Interest  of  any  of  the  Govern- 
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ment  or  Parliamentary  Stocks  or  Funds,  or  of  the  Stocks, 
Funds,  or  Shares,  of  or  in  any  Joint  Stock  Company  or  other 
Company  or  Society  whose  Stocks  or  Funds  are  divided  into 
Shares  and  transferable : 

If  the  same  shall  be  for  the  Receipt  of  One  Pay- 
ment only      .....  L.O     1     0 
And  if  the  same  shall  be  for  a  continuous  Receipt, 

or  for  the  Receipt  of  more  than  One  Payment      0     5    0 

For  the  Receipt  of  any  Sum  of  Money,  or  any  Cheoue, 
Note,  or  Draft  for  any  Sum  of  Money  not  exceeaing 
L.20  (except  in  the  Cases  aforesaid),  or  any  periodical 
Payment  (other  than  as  aforesaid),  not  exceeding  the 
annual  Sum  of  L.IO  .  .  •  .050 

Letter  or  Power  of  Attorney,  Commission,  Factory,  Mandate,  or 
other  Instrument  in  the  Nature  thereof: 

For  the  sole  Purpose  of  appointing,  nominating,  or 
authorizing  any  Person  to  vote  as  a  Proxy  or  other- 
wise at  One  Meeting  of  the  Proprietors  or  Share- 
holders of  any  Joint  Stock  or  other  Company,  or  of 
the  Members  of  any  Society  or  Institution,  or  of  the 
Contributors  to  the  Funds  thereof,  or  at  One  Meeting 
of  any  Body  exercising  a  public  Trust  in  the  United 
Kingdom,  or  to  vote  at  One  Parish  Meeting  of 
Heritors  or  Proprietors  of  Real  or  Heritable  Property 
in  Scotland  .....  L.O    0     1 

Voting  Paper  (that  is  to  say), 

Any  Instrument  for  the  Purpose  of  voting  by  any 
Person  entitled  to  vote  at  any  such  Meeting  as  afore- 
said in  any  Part  of  the  United  Kingdom  .       0    0     1 
For  and  upon  any  Letter  or  Power  of  Attorney  made  by  any  Petty 

OfBcer,  Seaman,  Marine,  or  Soldier  serving  as  a  Marine,  or  by 

the  Executors  or  Administrators  of  any  such  Person — 
For  receiving  Prize  Money  or  Wages        .  .  L.O     1     0 

For  and  upon  any  Letter  or  Power  of  Attorney  of  any 
other  Kind  or  Commission  or  Factory  in  the  Nature 
thereof     .  .  .  ,  .  .       1   10    0 

EXEMPTIONS. 

Any  Letter  of  Attorney  for  the  Receipt  of  Dividends  of  any 
definite  and  certain  Share  of  the  Government  or  Parliamentary 
Stocks  or  Funds  producing  a  yearly  Dividend  of  less  than  L.3. 

Any  Letter  or  Power  of  Attorney  or  Proxy  filed  in  any  Ecclesias- 
tical Court. 

Appointments  to  Ecclesiastical  Beneficesj  etc. 

For  and  upon  any  Donation  or  Presentation,  by  whomsoever  made, 

of  or  to  any  Ecclesiastical  Benefice,  Dignity,  or  Promotion  : 
Also  for  and  upon  any  Collation  by  any  Archbishop  or  Bishop  or 
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by  any  other  ordinary  or  competent  Aathority  to  any  Ecclesias- 
tical Benefice,  Dignity,  or  Promotion  : 
Also  for  and  upon  any  Institution  granted  by  any  Archbishop, 
Bishop,  Chancellor,  or  other  Ordinary,  or  by  any  Ecclesiastical 
Court,  to  any  Ecclesiastical  Benefice,  Dignity  or  Promotion, 
proceeding  upon   the  Petition  of  the  Patron  to  be  himself 
admitted  and  instituted,  and  not  upon  a  Presentation : 
Also  for  and  upon  any  Nomination  by  Her  Majesty,  Her  Heirs  or 
Successors,  or  by  any  other  Patron,  to  any  Perpetual  Curacy: 
Also  for  and  upon  any  Licence  to  hold  a  Perpetual  Curacy  not 
proceeding  upon  a  Nomination : 

Where  the  net  yearly  Value  of  any  such  Benefice^  Dignity, 
Promotion,  or  Perpetual  Curacy-— 
Shall  exceed  L.50  and  not  exceed  L.lOO 
„  100  „  150 

„  150  „  200 

„  200  „  250 

„  250  „  300 

And  where  such  Value  shall  exceed  L.300 
And  also  (where  such  Value  shall  exceed  L.300) 
for  every  L.lOO  thereof  over  and  above  the 
first  L.200  a  further  Duty  of  .  ^    0    0 

Note, — The  yearly  Value  of  such  Benefice,  Dignity, 
Promotion,  or  Perpetual  Curacy  in  any  and  every 
of  the  Cases  aforesaid  to  be  ascertained  and  deter- 
mined by   the   Certificate  of   the    Ecclesiastical 
Commissioners  for  England  and  Ireland  respec- 
tively, to  be  written  on  the  Instrument  charged 
with  Duty ;  provided  always,  that  Two  or  more 
Benefices,  or  a  Benefice  and  any  other  Ecclesiastical 
Preferment  episcopally  or  permanently  united  shall 
be  deemed  One  Benefice  only. 
Also  for  and  upon  any  Collation,  Institution,  or  Admis- 
sion by  any  Presbytery  or  other  competent  Authority 
to  any  Ecclesiastical  Benefice  in  Scotland  •    L.2    0    0 

eXlemptiOns. 

1.  Any  Collation  or  Appointment  by  any  Archbishop  or  Bishop 

to  any  Cathedral,  Prebend,  Dignity,  or  Honorary  Canonry 
having  no  Endowment  or  Emolument  attached  thereto. 

2.  Any  Institution  proceeding  upon  a  Presentation. 

3.  Any  Licence  to  hold  a  Perpetual  Curacy  proceeding  upon  a 

Nomination. 

Schedule  (D.) 
Containing  the  Rates  and  Duties  of  Income  Tax  granted  by  tliis  Act, 
For  One  Year  commencing  on  the  Sixth  Day  of  April  One 
thousand  eight  hundred  and  sixty-four,  for  and  in  respect  of  all 
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Property,  Profits,  and  Gains  mentioned  or  described  as  chargeable 
in  the  Act  passed  in  the  Sixteenth  and  Seventeenth  Years  of  Her 
Majesty's  Beign,  Chapter  Thirty-fonr,  for  granting  to  her  Majesty 
Duties  on  Profits  arising  from  Property,  Professions,  Trades  and 
Offices,  the  following  Bates  and  Daties  (that  is  to  say), 
For  every  Twenty  Shillings  of  the  Annual  Value  or  Amount  of 
all  such  Property,  Profits,  and  Gains  (except  those  chargeable 
under  Schedule  (B.)  of  the  said  Act),  the  Rate  or  Duty  of 
Sixpence. 
And  for  and  in  respect  of  the  Occupation  of  Lands,  Tenements, 
Hereditaments,    and  Heritages    chargeable   under  Schedule 
(B.)    of  the  said  Act,  for  every  Twenty   Shillings   of  the 
annual  Value  thereof— 

In  England  the  Rate  or  Duty  of  Threepence : 

And  in  Scotland  and  Ireland  respectively  the  Rate  or  Duty 

of  Twopence  farthing : 

Subject  to  the  Provisions  contained  in  Section  Three  of  an  Act 

passed  in  the  last  Session  of  Parliament,  Chapter  Twenty-two, 

for  the  Exemption  of  Persons  whose  whole  Income  from  every 

Source  is  under  One  hundred  Pounds  a  Year,  and  the  Relief 

of  those  whose  Income  is  under  Two  hundred  Pounds  a  Year. 


Cap.  XIX. 

An  Actio  enable  Joint  Stock  Companies  carrying  on  jBimi- 
nese  in  Foreign  Countries  to  have  OJicial  Seals  to  be  used 
in  such  Countries.— [I8tli  May  1864.] 

Whereas  there  have  been  and  may  be  established  in  the 
United  Kingdom  Companies  whose  Business  is  to  be 
carried  on  in  Countries  not  situate  in  the  United  Kingdom, 
and  it  is  convenient  and  desirable  that  Investments  may  be 
made,  and  Mortgages,  Conveyances,  and  Leases  taken, 
and  Contracts  and  Engagements  entered  into,  on  behalf  of 
the  Company,  in  such  Countries,  in  the  Name  of  the 
Company :  Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows : 

I.  This  Act  may  be  cited  for  all  Purposes  as  ^The  Short  TiUe. 
Companies  Seals  Act,  1864.' 

II.  Any  Company,  under  '  The  Companies  Act,  1862,'  P^^er  to 
whose  Objects  require  or  comprise  the  Transaction   of  toESJe^lm 
Business,  as  herein-before  mentioned,  in  Foreign  Countries,  Official 
iBay  cause  to  be  prepared  an  OiBcial  Seal  for  and  to  be 
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used  in  any  Place,  District,  or  Territory  situate  ont  of  tae 
United  Kingdom,  in  which  the  Business  of  the  Companj 
shall  be  carried  on,  and  every  such  Official  Seal  may  and 
shall  be  a  Fac-simile  of  or  as  nearly  as  practicable  a  Fac- 
simile of  the  Common  Seal  of  the  Company,  with  the 
Exception  that  on  the  Face  thereof  shall  be  inscribed  the 
Name  of  each  and  every  Place,  District,  or  Territory  in 
and  for  which  it  is  to  be  used :  Provided  that  it  shall  be 
lawful  for  any  such  Company  as  aforesaid  from  Time  to 
Time  to  break  up  and  renew  any  Official  Seal  or  Seals, 
and  to  vary  the  Limits  within  which  it  is  intended  to  be 
used. 

ni.  Every  Company  having  or  using  any  such  Official 
Seal  as  is  authorized  by  this  Act  may  from  Time  to  Time, 
by  any  Instrument  or  Instruments  in  Writing  under  the 
Common  Seal  of  the  Company,  empower  any  Agent  or 
Agents  specially  appointed  for  the  Purpose,  or  any  local 
Agent,  Board,  Committee,  Manager,  or  Commissioner, 
appointed  under  the  Provisions  of  the  Articles  of  Associa- 
tion of  such  Company,  in  any  Place,  District,  or  Territon- 
situate  out  of  the  United  Kingdom  where  the  Business 
of  the  Company  shall  for  the  Time  being  be  carried  on, 
to  affix  such  Official  Seal  to  any  Deed,  Contract,  or  other 
Instrument  to  which  the  Company  is  or  shall  be  made  a 
Party  in  such  Place,  District,  or  Territory,  and  no  other 
Order  of  the  Company  or  the  Board  of  Directors  thereof 
shall  be  necessary  to  authorize  any  such  Seal  to  be  affixed 
to  any  Deed,  Contract,  or  other  Instrument. 

IV.  Every  Power  granted  under  the  last  preceding 
Section  shall,  as  between  the  Company,  their  Successors 
and  Assigns,  on  the  one  hand,  and  the  Person  or  Persons 
dealing  with  the  Agent  or  Agents,  Board,  Committee, 
Manager,  or  Commissioner  named  in  the  Instrument  con- 
ferring the  Power,  and  all  Parties  claiming  through  or 
under  such  Person  or  Persons,  on  the  other  hand,  continae 
in  force  during  the  Period,  if  any,  mentioned  in  the  In- 
strument conferring  the  Power,  or  if  no  Power  be  there 
mentioned  then  until  Notice  of  the  Revocation  or  Deter- 
mination of  the  Power  shall  have  been  given  to  such 
Person  or  Persons  as  aforesaid. 

y.  Whenever  any  such  Official  Seal  as  aforesaid  shall 
be  affixed  to  any  Document,  the  Person  affixing  the  same 
shall,  by  Writing  under  his  Hand,  and  written  on  the 
Document  to  which  the  Seal  mav  have  been  affixed,  certify 
the  Date  when  and  the  Place  where  the  same  was  affixed ; 
and  any  Document  to  which  any  such  Seal  shall  have  been 
duly  affixed  within  the  District  or  Territory  or  Place  the 
Name  whereof  is  inscribed  on  such  Seal  shall  bind  the 
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Company  in  the  same  Way  and  to  the  same  Extent  and 
have  the  same  Force  and  Effect  as  if  it  had  been  duly  sealed 
with  the  Common  Seal  of  the  Company. 

VI.  The  Powers  given  by  this  Act  shall  be  exercised  by  Companies 
such  Companies  only  as  are  or  shall  be  expressly  authorized  Sae  Powers 
to  exercise  the  same  by  their  Articles  of  Association,  or  a  of  Act 
special   Kesolution  passed  according  to  the  Provisions  of  ^^JSijed. 
^  The  Companies  Act,  1862,'  and  shall  be  exercised  by  such 
Companies  subject  to  any  Directions  or  Bestrictions  in 
their   Articles  of  Association  or  the  special  Besolutions 
contained. 

YII.  Nothing  in  this  Act  contained  shall  operate  to  Section  65 
repeal  the  Provisions  of  the  Fifty-fifth  Section  of  'The  yi^tll 
Companies  Act,  1862,'  but  such  Section  shall  continue  in  not  re- 
force,  and  all  Acts  done  or  to  be  done  thereunder  shall  be  P®*^^ 
as  valid  and  effectual  as  if  this  Act  had  not  been  passed. 


Cap.  XXX. 

An  Act  to  provide  for  the  Alteration  of  tlie  Circuits  of  Hie 
Court  of  Jitsiidary  in  Scotland,  and  for  holding  addi- 
tional Circuit  Courts. — [23ci  June  1864.] 

Whereas  it  is  expedient  to  make  Provbion  for  altering 
the  Circuits  of  the  Court  of  Justiciary  in  Scotland  :  Be  it 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  Authority  of  the  same,  as  follows : 

I.  It  shall  be  lawful  for  Her  Majesty  in  Council,  from  ^^^ 
Time  to  Time  as  Her  Majesty  in  Council   may  think  je^yin 
fit,  to  alter  the  Circuits  of  the   Court  of  Justiciary  in  Council  to 
Scotland^  or  any  of  them,  to  form  new  Circuits,  to  fix  and  oireuit«  of 
determine  the  Limits  of  each  existing  or  new  Circuit,  and  Court  of 
the  Counties  or  Portions  of  Counties,  Cities  or  Burghs,  f^^l^ 
and  Districts,  which  shall  be  included  within  the  same,  to  land, 
detach  any  County  or  Portion  of  a  County  from  any  Circuit, 
and  to  include  the  same  in  any  other  existing  or  new 
Circuit,  and  also  to  fix  and  determine  the  Places  at  \yhich 
the  Circuit  Courts  shall  be  held  within  each  such  Circuit, 
and  to  alter  such  Places :  Provided  always,  that  Circuit 
Courts  shall  continue  to  be  held  at  such  Tow^ns  as  are 
appointee!  for  keeping  and  holding  Curcuit  Courts  bv  an 
Act  of  the  Parliament  of  Scotland,  Number  Forty,  made  in 
the  Year  One  thousand  six  liundbred  and  seventy-two,  in- 

b 
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tituled  An  Act  concerning  the  BegulaHon  of  JudiecOories, 

and  an  Act  passed  in  the  Twentieth  Year  of  His  Majesty 

King  George  the  Second,  Chapter  Forty-three,  intituled 

An  Act  for  taking  away  and  abolishing  the  Heritable  Juris- 

dictions  in  Scotland. 

Orders  in        H.  Every  Order  to  be  made  by  Her  Majesty  in  Conncil 

to  pnb?  ^   ^  pursuance  of  this  Act  shall  be  published  in  such  Manner 

lished,  and  as  Her  Majesty  in  Council  may  direct,  and  shall  take  effect 

^^g        from  the  Date  thereof,  or  from  such  other  Date  as  may  be 

effect         specified  therein :  Provided  always,  that  before  any  such 

Order  shall  be  made  for  altering  tne  present  Arrangement, 

Notice  thereof  shall  be  published  in  the  Edinburgh  Gazette 

at  least  Three  Months  previously,  and  an  Opportunity 

given  to  be  heard  thereon  to  the  Lord  Lieutenant,  the 

Sheriffs,  Justices  of  Peace,  Commissioners  of  Supply,  and 

the  Magistrates  of  Burghs  of  the  Counties  to  be  a£^ted 

by  the  proposed  Change. 

Power  to         III.  It  shall  be  lawful  for  the  Jud^  of  the  Court  of 

JulSciwT    Justiciary,  and  they  are  hereby  required,  from  Time  to 

to  m&ke       Time,  to  make  such  Orders  ana  Regulations,  and  to  pass 

OrfCTB  and  g,jg}j  ^g^  Qf  Adjournal,  as  may  be  necessary  for  carrying 

tionfl.  into  effect  the  Provisions  of  this  Act,  and  of  any  Order  to 

be  made  by  Her  Majesty  in  Council  in  pursuance  thereof. 


Cap.  XXXIH. 

An  Act  to  facilitate  the  Commvtation  and  Sale  of  certain 
Vicarage  Teinds  in  Scotland. — [30^7*  June  1864.] 

Whereas  by  Two  Acts,  being  respectively  the  Seventeenth 

Pari.  1        and  Nineteenth  of  the  First  Parliament  of  His  Muesty 

&hS?°L     -^"S  Charles  the  First,  held  at  Edinburgh  in  the  Year 

cc.  I7ri9'     Sixteen  hundred  and  thirty-three,  Provbion  was  made  for 

the  Valuation  and  Sale  of  Teinds,  Parsonage  and  yica^ 

age,  to  those  Persons  liable  in  Payment  of  the  same,  except 

in  so  far  as  such  Teinds  had  been  previously  assigned  to 

the  Minister  serving  the  Cure  :  And  whereas  by  the  Thir- 

ParL  1,        tieth  Act  of  the  Second  Session  of  the  First  Parliament  of 

m90>of     Their  Majesties  King  William  and  Queen  -3/ary,  held  at 

wiu.  A       Edinburgh  in  the  Year  Sixteen  hundred  and  ninetv,  in- 

Mar.  a  80.    tituled  An  Act  and  Commission  for  Plantation  of  Kirks  and 

Valuation  of  Teinds^  it  was,  inter  alia^  enacted,  that  the 

Kules  contained  in  the  foresaid  Acts  for  the  Valuation  and 

Sale  of  Teinds  shall  extend  to  all  Teinds, '  except  such  as 

belong  to  and  are  })ossest  by  Ministers  for  their  Stipends 

and  Provisions,  which  are  only  to  be  valued,  but  not  to 
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be  sold  or  bought :'  And  whereas  by  the  Ninth  Act  of 
the  Fourth  Session  of  Queen  Annis  First  Parliament,  held 
at  Edinburgh  in  the  Year  Seventeen  hundred  and  seven, 
intituled  Act  anent  Plantation  of  Kirks  and  Valuation  of 
Teindsy  it  was,  iTiter  alia^  enacted,  that  the  Lords  of  Council 
and  Session  shall  judge,  cognosce,  and  determine  in  all 
Affairs  and  Causes  whatsoever  which  by  the  Laws  and 
Acts  of  Parliament  of  the  Kingdom  of  Scotland  were  for- 
merly referred  to  and  did  pertain  and  belong  to  the  Juris- 
diction and  Cognizance  of  the  Commissioners  for  Plantation 
of  Kirks  and  V  aluation  of  Teinds :  And  whereas  there 
are  several  Parishes  in  Scotland  in  which  Vicarage  Teinds 
on  Fish  are  payable  to  the  Ministers,  and  form  Part  of 
their  Stipends ;  and  it  is  expedient  that  Provision  should 
be  made  for  the  Commutation  of  such  Teinds :  Be  it 
enacted  bv  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows  : 

I.  This  Act  may  be  cited  for  all  Purposes  as  '  The  Fish 
Teinds  (Scotland)  Act,  1864/ 

II.  The  following  Words  and  Expressions  in  this  Act 
shall  have  the  Meanings  hereby  assigned  to  them  : 

'  Fish  Teinds'  shall  mean  the  Vicarage  Teinds  on  Fish 
payable  to  the  Minister  of  any  Parish  in  Scotland^ 
and  forming  Part  of  his  Stipend  : 

*  Presbytery'  shall  mean  the  Presbytery  of  the  Bounds 

within  which  such  Parish  is  situate  : 

*  Sheriff'  shall  mean  the  Sheriff  of  the  County  in  which 

such  Parish  is  situate,  or,  in  the  Case  of  a  Parish 
situate  partly  in  one  County  and  partly  in  another, 
the  Sheriff  of  the  County  in  which  the  larger  Portion 
of  such  Parish  is  situate,  and  shall  include  Sheriff 
Substitute : 
'  Sheriff  Clerk'  shall  mean  the  Sheriff  Clerk  of  such 
County. 

III.  The  Provision  in  the  recited  Act  of  Sixteen  hundred 
and  ninety,  Chapter  Thirty,  that  Teinds  belonging  to  and 
])osses8ed  by  Ministers  for  their  Stipends  and  Provisions 
may  only  be  valued,  but  are  not  to  be  sold  or  bought,  shall, 
as  regards  Vicarage  Teinds  on  Fish,  be  and  the  same  is 
hereby  repealed,  in  so  far  as  inconsistent  with  the  Provi- 
sions of  this  Act,  but  no  further. 

IV.  In  any  Parish  in  which  there  are  Fish  Teinds  it 
shall  be  lawful  for  the  Minister  of  the  Parish,  the  Presby- 
tery, and  the  Persons  liable  in  Payment  of  Fish  Teinds,  to 
enter  into  an  Agreement  for  the  Commutation  or  Redemp- 
tion of  the  Fish  Teinds,  and  to  contract  for  the  Substitu- 
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tion  of  a  Capital  Sam  to  be  raised  and  invested  as  herein* 
after  provided. 

V.  Any  Ten  Persons  liable  in  the  Payment  of  Fish 
Teinds,  or  who  have  paid  or  have  been  required  to  pay  Fish 
Teinds  within  the  Period  of  Twelve  Months  immediately 
preceding  the  Date  of  the  Application  after  mentioned,  or 
m  any  Parish  where  less  than  Ten  Persons  are  so  liable  or 
have  been  so  required  to  pay  Fish  Teinds,  then  the  whole 
of  such  Persons  may  apply  by  Petition  to  the  Sheriff  to 
summon  a  Meeting  of  the  whole  Persons  resident  in  the 
Parish  who  are  liable  in  Payment  of  Fish  Teinds,  for  the 
Purpose  of  taking  into  consideration  the  Commutation  of 
the  Fish  Teinds  under  the  Provisions  of  this  Act 

VI.  Within  Eight  Days  after  the  Presentation  of  such 
Petition  the  Sheriff  shall  pronounce  an  Order  on  the 
Minister  of  the  Parish  or  the  Collector  of  the  Fish  Teinds 
to  lodge  with  the  Sheriff  Clerk  within  a  Period  to  be  speci- 
fied in  such  Order  a  Koll  of  the  Persons  liable  or  held  to 
be  liable  in  Payment  of  such  Teinds  for  the  Year  then 
current ;  and  after  the  Koll  has  been  lodged  the  Sheriff 
shall  direct  the  same  to  be  printed,  and  Copies  thereof  to 
be  affixed  for  Fomteen  Days  on  the  principal  Door  of  the 
Parish  Church  and  on  other  public  Places  within  the 
Parish  ;  and  immediately  after  the  Expiry  of  that  Period 
the  Sheriff  Clerk  shall  proceed  to  revise  the  Roll,  and 
within  Fourteen  Days  after  such  Expiry  mav,  on  Cause 
shown,  expunge  the  Name  of  any  Person  therefrom,  if 
satisfied  that  his  Name  has  been  erroneously  entered 
therein,  but  only  after  giving  due  Intimation  to  such  Person 
of  the  Intention  so  to  do ;  and  the  Sheriff  Clerk  may  also, 
if  satisfied  that  the  Name  of  any  Person  has  been  unduly 
omitted  from  the  Holl,  add  his  Name  thereto,  and  the  Koll 
so  revised  shall  be  attested  and  signed  by  the  Sheriff  and 
Sheriff  Clerk,  and  shall  be  final  and  conclusive  in  regard  to 
all  Matters  and  Things  to  be  done  under  the  Provisions 
of  this  Act;  and  the  Koll  shall  remain  in  the  Custody  of 
the  Sheriff  Clerk,  who  shall  deliver  a  Copy  thereof  to  any 
Person  applying  for  the  same,  on  Pavment  for  such  Copy  at 
the  Rate  of  Sixpence  for  every  One  hundred  Names  copied. 

VII.  On  the  Completion  and  Attestation  of  the  Roll  the 
Sheriff  shall  summon  a  Meeting  of  the  Persons  whose 
Names  are  entered  therein  to  be  held  in  some  convenient 
Place  within  the  Parish,  and  shall  intimate  the  Time  and 
Place  for  holding  such  Meeting  and  the  Purpose  thereof 
by  Advertisement,  signed  by  the  Sheriff  Clerk,  printed 
Copies  of  which  shall  be  affixed  on  the  principal  Uoor  of 
the  Parish  Church  and  on  other  public  Places  within  the 
Parish,  as  the  Sheriff  shall  direct,  at  least  Eight  Daj-s  pre- 
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vious  to  the  Day  of  holding  such  Meeting,  and  the  Sheriff 
shall  preside  thereat ;  and  such  Meeting  may  resolve  that 
the  Fish  Teinds  payable  in  such  Parish  shall  be  commuted 
under  the  Provisions  of  this  Act,  and  may  approve  of  any 
Deed  of  Agreement  between  the  I^iinister  of  the  Parish,  the 
Presbytery,  and  the  Persons  liable  in  Payment  of  Fish 
Teinds,  which  may  then  be  submitted  for  that  Purpose,  or 
may  resolve  to  adjourn  to  a  Second  Meeting  to  be  held 
within  Twenty-one  Days  thereafter,  in  order  to  prepare  and 
consider  any  such  Deed  of  Agreement,  or  may  resolve  to 
submit  the  Terms  of  such  Commutation  to  Arbitration  ; 
and  all  Questions  arising  at  such  Meeting  or  adjourned 
Meeting  shall  be  decided  by  the  Votes  of  a  Majority  of  the 
Persons  present  thereat,  and  whose  Names  are  on  the  Roll, 
and  such  Decision  shall  be  binding  on  all  Persons  whose 
Names  are  on  the  Roll. 

Vn.  If  it  shall  be  determined  by  a  Majority  of  the  Per-  MeeUng 
sons  present  and  voting  at  such  Meeting  or  adjourned  JJ^ive'to 
Meeting  to  approve  of  such  Deed  of  Agreement,  or  to  enter  approve  of 
into  a  Submission,  as  herein-afker  provided,  the  Meeting  or  ^^enS-* 
adjourned  Meeting  shall  elect  Three  of  their  Number  to  iiitoa8ui>- 
sabscribe  such  Deed  of  Agreement  or  Deed  of  Submission  "*'"'°"' 
on  behalf  of  the  whole  Persons  resident  in  the  Parish  who 
are  liable  in  Payment  of  Fish  Teinds,  and  such  Subscrip- 
tion shall  bind  the  whole  Persons  so  liable  in  all  Time 
coming :    Provided  that  in  the  event  of  the  Inability  by 
Death  or  otherwise  of  any  of  the  Three  Persons  so  elected, 
the  Subscription  of  the  remaining  Two  shall  be  as  valid 
and  binding  as  if  the  Three  Persons  had  subscribed  such 
Deed  of  Agreement  or  Deed  of  Submission. 

IX.  In  the  event  of  the  Majority  of  the  Persons  present  ^°^°^«»'» 
and  voting  at  any  such  Meeting  or  adiourned  Meeting  re-  Boniwsofe^ 
solving  that  a  Deed  of  Submission  shall  be  entered  into  Arbiter 
with  the  Minister  of  the  Parish  and  the  Presbytery,  for  the  ^^red 
Purpose  of  having  the  Fish  Teinds  commuted,  according  into. 

to  the  Judgment  and  Award  of  One  Person  as  sole  Arbiter, 
such  Arbiter  shall  be  chosen  and  appointed  by  the  Minister 
of  the  Parish,  the  Presbytery,  and  the  Three  Persons 
elected  at  such  Meeting,  One  Vote  being  given  b}r  the 
said  Three  Persons  collectively.  One  Vote  by  the  Minister, 
and  One  Vote  by  the  Presbytery. 

X.  Any  Deed  of  AOTeement  or  Deed  of  Submission  to  Presbytery 
be  entered  into  by  the  Presbytery,  under  the  Provisions  of  ^  g*i^^^ 
this  Act,  shall  be  binding  on  the  Presbytery  if  signed  by  turesof 
the  Moderator  and  Clerk  thereof  for  the  Time  being  with  ^^^ 
the  Authority  of  the  Presbytery. 

XI.  The  Arbiter  under  any  such  Deed  of  Submission  ^^^'^ 
may  take  all  necessary  Proceedings,  and  allow  the  Parties  Arbiter. 
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to  lead  Evidence  and  to  be  heard  vivft  voce,  or  to  give  in 
Statements  in  Writing,  as  he  thinks  fit ;  and  in  his  Award 
he  shall  fix  the  Capital  Sam  to  be  paid  for  the  Commuta- 
tion of  the  Fish  Teinds,  and  the  Date  at  which  the  same 
is  to  be  paid,  and  shall  decern  for  Payment  of  the  Expenses 
incmrred  in  the  Submission ;  and  he  may  find  any  of  the 
Parties  to  the  Submission  liable  in  Expenses  to  any  of  the 
other  Parties,  and  may  modify  the  same  as  he  thinks  fit ; 
and  his  Award  shall  be  final  and  binding  on  all  the  Parties 
to  the  Submission. 

XII.  Within  Three  Weeks  after  any  Deed  of  Agree- 
ment has  been  completed,  or  after  any  Final  Award  has 
been  pronounced  and  issued,  nnder  the  Provisions  of  this 
Act,  tne  same  shall  be  transmitted  to  the  Sheriff  Clerk,  and 
shall  be  recorded  in  the  Sheriff  Court  Books  of  the  County ; 
and  all  Expenses  incurred  by  the  Sheriff  Clerk  in  the  Exe- 
cution of  this  Act,  including  reasonable  Remuneration  for 
his  Trouble  (to  be  fixed  by  the  Sheriff  in  case  of  Differ- 
ence), shall  be  paid  by  the  Persons  resident  in  the  Parish 
ivho  are  liable  in  Payment  of  Fish  Teinds. 

XIII.  The  Capital  Sum  fixed  by  such  Deed  of  Agree- 
ment or  by  the  Award  of  the  Arbiter  shall  be  raised  and 

f»rovided«by  the  Persons  resident  in  the  Parish  who  are 
iable  in  Payment  of  Fish  Teinds,  and  shall,  under  the 
Direction  of  the  Sheriff  and  of  the  Procurator  and  Agent 
of  the  Church  of  Scotlandy  be  invested  on  approved  Heri- 
table Security,  in  the  Names  of  the  Moderator  and  Clerk 
of  the  Presbytery  and  of  the  Procurator  of  the  said  Church, 
all  for  the  Time  being,  and  their  Successors  in  Office,  as 
Trustees  for  the  Management  of  the  said  Capital  Sum; 
and  the  said  Trustees  shall,  after  Deduction  of  any  neces- 
sary Expenses,  pay  over  half-yearly  the  Interest  accruing 
on  the  said  Capital  Sum  to  the  Minister  of  the  Parish  for 
the  Time  being,  and  they  may  from  Time  to  Time  change 
the  said  Security,  and  re-invest  the  said  Capital  Sum  on 
approved  Heritable  Security  in  the  Names  of  the  Trustees 
for  the  Time  being. 

XIV.  In  any  Parish  in  which  the  Fish  Teinds  have 
been  commuted,  and  the  said  Capital  Sum  has  been  raised 
and  invested,  under  the  Provisions  of  this  Act,  all  Right  on 
the  Part  of  the  Minister  of  the  Parish  to  collect  or  receive 
Fish  Teinds,  and  all  Liability  for  tlie  Payment  of  Fish 
Teinds,  shall  cease  and  determine  from  and  after  the  Date 
of  such  Deed  of  Agneement  or  Award,  as  the  Case  may  be, 
or  from  and  after  any  other  Date  which  may  be  specified 
therein  respectively,  and  in  all  Time  coming. 

XV.  wherever  in  any  Parish  where  Fish  Teinds  are 
payable  a  Submission  has,  before  the  passing  of  this  Act, 
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been  entered  into  by  the  Minister  of  such  Parish,  the  Pres-  ?^^^ 
bytery  and  those  liaole  in  the  said  Teinds,  or  Persons  author  Ministor  of 
rized  to  act  for  them  for  the  Commutation  of  the  said  ^7^*™^ 
Teinds  and  for  a  Settlement  of  any  Arrears  of  the  said  ing°of  tST 
Teinds,  or  for  either  of  such  Purposes,  and  there  has  been  Act,  Pres- 
an  Award  under  such  Submission  finding  the  capital  Sum  ^boond 
for  which  the  said  Teinds  shall  be  commuted  and  the  by  Award, 
Terms  on  which  such  Arrears,  if  any,  shall  be  settled,  then  ®'°' 
the  said  Submission  and  the  said  Award  and  the  Findings 
comprised  therein  shall  be  held  valid  and  binding  on  the 
Parties  to  the  said  Submission,  and  it  shall  be  competent 
to  any  of  such  Parties  to  lay  the  said  Submission  and 
Award  before  the  Sheriff  of  the  County  in  which  such 
Parish  is  situated,  and  the  Sheriff,  after  such  Intimation  as 
he  shall  think  fit,  shall  inouire  into  and  determine  whether 
the  said  Submission  has  been  entered  into  by  the  proper 
Parties  or  by  Persons  duly  authorized  to  act  for  them,  and 
whether  the  Questions  submitted  have  been  ascertained  and 
decided  by  the  said  Award ;  and  the  said  Sheriff  shall  have 
Authority  to  direct  the  Sheriff  Clerk  of  the  said  County  to 
engross  the  said  Award  in  the  Sheriff  Court  Books  in  the 
said  County,  and  to  fix  the  Costs  of  all  Proceedings  before 
him,  and  such  Deliverance  shall  be  final  and  conclusive,  and 
thereupon  such  Award  shall  be  as  binding  and  effectual  as 
if  it  had  been  specially  ratified  by  this  Act. 


Cap.  XXXVn. 

An  Act  to  amend  and  extend  tlie  Act  for  the  Regulation  of 
Chimney  Sweepers. — [30^  June  1864.] 


0.85. 


Whebeas  by  the  Act  of  the  Session  of  the  Third  and 
Fourth  Years  of  Her  Majesty  Queen  Victoria  (Chapter  8  &  4  Vict. 
Eighty-five),  *  for  the  Regulation  of  Chimney  Sweepers  and 
Chimneys,'  Provision  was  made  to  prevent  any  Person  com- 
pelling or  knowingly  allowing  a  Child  or  young  Person 
under  the  Age  of  Twenty-one  Years  to  ascend  or  descend 
a  Chimney  or  enter  a  Flue  for  the  Purpose  of  sweeping, 
cleaning,  or  coring  the  same,  or  for  extinguishing  Fire 
therein : 

And  whereas  it  is  expedient  to  amend  in  some  Parti- 
culars and  to  extend  the  said  Act  (hereafter  in  this  Act 
called  the  Principal  Act)  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
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sent  Parliament  assembled,  and  bj  the  Aathority  of  the 
same,  as  follows : 

General. 

L  This  Act  may  be  cited  as  ^  The  Chimney  Sweepers 
Regulation  Act,  1864 ;'  the  Principal  Act  may  be  cited  as 
*  The  Chimney  Sweepers  and  Chimneys  Regulation  Act, 
1840  ;*  and  the  Principal  Act  and  this  Act  may  be  cited 
together  as  ^  The  Chimney  Sweepers  and  Chimneys  Regu- 
lation Acts,  1840  and  1864.' 

II.  This  Act  shall  commence  and  take  effect  on  the  First 
Day  oi  November  One  thousand  eight  hundred  and  sixty- 
four. 

III.  In  this  Act— 

The  Term  *  Sheriff'  includes  Stewart : 
The  Term  ^  Chimney  Sweeper'  means  a  Person  using 
the  Trade  or  Business  of  a  Chimney  Sweeper. 

IV.  This  Act  shall  be  construed  together  with  tne  Prin- 
cipal Act  as  One  Act,  and  for  this  Purpose  the  Expression 
^  This  Act'  when  used  in  the  Principal  Act  shall  be  taken 
to  include  the  present  Act. 

V.  Any  pecuniary  Penalty  recovered  under  this  Act 
shall  be  applied  as  directed  in  the  Principal  Act. . 

Protection  of  Children  and  young  Persons. 

VI.  It  shall  not  be  lawful  for  a  Chimney  Sweeper  to 
employ  a  Child  under  the  Age  of  Ten  Years  to  do  or  assiiit 
in  doing  any  Work  or  Thing  in  or  about  the  Trade  or 
Business  of  such  Chimney  Sweeper  elsewhere  than  within 
the  House  or  Place  of  Business  of  such  Chimney  Sweeper, 
or  the  Yard  or  Buildings  (if  any)  connected  therewith. 

VII.  It  shall  not  be  lawful  for  a  Chimney  Sweeper,  on 
any  Occasion  of  his  entering  a  House  or  Building  for  tie 
Purpose  of  sweeping,  cleaning,  or  coring  a  Chimney  or 
Flue  therein  or  belonging  thereto,  or  for  extinguishing 
Fire  in  any  such  Chimney  or  Flue,  to  cause  or  knowingly 
allow  a  Person  under  the  Age  of  Sixteen  Years  in  liis 
Employment  or  under  his  Control  to  enter  before^  with,  or 
after  him  into  any  Part  of  such  House  or  Building,  or  to 
be  therein  for  any  Part  of  the  Time  during  whicn  such 
Chimney  Sweeper  himself  continues  therein  for  any  sucli 
Purpose  as  aforesaid. 

VIII.  If  any  Chimney  Sweeper  acts  in  contravention  of 
either  of  the  foregoing  Enactments,  he  shall  for  every  such 
Offence  be  liable  to  a  Penalty  not  exceeding  Ten  Pounds. 

IX.  Where  under  Section  Two  of  the  Principal  Act  a 
Chimnejr  Sweeper  is  convicted  of  the  Offence  of  compelling 
or  knowingly  allowing  a  Person  under  the  Age  of  Tweuty- 
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one  Years  to  ascend  or  descend  a  Chimney  or  enter  a  Flue  impri«on- 
for  any  Purpose  in  that  Section  mentioned,  the  Justices  or  "*° 
Sheriff  before  whom  he  is  convicted  may,  in  lieu  of  the  Im- 
position of  any  such  pecuniary  Penalty  as  is  authorized  by 
that  Section,  adjudge  the  Offender  to  be  imprisoned  in  the 
Common  Gaol  or  Souse  of  Correction  for  any  Term  not 
exceeding  Six  Months,  with  or  without  Hard  Labour. 

X.  In  any  Prosecution  of  a  Chimney  Sweeper  for  any  Bnrdan  of 
Offence  against  the  Principal  Act,  or  against  this  Act,  where  J^^^' 
the  Age  of  any  young  Person  or  Child  comes  in  question,  Ue  on 
the  Proof  of  the  Age  of  such  young  Person  or  Cluld  shall  g^SJS 
lie  on  the  Defendant. 

XI.  Section  Two  of  the  Principal  Act  shall  be  read  as  Abolition 
if  the  Words  ^or  less  than  Five  Pounds'    were  omitted  ®'°^ 

]        A  miun  Jr0n« 

therefrom.  aitj. 


Cap.  XLIII. 

An  Act  to  grant  additional  Facilities  for  the  Purchase^  of 
small  Government  Annuities j  and  for  assuring  Payments 
of  Money  on  Death.— [lith  July  1864.] 

Whebeas  under  the  Act  Sixteenth  and  Seventeenth  isscvr 
Victoria,  Chapter  Forty-five,  Deferred  Annuities  of  small  ^*^  ^  **• 
Amounts  can  only  be  granted  upon  the  Condition  that  the 
full  Amount  required  to  purchase  such  Annuities  shall  be 
paid  in  One  Sum,  or  by  annual  Payments  during  a  Course 
of  Years  fixed  at  the  Time  of  Purchase :  And  whereas 
under  the  said  Act  Contracts  for  Pa3anent  of  a  Sum  of 
Money  on  Death  cannot  be  entered  into  except  upon  the 
Condition  that  the  Party  contracting  for  such  I^ayment  on 
Death  shall  at  the  same  Time  purchase  a  Deferred  Annuity 
depending  upon  his  or  her  own  Life :  And  whereas  it  is  ex- 
pedient to  amend  the  said  Act :  Be  it  therefore  enacted  by 
the  Queen^s  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  as  follows : 

I.  Deferred  Annuities,  authorized  to  be  granted  by  the  Deferred 
Second  Section  of  the  said  Act,  may  be  granted  upon  the  ^^^ 
Condition,  to  be  fixed  at  the  Time  of  Purchase,  tnat  the  p»nted 
Sum  required  under  the  said  Act  to  purchase  sudi  Annuity  ~^^d 
shall  be  payable  in  smaller  Instalments  and  at  shorter  be  paid  in 
Periods  than  are  now  fixed  by  the  said  Act.  SSoMt? " 
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ir.  Annnities  aathorized  to  be  granted  ander  tlie  Second 
Section  of  the  said  Act  may  be  granted  in  Amounts  ex- 
oeeding  the  Limit  of  Thirty  Pounds  fixed  by  the  said  Act, 
but  no  such  Annuity  shall  be  granted  to  any  One  Person 
to  an  Amount  exceeding  ¥ihy  rounds  per  Annum, 

III.  So  much  of  the  Tenth  Section  of  the  said  Act  asre- 

Juires  that  a  Deferred  Annuity  shall  be  purchased  by  anv 
^erson  contracting  with  the  Commissioners  for  the  Reduc- 
tion of  the  National  Debt  for  Payment  of  a  Sum  of  Money 
on  Death  shall  be  and  the  same  is  hereby  repealed. 

IV.  Na  Contract  for  a  Payment  on  Death  shall  be  en- 
tered into  by  or  on  behalf  of  any  Person  under  the  Age  of 
Sixteen  or  over  the  Age  of  Sixty  Years. 

y.  No  Contracts  for  Payment  to  be  made  on  the  Death 
of  any  One  Person  under  this  and  the  said  Act  shall  be 
for  a  greater  Amount  in  the  whole  than  One  hundred 
Pounds,  or  of  a  less  Amount  than  Twenty  Pounds. 

VI.  Whereas  by  the  Sixteenth  Section  of  the  said  Act 
it  is  enacted,  that  the  Commissioners  of  Her  Majest/s 
Treasuiy  may  from  Time  to  Time  direct  the  Commissioners 
for  the  Reduction  of  the  National  Debt  to  use  and  adopt 
such  Tables  as  shall  from  Time  to  Time  be  authorized  and 
approved  of  by  the  said  Commissioners  of  the  Treasury  for 
the  Grant  of  Annuities  and  for  Payment  of  Sums  of  Money 
to  be  secured  at  Death  under  the  Provisions  of  the  said 
Act :  And  whereas  it  is  expedient  that  the  Fund  to  be 
formed  by  the  Receipt  of  Sums  on  account  of  all  such  Con- 
tracts effected  xmder  the  said  Act  and  this  Act  shall  be 
adequate  to  meet  all  Claims  accruing  and  to  accrue  thereon, 
so  as  to  render  certain  the  Fulfilment  of  all  Engagements 
to  Persons  contracting  for  such  Annuities  or  Payments  on 
Death,  or  for  any  Compositions  or  Sums  agreed  to  be 
granted  upon  the  Lapse  of  any  Contract,  without  entailing 
any  Charge  in  respect  thereof,  or  in  respect  of  Costs  and 
Expenses  on  the  Consolidated  Fund  of  the  United  King- 
dom !  Be  it  enacted,  therefore,  That  the  said  Commissionen 
of  Her  Majesty's  IVeasury  shall  cause  Tables  to  be  con- 
structed in  accordance  with  the  Principles  above  recited, 
upon  which  Annuities  or  Payments  on  Death  shall  be  con- 
tracted for  under  the  said  Act  and  this  Act,  and  the  said 
Tables  shall  be  framed,  first,  for  such  Contracts  as  shall 
provide  for  the  Consideration  Money  in  One  Sum ;  second, 
for  such  Contracts  as  shall  provide  for  the  like  Payments 
in  annual  Sums ;  and,  third,  for  such  Contracts  as  shall 
provide  for  the  like  Pa}nnents  by  more  frequent  Instalments; 
and  such  Tables,  when  the  Commissioners  of  Her  Majest/s 
Treasury  have  approved  of  the  same,  shall,  toother  with  a 
Statement  of  the  Rules  observed  in  constructing  them,  be 
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laid  before  both  Houses  of  Parliament  for  Thirty  Days  be^ 
fore  they  shall  be  acted  upon ;  and  if  any  Address  shall  be 
presented  to  Her  Majesty  fix>m  either  House  of  Parliament 
prayi^  that  such  Tables  may  be  revoked  and  cancelled, 
such  Tables  shall  be  revoked  and  cancelled  accordingly ; 
and  thereupon  the  Commissioners  of  Her  Majesty's  Trea- 
surv  shall  order  odierTables  to  be  framed  for  their  Approval 
in  heu  of  the  Tables  so  revoked  and  cancelled.  The  Tables 
for  Payments  on  Death  shall  be  calculated,  so  far  as  the 
Interest  of  Money  is  concerned,  at  the  Bate  of  Three  per 
Centum  per  Annum. 

yn.  Until  the  Tables  made  in  pursuance  of  this  Act  can 
be  legally  acted  on,  this  Act  shall  not  come  into  force  so  far 
as  to  enable  any  Qrant  to  be  made  of  an  Insurance  on  the 
Life  of  any  Person  or  any  Grant  to  be  made  of  any  Annuity 
the  Consideration  Money  for  which  is  paid  by  Instalments 
more  frequent  than  annual  Instalments. 

VIIL  In  case  any  Person  who  shall  contract  under  the 
Provisions  of  the  said  Act  and  of  this  Act  for  a  Payment 
to  be  made  at  Death,  after  having  paid  the  several  Pre- 
miums for  a  Period  of  not  less  than  Five  Years,  shall  de- 
sire to  surrender  his  Policy,  or  shall  make  default  in  the 
Payments  stipulated  to  be  made  according  to  the  Contract, 
the  Commissioners  for  the  Reduction  of  the  National  Debt, 
at  the  Option  of  the  Party  beneficially  interested  in  the 
Contract,  shall  pay  to  such  Person  such  Sum  of  Money, 
not  being  less  tnan  One  Third  of  the  Premiums  paid  by 
him,  as  shall  be  fixed  by  the  Regulations  authorized  to  be 
framed  under  the  Provisions  of  this  Act,  or  shall  grant  to 
him  such  a  paid-up  Policy  of  Assurance,  or  such  an  Imme* 
diate  or  De&rred  Life  Annuity,  under  the  Tables  in  force 
under  the  Authority  of  the  said  Act  or  this  Act,  as  shall  be 
equivalent  in  Value  to  the  Sum  which  under  the  Provisions 
of  this  Act  would  be  paid  to  him  in  Money ;  but  it  shall  also 
be  lawful  for  the  saia  Commissioners,  if  they  think  fit,  to 
enter  into  Contracts  for  Payments  to  be  made  at  Death,  on 
the  Condition  that  no  Portion  of  the  Premiums  paid  are  to 
be  returnable ;  and  no  Premium  shall  be  returned  in  pur- 
suance of  this  Section  in  respect  of  any  Contract  so  made. 

IX.  For  the  Purposes  of  this  Act  and  of  the  said  Act, 
every  Person  purchasing  an  Annuity,  or  having  purchased 
the  same  under  the  Provisions  of  the  said  Act,  or  contract- 
ing for  the  Payment  of  a  Sum  of  Money  on  his  or  her 
Death,  shall  be  considered  as  a  Depositor  in  a  Savings 
Bank ;  and  all  the  Provisions  of  the  Acts  now  in  force  re- 
lating to  Savings  Banks,  in  as  far  as  the  same  can  or  may 
be  applicable,  shall  apply  to  the  Parties  having  purchased 
or  purchasing  such  Annuities,  or  contracting  for  the  JPay- 
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ment  of  Money  on  Death,  and  to  the  Rules  and  Begulations 
to  be  made  ror  carrying  the  same  into  effect:  Provided 
alwajSy  that  nothing  in  this  Act  or  the  said  Act  contained 
fihall  be  held  to  exempt  any  Person  or  Persons  entering 
into  a  Contract  for  a  Pajrment  on  Death,  or  any  Person  or 
Persons  becoming  beneficially  interested  therein,  from  Pro- 
bate or  any  Stamp  Duty  payable  by  Law. 

X.  If  Payment  of  any  Sum  of  Money  due  on  a  Con- 
tract made  under  this  Act  for  Payment  of  Money  on  Death 
shall  be  refused  by  the  Commissioners  for  the  Eedaction  of 
the  National  Debt,  the  Party  beneficially  interested  therein 
may,  if  he  think  fit,  instead  of  proceeding  to  Arbitration  in 
manner  provided  by  the  said  Savings  Banks  Acts,  take 
Proceedings  against  the  said  Commissioners  for  the  Reduc- 
tion of  the  National  Debt  in  the  County  Court  of  the 
District  in  which  such  Contract  was  entered  into,  or  with 
the  Consent  of  the  said  Commissioners  in  any  other  County 
Court  in  the  Jurisdiction  of  which  such  Party  may  be 
resident,  for  the  Recovery  of  the  Amount ;  and  any  Coanty 
Court  in  which  Proceedings  under  this  Section  may  be 
taken  shall  have  Jurisdiction  in  the  Matter,  and  the  De- 
cision thereupon  shall  be  final  and  binding  on  all  Parties  to 
all  Intents  and  Purposes,  and  without  any  Appeal;  and 
for  the  Purposes  of  this  Act  the  Contract  shall  be  deemed 
to  have  been  entered  into  at  the  Place  where  the  Party  in- 
sured resided  at  the  Time  at  which  the  Contract  bears  Date. 
For  the  Purpose  of  Arbitration  under  the  said  Acts  relating 
to  Savings  Banks,  the  said  Commissioners  shall  when 
be  deemed  to  be  in  the  Place  of  the  Trustees  of 
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the  Savings  Banks.  In  Scotland  the  Sheriff  Court,  and  in 
Ireland  the  Civil  Bills  Court  of  the  Chairman  of  Quarter 
Sessions,  shall  have  the  same  Jurisdiction  as  is  given  by 
this  Section  to  the  County  Court. 

XI.  Any  Person  who  shall  contract  under  the  Provisions 
of  this  Act  and  of  the  said  Act  for  a  Payment  to  be  made 
at  Death  may,  after  having  duly  paid  for  Five  Years  or  up- 
wards the  Premiums  tdereon,  assign  his  Right  and  Interest 
therein,  upon  Payment  of  such  Fee  and  on  such  Conditions 
as  shall  be  fixed  by  Regulations  made  under  the  Authority 
of  this  Act.  The  Assignee  of  such  Contract  shall  take, 
both  at  Law  and  in  Eouity,  all  such  Right  and  Interest 
therein,  including  the  Right  to  sue,  as  was  possessed  by 
the  Assignor,  but  no  other  or  greater  Right  or  Interest 

Xn.  The  Commissioners  shall  not,  except  in  so  far  as  is 

Erovided  by  the  said  Act,  receive  or  be  affected  by  Notice, 
owever  given,  of  any  Trust  affecting  any  Annuity,  or  any 
Contract  for  Payment  on  Death,  made  in  pursuance  of 
this  and  the  said  Act. 
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Xin.  The  Commissioners  for  the  Bedaction  of  the 
National  Debt,  with  the  Consent  of  the  Commissioners  of 
Her  Majest/s  Treasaiy,  may  make  Regulations  for  fixing 
the  Amounts  of  the  several  Instalments  and  PremiumS| 
and  the  Periods  at  which  such  Instalments  and  Premiums 
shall  be  paid,  in  respect  of  the  Purchase  Money  payable 
upon  all  Contracts  which  shall  be  made  under  the  Autho- 
rity of  this  and  the  said  Act,  but  so  as  not  to  affect  any 
Contract  previously  made ;  and  no  Sum  in  respect  of  In- 
stalments or  Premiums  payable  at  any  One  Time  shall  be 
of  less  Amount  than  Two  Shillings. 

XIY.  The  Postmaster  General,  with  tlie  Consent  of  the 
Commissioners  of  Her  Majest/s  Treasury,  may,  if  he  shall 
think  fit,  authorize  and  direct  such  of  his  Officers  as  he 
may  select  to  receive  such  Monies  as  may  become  payable 
upon  Contracts  entered  into  under  this  and  the  said  Act 
for  Investment  with  the  Commissioners  for  the  Reduction 
of  the  National  Debt,  and  to  pay  on  behalf  of  the  said 
Commissioners  all  such  Monies  as  may  become  due  and 
payable  under  such  Contracts. 

XV.  The  Commissioners  for  the  Reduction  of  the 
National  Debt  may,  in  like  Manner,  with  the  Consent  of 
the  said  Commissioners  of  Her  Majesty's  Treasury,  if  they 
shall  think  fit,  authorize  the  Trustees  of  Savings  Banks 
established  under  the  Act  of  the  Twenty-sixth  and  Twenty- 
seventh  Victoria^  Chapter  Eighty-seven,  with  Consent  of 
such  Trustees,  to  receive  such  Monies  as  may  become  pay- 
able upon  Contracts  entered  into  under  this  Act  for  Remit- 
tance to  the  Commissioners  for  the  Reduction  of  the 
National  Debt,  and  to  pay  on  behalf  of  the  said  Commis- 
sioners all  such  Monies  as  may  become  due  and  payable 
under  such  Contracts,  and  may  make  to  the  said  Trustees 
a  reasonable  Allowance  for  their  Expenses,  in  respect  of 
such  Transactions,  out  of  the  Monies  so  received  and  paid 
over  by  the  said  Trustees  to  the  said  Commissioners. 

XVI.  The  Postmaster  General,  with  the  Consent  of  the 
Commissioners  of  Her  Majesty's  Treasury,  mav  make  all 
Regulations  for  carrying  out  the  Provisions  of  this  Act,  in 
BO  far  as  his  Department  is  concerned;  and  the  Commis- 
sioners for  the  Keduction  of  the  National  Debt,  with  the 
Consent  of  the  said  Commissioners  of  Her  Majesty's 
Treasury,  may  make  Regulations  for  carrying  out  the 
Provisions  of  this  Act  so  Sir  as  the  Trustees  of  Savings 
Banks  are  concerned,  and  also  for  the  Execution  of  Con- 
tracts on  behalf  of  the  said  Commissioners,  by  any  Officer 
or  Officers  appointed  by  the  said  Commissioners  for  that 
I'arpose,  or  appointed  by  the  Postmaster  General,  with  the 
Consent  of  the  said  Commissioners;  and  all  Regulations 
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made  by  the  said  Postmaster  General  and  the  said  Com- 
missioners for  the  Reduction  of  the  National  Debt  respec- 
tively shall  be  binding  to  the  same  Extent  as  if  such 
Regulations  formed  Part  of  this  Act ;  and  G>pie8  of  all 
Regulations  issued  under  the  Authority  of  this  Act  shall 
be  laid  before  both  Houses  of  Parliament 

XVII.  The  annual  Accounts  of  the  Postmaster  Generd 
and  of  the  Commissioners  for  the  Reduction  of  the  National 
Debt  to  the  Thirty-first  Day  of  December  in  each  Year,  in 
respect  to  all  Monies  received  or  invested  under  the  Autho- 
rity of  this  Act,  shall  annually,  prior  to  the  Thirty-first 
Day  of  March  in  each  Year,  be  submitted  by  the  said 
Postmaster  General  and  bv  the  said  Conunissioners  for 
Examination  and  Audit  to  tne  Commissioners  for  auditing 
Public  Accounts. 


Cap.  XLVIII. 
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An  Act  for  the  Emtension  of  the  Factory  Acis.—\ihtii 
July  1864.] 

Whereas  it  is  expedient  to  provide  for  the  effectual 
cleansing  and  Ventdation  of  the  Factories  in  which  are 
carried  on  the  Manufactures  and  Employments  specified 
in  the  First  Schedule  hereto,  and  for  the  Kegulation  of  the 
Labour  of  the  Children,  Younff  Persons,  and  Women  em- 
ployed therein :  Be  it  enacted  by  the  Queen's  most  Excel- 
lent Majes^,  bv  and  with  the  Advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  Autliority  of  the 
same,  as  follows : 

Preliminary, 

I.  This  Act  may  be  cited  for  all  Purposes  as  the  *  Fac- 
tory Acts  Extension  Act,  1864.' 

II.  This  Act  shall  apply  only  to  the  several  Mannikc- 
tures  and  Employments  mentioned  in  the  said  First 
Schedule. 

III.  The  Factory  Acts  shall  mean  such  Provisions  as  are 
now  in  force  of  the  Acts  following ;  that  is  to  sa^, 

An  Act  passed  in  the  Fourth  i  ear  of  the  Beiffn  of  flis 
late  Majesty,  Chapter  One  hundred  and  three,  in- 
tituled An  Act  to  regulate  the  Labour  of  Children  and 
Young  Persons  in  the  Mills  and  Factories  of  the  United 
Kingdom : 

An  Act  passed  in  the  Seventh  Year  of  the  Reign  of  Her 
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present  Majesty,  Chapter  Fifteen,  intituled  An  Act 
to  amend  the  Laws  relating  to  Labour  in  Faetoriea : 

An  Act  passed  in  the  Fourteenth  Year  of  the  Reign  of 
Her  present  Majesty,  Chapter  Fifty-four,  intituled  An 
Act  to  amend  the  Acts  relating  to  Labour  in  Factories : 

An  Act  passed  in  the  Seventeenth  Year  of  the  Reign  of 
Her  present  Majesty,  Chapter  One  hundred  and  four, 
intituled  An  Act  further  to  regulate  the  Employment 
of  Children  in  Factories: 

An  Act  passed  in  the  Twentieth  Year  of  the  Reign  of 
Her  present  Mmesty,  Chapter  Thirty-eight,  intituled 
An  Act  for  the  jurther  Amendment  of  the  Laws  relating 
to  Labour  in  Factories, 

Sanitarif  Measures. 

IV.  Every  Factory  to  which  this  Act  applies  shall  be  ^]**^  *° 
kept  in  a  cleanly  State,  and  be  ventilated  in  such  a  Man-  oieulsed 
ner  as  to  render  harmless  so  far  as  is  practicable  any  Gases,  taid  ven^ 
Dast,  or  other  Impurities  jjenerated  in  the  Process  of  *^*®*^- 
Manufacture  that  may  be  injurious  to  Health. 

If  the  Occupier  of  any  Factory  fails  to  keep  the  same  in 
conformity  with  this  Section,  he  shall  be  aeemed  to  be 
guilty  of  an  Offence  against  this  Act,  and  to  be  subject  in 
respect  of  such  Offence  to  a  Penalty  not  exceeding  Ten 
Pounds  nor  less  than  Three  Pounds. 

The  Court  having  Jurisdiction  under  this  Act  may,  in 
addition  to  or  instead  of  inflicting  any  Penalty  in  respect 
of  an  Offence  under  this  Section,  make  an  Order  directing 
that  within  a  certain  Time  to  be  named  in  such  Order 
certain  Means  are  to  be  adopted  by  the  Occupier  for  the 
Purpose  of  bringing  his  Factory  into  conformity  with  this 
Section;  the  Uourt  may  upon  Application  enlarge  any 
Time  appointed  for  the  Adoption  of  tne  Means  directed  by 
the  Oraer,  but  any  Non-compliance  with  the  Order  of  the 
Court  shall,  after  the  Expiration  of  the  Time  as  originally 
limited  or  enlarged  by  subsequent  Order,  be  deemed  to  bie 
a  continuing  Offence,  and  to  be  punishable  by  a  Penalty 
not  exceeding  One  Pound  for  every  Day  that  such  Non- 
compliance continues. 

Special  Mules. 

V.  In  order  to  prevent  the  Requirements  of  this  Act  as  SpeeUi 

to  Cleanliness  and  Ventilation  in  a  Factorjr  being  infringed  ^^^fon 
to  the  Detriment  of  the  Occupier  by  the  wiUul  Misconduct  ofwork- 
or  wilful  Negligence  of  the  Workmen  employed  therein,  ^Mtwieg. 
it  shall  be  lawfiu  for  the  Occupier  of  any  Factory  to  make 
Special  Rules  for  compelling  tne  Observance  amongst  his 
Workmen  of  the  Conditions  necessary  to  insure  the  re- 
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qaired  Degree  of  Cleanliness  and  Ventilation,  and  to  annex 
to  any  Breach  of  such  Rales  a  Penalty  not  exceedbg  One 
Pound. 

The  Special  Rules  made  in  pursuance  of  this  Section 
shall  not  oe  of  any  Validity  until  they  have  been  approved 
by  One  of  Her  Majesty's  Principal  Secretaries  of  State. 

Printed  Copies  of  the  Special  Rules  in  force  in  anj 
Factory  shall  oe  hung  up  in  a  legible  Condition  in  Two  or 
more  conspicuous  Places  in  the  Factory,  and  a  printed 
Copy  shall  be  supplied  to  any  Person  employed  in  the 
Factory  who  may  applv  for  a  Copy. 

A  printed  Copy  or  the  Special  Rules  for  the  Time  being 
in  force  in  any  Factoiy  certified  under  the  Hand  of  the 
Inspector  for  the  Time  being  having  Jurisdiction  over  such 
Factory  shall  be  Evidence  of  such  Rules,  and  of  their  hav- 
ing been  approved  by  the  said  Secretary  of  State,  and  it 
shall  be  tne  Duty  of  the  above-mentioned  Inspector  to 
certify  Copies  of  Special  Rules  when  required. 

Application  of  Factory  Acts. 

to*"*  Acta.  ^^  ^^®  Factory  Acts  shall  be  incornorated  with  this 
asTetout  Act,  and  shall  apply  to  the  several  Manufactures  and 
in  Sect  8,  Employments  mentioned  in  the  said  First  Schedule,  with 
rate?with  ^  QuaUfications  and  subject  to  the  Additions  herein-after 
this  Act,      mentioned : 

I^piJ^to  (!•)  The  Term  ^  Factory '  as  used  in  this  Act  and  in  the 

Manufac-  Acts  incorporated  herewith  shall  mean  in  respect  of 

iSrfa^*^  ^^^  Manufactures  and  Employments  to  which  this 

Schedule.  Act  applies  the  Premises  in  that  Behalf  specified  in 

the  Second  Schedule  annexed  to  this  Act,  but  all 
other  Terms  in  this  Act  shall  have  the  same  Meaning 
as  is  assigned  to  them  in  the  Factory  Acts : 
(2.)  During  the  First  Six  Calendar  Montlis  next  ensu- 
ing the  passing  of  this  Act  Children  of  not  less  than 
Elevea  1  ears  of  Age  may  be  employed  for  the  same 
Time,  and  subject  to  the  same  Conditions,  for  and 
subject  to  which  Young  Persons  exceeding  Thirteen 
Years  of  Age  may  be  employed  in  pursuance  of  the 
said  Factory  Acts : 
(3.)  During  the  First  Thirty  Calendar  Months  next 
ensuing  tne  passing  of  this  Act  Children  of  not  less 
than  Twelve  Years  of  Age  may  be  employed  fbr  the 
same  Time,  and  subject  to  the  same  Conditions,  for 
and  subject  to  which  Youig  Persons  exceeding  Thir- 
teen Years  of  Age  may  be  employed  in  pursuance  of 
the  said  Factory  Acts : 
(4.)  In  the  Manuikcture  of  Lucifer  Matches  no  Child, 
Young  Person,  or  Woman  shaU  be  allowed  to  take 
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his  or  her  Meals  in  any  Part  of  the  Factory  where  any 
Mannfactaring  Process  (except  that  of  cnttrn^  the 
Wood)  is  usually  carried  on  ;  and  any  Child,  x  oung 
Person,  or  Woman  who  is  allowed  to  take  his  or  her 
Meals  in  any  Part  of  the  Factory  in  contravention 
of  the  said  Provision  shall  be  deemed  to  be  employed 
contrary  to  the  Provisions  of  the  Factory  Acts : 

(5.)  In  the  Employment  of  Fustian  Cutting  no  Child 
shall  be  allowed  to  commence  Work  until  the  Attain- 
ment of  the  Age  of  Eleven  Years ;  and  any  Child  who 
is  allowed  to  commence  Work  in  the  Employment  of 
Fustian  Cutting  before  the  said  Age  of  Eleven  Years 
shall  be  deemed  to  be  employed  contrary  to  the  said 
Factory  Acts : 

(6.)  During  the  First  Eighteen  Calendar  Months  next 
ensuing  the  passing  of  this  Act  so  much  of  the  said 
Factory  Acts  as  provide  that  during  any  Time  allowed 
for  Meals  no  Child,  Young  Person,  or  Woman  shall 
be  employed  or  allowed  to  remain  in  any  Room  in 
which  any  Manufacturing  Process  is  carried  on,  and 
that  all  the  Young  Persons  employed  in  a  Factory 
shall  have  the  Time  for  Meals  at  the  same  Period  of 
the  Day,  shall  not  apply  to  the  Employment  of  Paper 
Staining,  or  to  the  Manufacture  of  Earthenware ;  sub- 
ject to  this  Proviso,  that,  in  the  Case  of  the  Manu- 
facture of  Earthenware,  at  no  Time  after  the  passing 
of  this  Act  shall  any  Child,  Young  Person,  op  Woman 
be  allowed  to  take  his  or  her  Meals,  or  to  remain  during 
any  Time  allowed  for  Meals,  in  the  Dipping  Houses, 
Dippers'  Drying  Rooms,  or  China-scouring  Kooms : 

(7.)  Whereas  by  the  said  Act  of  the  Session  of  the 
Seventh  and  Eighth  Years  of  the  Keign  of  Her  pre- 
sent Majesty,  Chapter  Fifteen,  Section  Eighteen,  it  is 
provided,  amongst  other  Things,  that  all  the  inside 
Walls,  Ceilincts,  or  Tops  of  Rooms,  whether  plastered 
or  not,  and  aU  the  Passages  and  Staircases  of  every 
Factory  which  shall  not  have  been  painted  with  Oil 
once  at  least  within  Seven  Years,  shall  be  limewashed 
once  at  least  within  every  successive  Period  of  Four- 
teen Months,  to  date  from  the  Period  when  last  white- 
washed :  Be  it  enacted.  That,  in  the  Case  of  the  Manu- 
hctare  of  Earthenware,  the  above-recited  Provision 
shall  not  applv  to  those  Parts  of  the  Factory  which 
are  solely  used  for  the  Storage  of  Earthenware,  and  in 
which  no  Work  is  carried  on  except  such  as  is  by  the 
Custom  of  the  Trade  incidental  tosuch  Storage  or  neces- 
sary for  keeping  the  Earthenware  in  a  fit  State  for  Sale. 
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Beooveiy  VII.  All  Penalties  under  this  Act,  inclnding  Penalties 
"tiot^?""  ^^  Breach  of  a  Special  Rule,  shall  be  recoverable  and 
Penalties,  applied  in  manner  in  which  Penalties  are  recoTerable  and 
applicable  under  the  said  Factory  Acts,  and  the  Term 
^  Court '  as  used  in  this  Act  shall  include  any  Justices, 
Sheriff,  or  other  Magistrate  having  Jurisdiction  in  respect 
of  such  Penalties. 

SCHEDULES  to  which  the  foregoing  Act  refers. 

FiBST  Schedule. 
Manufactures  and  Employments  to  which  Act  applits. 

The  Manufacture  of  Earthenware,  except  Bricks  and 

Tiles,  not  being  ornamental  Tiles. 
The  Manufacture  of  Lucifer  Matches. 
The  Manufacture  of  Percussion  Caps. 
The  Manufacture  of  Cartrickres. 
The  Employment  of  Paper  Stdning. 
The  Employment  of  Fustian  Cutting. 

Second  Schedule. 

Definition  of  the  Word  *  Factory: 

Ih  the  Manufacture  of  Earthenware,  ezoopt  as  afiur^said : 
Any  Place  in  which  Persons  work  for  Hire  in  making 
or  assisting  in   making,  finishing  or  assisting  in 
finishing,  Earthenware  of  any  Description. 
In  the  Manufacture  of  Lucifer  Matches : 
Any  Place  in  which  Persons  work  for  Hire  in  making 
Lucifer  Matches,  or  in  mixing  the  Chemical  Mate- 
rials for  making  them,  or  in  any  process  incidents] 
to  making  Lucifer  Matches,  except  the  cutting  of 
the  Wood. 
In  the  Manufacture  (^  Percussion  Caps : 

Any  Place  in  which  Persons  work  for  Hire  in  making 
Jrercussion  Caps,  or  in  mixing  or  storing  the  Chemi- 
oal  Materials  tor  making  them,  or  in  any  Process 
incidental  to  making  Percussion  Caps. 
In  the  Manufacture  of  Cartridges : 
Any  Place  in  which  Persons  work  for  Hire  in  making 
Cartridges,  or  in  any  Process  incidental  to  making 
Cartridges,  except  the  Manufacture  of  the  Paper  or 
other  Material  that  is  used  in  making  the  Cases  of 
the  Cartridges. 
Itt  the  Employment  of  Paper  Staining : 
Any  Place  in  wluch  Persons  work  for  Hire  in  print- 
ing a  Pattern  in  Colours  upon  Sheets  of  Paper 
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either  by  Blocks  applied  by  Hand,  or  by  BoUera 
worked  by  Steam,  Water,  or  other  Mechanical 
Power. 
In  the  Employment  of  Fnstian  Catting^ 
Any  Place  in  which  Persons  work  for  Hire  in  Fustian 
Cutting. 
For  the  Purposes  of  this  Act  an  Apprentice  shall  be 
deemed  to  be  a  Person  working  for  Hire. 

No  Building  or  Premises  used  solely  for  the  Purpose  of 
a  Dwelling  House  shall  be  deemed  to  be  a  Factory  or  Pari' 
of  a  Factory  within  the  Meaning  of  this  Act. 


Cap.  Lin. 

An  Act  to  make  Provision  for  Uniformity  of  Process  in 
twmmary  Criminal  PtoHcuiioM  and  Pro$ecutiona  for 
Penalties  in  the  Inferior  Courts  in  Scotland. — [25th  July 
1864.] 

Whbbeas  by  an  Act  passed  in  the  Ninth  Year  of  the 
Keign  of  King  George  the  Fourth,  intituled  An  Act  to  9  Q.  4.  e. 
authorize  additional  Circuit  Courts  of  Justiciary  to  be  heldj  ^' 
ond  to  faeilitate  Criminal  Trials^  in  Scotland,  Provision 
was  made  for  the  summary  Prosecution  of  Offences  before 
Sheriffs  of  Counties  in  certain  Cases;  which  Act  was 
amended  by  an  Act  passed  in  the  Eleventh  Year  of  the 
Beign  of  Kin^  George  the  Fourth  and  the  First  Year  of 
the  Keign  of  King  William  the  Fourth,  intituled  An  Act  ii  G.4.  & 
to  amend  an  Act  of  the  Ninth  Year  of  His  laU  Majesty  J-^-  *•  «• 
King  George  the  Fourth^  to  facilitate  Criminal  Trials  in 
Scotland,  and  to  abridge  the  Period  now  required  between 
the  pronouncing  of  Sentence  and  Execution  thereof  in  Cases 
iniporting  a  Capital  Punishment:  And  whereas  by  an  Act 
passed  in  the  ^lineteenth  and  Twentieth  Year  of  the  Reign 
of  Her  present  Majesty,  intituled  An  Act  for  amending  the  19  ft  20 
Procedure  before  Magistrates  and  Justices  of  Peace  in  Scot-  ^^^  ^  ^ 
land,  the  Provisions  of  the  recited  Acts  with  respect  to 
sommaiy  Prosecutions  were  in  certain  Cases  made  appli- 
cable to  Prosecutions  before  Justices  of  the  Peace  in 
Scotland :  And  whereas  by  an  Act  passed  in  the  Seventh 
Year  of  the  Beign  of  King  William  the  Fourth  and  the 
First  Year  of  the  Reign  of  Her  present  Majesty,  intituled 
An  Act  for  the  more  effectual  Becovery  of  Small  Debts  in  7  w.  4  A  l 
^«  Sheriff  CourU,  and  for  regulating  the  Establishment  of  Vi«t  c  41. 
Circuit  Courts  for  the  Trial  of  Small  Debt  Causes  by  the 
Shirifft  in  Scotland^  Provision  was  made  for  the  Recovery 
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of  statatoiy  Penalties  bj  way  of  Action  In  the  SheriiF 
Court  in  certain  Cases :  And  whereas  it  is  expedient  to 
make  further  and  more  effectual  Provision  for  the  Trial  of 
Offences  punishable  on  summary  Conviction,  and  for  the 
summary  Recovery  of  Penalties  in  the  Inferior  Courts  in 
Scotland :  Be  it  enacted  by  tlie  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the 
Lords  Spintual  and  Temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  Authority  of  the 
aiame,  as  follows : 

Short  I.  This  Act  may  be  cited  for  all  Purposes  as  ^  The  Snm- 

T*^*-         marv  Procedure  Act,  1864.' 

iBteimto-       II.  The  following  Words  in  this  Act  shall  have  the 

Tenu.        Meanings  hereby  assigned  to  them,  unless  such  Meanings 
shall  be  excluded  by  the  Subject  or  Context : 

^  Act  of  Parliament '  and  ^  Act '  shall  mean  any  Pubb'c 
General  or  Local  and  Personal  Act  of  Parliament 
now  in  force  or  hereafler  to  be  passed : 

*  Court'  shall  mean  any  Sheriff  Uourt  or  Burgh  Court, 

or  any  Court  of  Justices  of  the  Peace  for  any  County 
or  City  in  Scotland^  whether  in  Quarter  or  Pettj 
Sessions,  any  Police  Court  having  Jurisdiction,  or  any 
Sheriff,  Magistrate  of  any  Burgh,  or  Justice  or  Justices 
of  the  Peace  for  any  Coij^nty  or  City  in  Seotlandj 
exercising  Jurisdiction,  under  the  Authority  of  any  Act 
of  Parliament,  in  any  Matter  which  may  lawfully  be 
brought  before  him  or  them  in  the  Manner  provided 
by  this  Act : 

^  Judge '  shall  mean  any  Sheriff,  or  any  Magistrate  of  anj 
Burgh,  or  any  Justice  of  the  Peace,  whether  acting 
alone  or  in  coniunction  with  any  other  Justice  or 
Justices  of  the  Peace  for  the  same  County  or  Citr 
in  Scotland : 

^Magistrate'  shall  mean  any  Magistrate  of  any  Burgh 
in  Scotland  having  Jurisdiction : 

^  Sheriff'  shall  include  Sheriff  Substitute : 

^Justice-'  shall  mean  any  of  Her  Majesty's  Justices  of 
the  Peace  for  any  County  or  City  in  Scotland  acting 
within  such  County  or  City ; 

*  Clerk  of  Court'  shall  include  Depute  Clerk  or  other 

Person  acting  as  such  : 

^  Witness,'  shall  include  Haver : 

^  Oath '  shall  include  Affirmation  in  Cases  where  Affir* 
mations  may  lawfully  be  taken  in  place  of  Oaths : 
!  ^Penalty'  shall  mean  any  sum  of  money  which  may, 

under  the  Authority  of  any  Act  of  Parliament,  be  re- 
coverable from  any  Person  in  respect  of  the  Contra- 
vention of  any  statutory  Bequirement  or  Prohibition^ 
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and  also  any  Sum  which  may,  under  the  Provisions 
of  any  Act  of  Pariiament,  be  recoverable  as  a  Penalty 
or  Forfeiture,  whether  such  Sum  shall  be  payable  to 
the  Party  complaining,  prosecuting,  or  suing  for  the 
same,  or  shall  be  payable  in  whole  or  in  part  to  any 
other  Person,  or  be  applicable  to  any  other  Use,  and 
whether  the  Amount  thereof  is  fixed  by  such  statu- 
tory Provision,  or  is  so  fixed  subject  to  a  Power  to 
modify  or  mitigate,  or  is  in  the  Nature  of  a  Penalty 
not  exceeding  a  certain  Sum,  to  be  awarded  by  the 
Court  or  Judge  who  may  take  cognisance  thereof: 

^Administrators  of  Police'  shall  mean  any  Commis- 
aioners,  Town  Council,  or  other  body  having  the 
Charge  or  Management  of  the  Police  of  a  Town 
under  the  Powers  created  by  any  Act  of  Parliament. 

III.  The  Provisions  of  this  Act  may  be  applied  to—        ^^^*?ri 

(1.)  All  Proceedings  before  any  Sheriff,  Justices  or  Act° 
Justice,  or  Magistrate  in  Scotland  in  virtue  of  the 
summary  Jurisdiction  conferred  iipon  them,  or  any  of 
them,  in  relation  to  the  Trial  of  Offences  and  Recovery 
of  Penalties,  by  the  recited  Acts,  or  any  of  them  : 

(2.)  All  Proceedings  to  be  taken  before  any  Sheriff^, 
Justices  or  Justice,  or  Magistrate  in  Scotland  for  the 
Prosecution  of  any  Person  who  has  committed,  or  is 
charged  with  having  committed,  any  Offence  or  Act 
for  which,  under  the  Provisions  of  any  Act  of  Parlia- 
ment, he  is  liable,  upon  summary  Conviction  before 
any  Sheriff^,  Magistrate,  Justices  or  Justice,  to  be 
imprisoned  or  fined,  or  otherwise  punished,  or  to  be 
oraered  to  do  or  perform  any  Act,  and  to  be  im- 
prisoned in  default  of  Performance  : 

(3.)  All  Proceedings  for  the  Recovery  of  anv  Penaltv, 
or  Sum  of  Money  in  the  Nature  of  a  Penalty,  which, 
under  the  Provisions  of  any  Act  of  Parliament,  may 
be  recovered  by  summary  Complaint  or  Information, 
or  by  Poinding  or  Distress  and  Sale,  or  other  sum- 
mary Process  or  Diligence  of  the  like  Nature,  before 
any  Sheriff*,  Justices  or  Justice,  or  Magistrate : 

(4.)  All  Proceedings  for  the  Trial  or  Prosecution  for 
any  Office,  or  for  the  Recovery  of  any  Penalty,  under 
any  Act  of  Parliament  by  which  it  shall  be  provided 
that  Offences  committed  in  contravention  thereof  or 
Penalties  thereby  imposed  shall  be  prosecuted  or  re 
covered  under  the  Provisions  of  this  Act. 

rV.  All  Proceedings  for  summary  Conviction  for  any  Pioceed- 


Offence,  whether  at  Common  Law  or  under  any  Act  of  JJS.^^^^ 
Parliament,  and  all  Proceedings  for  the  Recovery  of  any  by  Com- 
Penalty  which  may  be  sued  for  or  recovered  in  a  summary  ?*»»«* 
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Fonn,  whether  sach  PFoceedings  are  at  the  Instance  of  a 
public  or  private  Prosecutor  or  Complainer,  may  be  insti- 
tuted by  way  of  Complaint  in  one  or  other  of  the  Forms 
set  forth  in  Uie  Schedule  (A.)  to  this  Act  annexed ;  and  it 
shall  not  be  necessary  to  mention  in  any  Complaint  any 
Act  of  Parliament  other  than  the  Act  declaring  tne  Ofience 
for  which  a  Conviction  is  sought,  or  imposing  the  Penalty 
or  Forfeiture  which  is  claimed ;  and  it  shall  be  sufficient 
to  refer  to  the  Act  or  Section  of  the  Act  founded  on,  withr 
out  setting  forth  the  Enactment  in  Words  at  Length  ;  and 
where  it  is  necessary  that  any  such  Complaint  should  be 
made  upon  Oath  of  the  Complainer,  or  of  a  credible  Wit- 
ness, such  Oath  may  be  in  the  Form  of  Schedule  (B.)  to 
this  Act  annexed ;  and  all  Penalties  for  the  Secoveiy  of 
which  in  Scotland  no  special  Provision  has  been  made  by 
Act  of  Parliament  may  be  sued  for  by  the  Procurator 
Fiscal  of  the  Jurisdiction. 

V.  No  Objection  shall  be  allowed  by  the  Court  to  any 
Complaint  under  this  Act  for  any  alleged  Defect  therein 
in  Substance  or  in  Form,  or  for  any  Variance  between 
any  such  Complaint  and  the  Evidence  adduced  on  the 
Part  of  the  Prosecutor  or  Complainer  at  the  Hearing 
thereof,  not  changing;  the  Character  of  the  Ofience  charged ; 
but  if  any  such  Objection  or  Variance  shall  appear  to  the 
Court  to  be  such  that  the  Kespondent  has  been  thereby 
deceived  or  misled,  it  shall  be  lawful  for  the  Court  to  ad- 
journ the  Hearing  to  some  future  Day,  and  at  the  same 
Time,  or  at  any  stage  of  the  Proceedings,  to  direct  such 
Amendment  to  be  made  upon  the  Complaint  as  may  ap- 
pear to  be  requisite,  not  cnanging  the  Character  of  the 
Ofience,  and  such  Amendment  shall  be  authenticated  by 
the  Signature  or  Initiak  of  the  Judge  or  Clerk  of  Court 

VI.  On  such  Complaint  being  laid  before  the  Court  it 
shall  be  lawful  for  the  Court  to  grant  Warrant  to  cite  the 
Respondent,  by  delivering  a  Copy  of  the  Complaint  with 
Warrant  of  Citation  to  him  personally,  or,  if  he  cannot  on 
Search  be  found  personally,  leaving  such  Copy  at  his  usual 
Place  of  Abode,  to  appear  before  the  Court  on  Inducise  of 
not  less  than  Forty-eight  Hours,  or  (where  Apprehension 
is  competent)  to  grant  a  Warrant  for  the  Apprehension 
and  interim  Detention  of  the  Kespondent :  Provided  that 
where  Uie  Complaint  shall  pray  for  a  Warrant  of  Appre- 
hension, the  Court  may  in  its  Discretion  grant,  in  place  of 
such  Warrant,  a  Warrant  for  the  Citation  of  the  Respon- 
dent as  aforesaid ;  and  it  shall  be  lawful  to  annex  to  such 
Warrant  of  Citation  or  Apprehensibn  a  Warrant  to  dte 
Witnesses  and  Havers  for  both  Parties,  and  also  (where 
such  Procedure  is  otherwise  competent)  a  Warrant  to 
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search  for,  seize,  remove,  and  secure  all  Goodsy  Docu- 
ments, or  other  Articles  mentioned  or  referred  to  in  the 
CoinplainL 

yil.  If  the  Respondent  after  being  cited  shall  fail  to  Court  oAy 
appear  at  the  Time  and  Place  mentioned  in  the  Warrant  JJ^ence  a 
of  Citation,  it  shall  be  lawful  for  the  Court,  npon  Proof  Bespon- 
that  the  Respondent  has  been  duly  cited,  to  issue  a  War-  ^^*g^" 
rant  in  the  oecond  Instance  for  his  Apprehension  and  in-  or  iBsue  a 
terim  Detention,  or  the  Court  may  adjourn  the  Hearing  to  ^*]^^ 
a  Aiture  Diet,  with  Liberty  to  the  Respondent  to  appear  ^tkensLon. 
at  such  adjourned  Diet,  and  may  in  its  Discretion  appoint 
Intimation  of  such  adjourned  Diet  to  be  made  to  the  Re- 
spondent; and  in  Cases  where  the  Complaint  concludes 
for  a  pecuniary  Penalty  only  in  the  First  Instance,  or 
where  the  Act  of  Parliament  founded  on  authorizes  Pro- 
cedure without  the  Presence  of  the  Respondent,  the  Court 
may,  without  adjourning,  proceed  to  hear  and  dispose  of 
the  Complaint  in  the  Absence  of  the  Respondent. 

VIIL  Every  Warrant  granted  under  the  Authority  of  A«toEx*- 
this  Act  for  the  Citation  or  Apprehension  of  a  Respondent,  ^^^J^ 
or  for  the  Citation  of  Witnesses,  or  for  the  Apprehension 
of  a  Witness,  as  herein-after  Provided,  may  be  lawfully 
and  competently  executed  at  any  Place  withm  the  County 
in  which  it  is  ^nted,  and  that  either  by  an  Officer  of  the 
Court  or  Magistrate  granting  the  Warrant,  or  by  a  Con- 
stable acting  under  tne  Authority  of  any  Act  of  Parlia- 
ment, although  addressed  to  Officers  of  the  Court  issuing 
the  Warrant,  and  at  any  Place  within  Scotland  by  any 
Constable  or  other  Officer  of  the  Law,  or  by  an  Officer  of 
the  Court  or  Magistrate  granting  the  same ;  and  all  such 
Warrants  and  Citations  may  be  in  the  Forms  contained 
in  the  Schedules  (C),  (D.)>  (E.),  wd  (F.)  to  this  Act    ' 
annexed. 

IX.  The  Provisions  of  the  second-recited  Act  relative  As  to  Ez»- 
to  the  Execution  of  Sentences  and  of  Decrees  for  Penalties  ^!^^ 
and  Expenses  beyond  the  Jurisdiction  of  tlie  Court  or  beyond 
Judge  by  whom  the  same  have  been  granted,  shall  be  ap-  ^^*^^ 
phcable  to  the  Execution  of  Convictions  and  Judgments 
pronounced  under  the  Authority  of  this  Act;  and  the 
Provisions  contained  in  an  Act  passed  in  the  Eleventh 
and  Twelfth  Years  of  the  Reign  of  Her  present  Majesty, 
intituled  An  Aet  to  facilitate  tlie  Performance  of  the  Duties  ii  a  12 
ofjiuticee  of  the  Peace  out  of  Seeeione  toithin  England  and  ^^  ^  ^^ 
Wales  with  reepeet  to  Persons  charged  with  indictable  Of-- 
fenecsj  for  the  Enforcement  of  Warrants  granted  by  She- 
n&  and  Justices  in  Scotland  by  Endorsation  in  England 
and  Irelandy  shall  be  applicable  to  Warrants  granted  by 
Magistrates  of  Burghs  in  Scotland;  and  the  saia  Provisions 
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are  also  hereby  extended  and  made  applicable  to  all  War- 
rants issued  in  Scotland  under  the  Autlioritj  of  this  Act. 

X.  If  any  Person  cited  as  a  Witness  by  a  Warrant 
under  the  Authority  of  this  Act  shall  neglect  or  refuse  to 
appear  at  the  Time  and  Place  appointed  by  the  Warrant, 
and  no  just  Excuse  shall  be  offered  in  his  Behalf,  it  shall 
be  lawful  for  the  Court  before  whom  such  Person  has  been 
cited  to  appear  to  issue  a  Warrant  for  his  Apprehension ; 
or^  if  the  Uoiirt  shall  be  satisfied  by  Evidence  upon  Oath 
that  it  is  probable  that  such  Person  will  not  attend  with- 
out being  compelled  so  to  do,  it  shall  be  lawful  for  the 
Court  to  issue  a  Warrant  in  the  First  Instance  for  the  Ap- 
prehension of  such  Person ;  and  any  Witness  who  shall 
wilfully  fail  to  attend  after  being  duly  cited,  or  who  shall 
refuse  to  be  sworn  or  to  be  examined  on  Affirmation,  or 
who  after  the  Oath  or  Affirmation  has  been  administ^^ 
to  him  shall  refuse  to  answer  any  Question  which  the  Court 
shall  allow,  or  to  produce  Documents  in  his  Possession 
when  required  by  tne  Court,  may  be  summarily  punished 
for  his  Contempt  by  Imprisonment  or  Fine,  such  Punish- 
ment not  exceeding  that  which  the  Court  would  be  entitled 
to  award  in  case  of  Conviction  upon  the  Complaint. 

XI.  Any  Respondent  brought  before  the  Court  by  a 
Warrant  of  Apprehension  under  the  Authority  of  this  Act 
shall  be  entitled  to  require  a  Copy  of  the  Complaint,  and 
also  to  require  that  the  Hearing  shall  be  adjourned  for  a 
Period  of  not  less  than  Forty-eight  Hours ;  and  such 
Requisitions  shall  be  complied  with  if  made  before  the 
Examination  of  any  Witness  on  the  Merits  shall  have 
commenced ;  but  no  such  Requisition  shall  be  competent 
where  a  Copy  of  the  Complaint  shall  have  been  delivered 
to  the  Respondent  personally  Forty-eight  Hours  before  the 
Hearing ;  and  any  Interlocutor  adjourning  the  Diet  may 
be  in  the  Form  No.  1.  in  the  Schedule  (H.)  to  this  Act 
annexed. 

XH.  Subject  to  the  Provisions  contained  in  the  preced- 
ing Section,  no  Adjournment  of  the  Hearing  shall  take 
place  when  the  Respondent  pleads  Not  Guilty,  or  at  any 
other  Stage  of  the  Proceedings,  unless  the  Court  shall  think 
fit  to  order  an  Adjournment :  Provided,  that  where  the 
Respondent  has  been  brought  into  Court  upon  a  Warrant 
of  Apprehension,  it  shall  be  lawftil  for  the  Court  to  grant 
Warrant,  in  the  Form  No.  2.  in  the  Schedule  (H.)  to  this 
Act  annexed,  to  detain  him  in  Prison  until  the  Period  to 
which  the  Hearing  shall  be  adjourned,  or  until  he  finds 
sufficient  Caution  to  appear  at  all  future  Diets  of  the  Court 

XIH.  Any  SherifiP,  Ma^^strate,  or  Justice,  though  ont 
pf  his  County  or  Jurisdiction)  may  sign  any  Conviction^ 


SUMMARY  PROCEDURE  (SCOTLAND).  "  33 


Jndgment,  Warrant,  or  Interlocutor  under  this  Act,  pro-  ^nxM^ 
vided  the  Evidence  and  evenr  other  Proceeding  necessary  Jj^jts.  "'" 
to  support  such  Conviction,  Judpnent,  Warrant,  or  Inter- 
locutor shall  have  been  had  berore  him  when  within  his 
County  or  Jurisdiction. 

XIV.  Where  the  Respondent  shall  be  present  at  the  Piwedo" 
Hearing  the  Substance  of  the  Complaint  shall  be  read  to  rnPre»^^ 
him,  and  he  shall  thereupon  be  required  to  plead  in  common  of  the  Be* 
Form,  and  the  Respondent  may  then  state  Objections  to  "P^"**®"*- 
the  Competency  or  Relevancy  of  the  Complaint  or  Pro- 
ceedings ;    and  if  no  Objections  are  stated,  or  if  such 
Objections  are  stated  and  repelled  or  are  obviated   by 
Amendment  of  the  Complaint  or  Adjournment  of  the  Diet 

as  herein-before  provided,  the  Respondent's  Plea  shall  then 
or  at  such  adioumed  Diet  be  recorded,  and  the  Plea,  if  the 
same  be  Guilty,  shall  be  signed  by  the  Respondent,  or  by 
a  Jndge  or  the  Clerk  of  Court  if  the  Respondent  cannot 
write ;  and  if  the  Plea  be  Not  Guilty,  the  Prosecutor  or 
Gomplainer  shall  proceed  to  establish  his  Complaint  by 
such  Evidence  as  is  competent,  and  the  Respondent  may, 
if  he  think  fit,  lead  such  Evidence  as  is  competent,  after 
which  the  Court  shall  pronounce  Judgment  at  the  same  or 
any  adjourned  Diet. 

XV.  Where  the  Court  shall  proceed  to  dispose  of  the  Prooednre 
Complaint  in  the  Absence  of  the  Respondent^  Judgment  fnAb^ncf. 
shall   not   be  pronounced  against  him   until    the   Com- 
plaint has  been  established  to  the  Satisfaction  of  the  Court 

by  such  Evidence  as  is  competent,  unless  the  Special  Act 
authorizes  Conviction  in  default  of  Appearance. 

XVL  It  shall  not  be  necessary  in  any  Proceeding  under  ?f™?' 
the  Authority  of  this  Act  to  record  or  to  preserve  a  Note 
of  the  Evidence  adduced,  but  the  Record  shall  set  forth  in 
the  Form  of  the  Schedule  (I.)  to  this  Act  annexed  the 
Respondent's  Plea,  if  any,  the  In  ames  of  the  Witnesses,  if 
any,  examined  upon  Oath  or  Affirmation,  with  a  Note  of 
any  documentary  Evidence  that  may  be  put  in. 

XVII.  The  several  Forms  of  Proceeding  prescribed  by  Proceed- 
this  Act  may  be  either  in  Writing  or  printed,  or  may-  be  ^^iSJJfjn 
partly  written  and  partly  printed ;  and  all  such  Forms  as  Writing  or 
Dear  reference  to  any  antecedent  Form  may  be  either  on  P™»*«^ 
the  same  Sheet  of  Paper  therewith,  or  on  a  separate  Sheet 
attached  to  it 

XVni.  In  Cases  of  Conviction  or  Judgment  against  Applict- 
the  Respondent  in   Prosecutions  and  Proceedings  under  po'J^sof 
this  Act,  the  Sentence  of  the  Court  may  be  in  one  or  Convk- 
other  of  the  Forms  contained  in  the  Schedule  (K.)  to  **^"»  ""^^ 
this  Act  annexed,  or  as  nearly  as  may  be  in  such  Form, 
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according  to  the  Nature  and  Circamstances  of  the  Com- 
plaint, VIZ. : 

(1.)  In  Complaints  fer  Offences  at  Common  Law, 
ponishable  on  summary  Conviction,  the  Sentence  of 
the  Court  shall  be  in  the  Form  No.  1  in  the  said 
Schedule : 

(2.)  In  Complaints  for  the  Contravention  of  any  Act  of 
Parliament  under  which  the  Accused  is  or  shall  be 
liable  on  summary  Conviction  to  be  imprisoned,  or  to 
be  imprisoned  or  fined  in  the  Discretion  of  the  Court, 
the  Sentence  of  the  Court  awarding  Imprisonment 
shall  be  in  the  Form  No.  2  in  the  said  Scnedule;  or 
if  the  Sentence  is  for  a  Fine,  then  in  such  of  the  sub- 
sequent Forms  as  may  be  in  accordance  with  the 
Provisions  of  the  Act  of  Pariiament : 

(3.)  In  Complaints  for  the  Contravention  of  any  Act 
of  Parliament  under  which  the  Accused  is  or  shall  be 
liable  to  forfeit  a  Penalty,  and  in  default  of  Pavment 
thereof  to  be  imprisoned  for  a  Period  limited  to  a 
certain  Time,  at  tne  Expiration  of  which  he  shall  be 
entitled  to  Liberation  although  the  Penalty  has  not 
been  paid,  the  Judgment  of  the. Court  shall  be  in  the 
Form  No.  3  in  the  said  Schedule : 

(4.)  In  Complaints  for  the  Contravention  of  any  Act  of 
Parliament  under  which  the  Accused  is  or  shall  be 
liable  to  a  Penalty,  which,  under  the  Authority  of  the 
Act,  may  be  recovered  by  Poinding  or  Distress  and 
Sale,  or  other  summary  Process  of  Bixecution  by  Sale, 
and,  in  defisiult  of  Payment  or  Recovery  of  the  Penaltr 
by  such  Process  of  Execution,  the  Accused  is  or  shall 
be  liable  to  be  imprisoned  for  a  Period  limited  as  afom- 
said,  the  Judgment  and  Warrant  shall  be  in  the  Form 
No.  4  in  the  said  Schedule : 

(5.)  In  Complaints  for  the  Contravention  of  any  Act  of 
Parliament  under  which  the  Accused  is  or  shall  be 
liable  to  a  Penalty,  which,  under  the  Authority  of  the 
Act,  may  be  recovered  by  Poinding  or  Distress  and 
Sale,  or  other  summary  Process  of  Execution  by  Sale, 
and  where  the  Act  also  authorizes  the  Imprisonment 
of  the  Accused  for  a  Period  limited  as  aforesaid,  then, 
unless  Imprisonment  be  only  authorized  in  default  of 
Recovery  oy  such  Process  of  Execution,  the  Judgment 
of  the  Court  may  be  in  either  of  the  Forms  No.  4  or 
No.  5  in  the  said  Schedule : 

(6.)  In  Complaints  for  the  Contravention  of  any  Act  of 
Parliament  under  which  the  Accused  is  or  shall  be 
liable  to  a  Penalty,  and  where  no  special  Provisicm  is 
made  for  the  Recovery  thereof,  or  for  the  Substitution 
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of  a  Term  of  Imprisonmeut  in  de&alt  of  Paymenty 
and  also  in  all  Cases  where,  under  the  Authority  of 
any  Act  of  Parliament,  such  Penalty  b  or  shall  be 
recoverable  by  Action,  Civil  Process,  or  Diligence, 
the  Judgment  of  the  Court  shall  authorize  Execution 
by  Arrestment,  Poinding  and  Sale,  and  Imprisonment 
(unless  Recovery  by  Imprisonment  is  excluded  by  the 
Tenns  of  the  Act),  and  may  be  in  the  Form  No.  6  in 
the  said  Schedule ;  and  the  Warrant  of  Imprisonment 
td  be  granted  in  pursuance  of  any  such  Judgment 
may  be  in  the  said  Form  No.  6,  and  ^hall  authorize 
the  Detention  of  the  Respondent  until  liberated  in  due 
Course  of  Law ;  and  in  all  Cases  wbere^  under  the 
Authority  of  any  Act  of  Parliament,  such  Penalty  is 
or  shall  be  declared  to  be  recoverable  by. Arrestment, 
Poinding  or  Distress  and  Sale,  or  Imprisonment,  or 
by  any  Combination  of  those  Forms  of  Diligence  other 
than  as  above  provided  for,  the  Judgment  of  the  Court 
may  be  expressed  in  the  said  Form  No.  6,  so  far  as 
applicable,  and  no  Warrant  of  Imprisonment  shall  be 
issued  upon  a  Judgment  in  such  Form  until  after  the 
Period  allowed  for  Execution  by  Arrestment  or  Poind- 
ing, except  in  the  event  mentioned  in  the  said  Form 
No.  6: 
(7.)  In  Complaints  for  the  Contravention  of  any  Act  of 
Parliament  by  which  the  Court  is  or  shall  be  author- 
ized to  ordain  the  Person  contravening  to  do  or  per- 
form any  Act  other  than  the  Payment  of  Money,  and 
where,  in  consequence  of  failing  or  neglecting  to  do 
or  perform  such  Act,  such  Person  shall  be  liable  to  be 
imprisoned  for  a  Term  to  be  specified  in  the  Warrant 
of  Imprisonment,  the  Judgment  and  Warrant  may  be 
in  the  Form  No.  7  in  the  said  Schedule ;  and  such 
Judgment  and  Warrant  may,  if  the  Act  of  Parlia- 
ment so  requite,  be  used  in  combination  with  a  Judg- 
ment or  Warrant  in  one  or  other  of  the  Forms  herein- 
before specified,  and  may,  if  the  Act  so  require,  be 
combinra  with  a  Judgment  for  Expenses,  and  Warrant 
for  Recovery  thereof,  and  for  Imprisonment  in  de- 
ianlt  of  Payment,  in  such  Form  as  may  be  requisite : 
(8.)  Any  Judfrment  of  Absolvitor  to  be  pronounced  in 
any  Coinplamt  or  Proceedings  under  this  Act  may  be 
in  the  Form  No.  8  in  the  said  Schedule : 
Provided  that  the  Court  may  add  to  any  of  the  Forms  of 
CoDviction  or  Judgment  for  any  Penalty  such  Finding  of 
Expenses  and  Warrant  for  the  Recovery  thereof,  and  such 
other  Finding  or  Declaration  as  may  be  required  by  the 
Act  of  Parliament  founded  on ;  and«  if  so  required,  the 
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Court  may  add  to  any  Warrant  of  Impriaonment  contained 
in  such  Conviction  or  Judgment,  or  consequent  thereon,  a 
Direction  that  the  Respondent  shall  be  kept  to  Hard  Labour 
during  the  whole  or  Part  of  the  Term  of  his  Imprisonment; 
and  Execution  upon  any  Judgment  or  Warrant  may  pro- 
ceed either  upon  such  Judgment  or  Warrant  itself  or  u[)on 
an  Extract  issued  and  signed  by  the  Clerk  of  Court,  which 
Extract  may  be  in  the  Form  No.  9  of  Schedule  (K.),  or 
as  near  as  may  be  thereto. 

XIX.  In  all  cases  instituted  under  this  Act  in  which 
any  Penalty  is  or  shall  be  recoverable  by  Poinding  or 
Distress  and  Sale,  Arrestment,  or  other  summary  Process 
of  Elxecution,  and  in  which  the  Bespondent  is  also  liable 
to  be  imprisoned  for  a  Term  to  be  specified  in  the  Warrant 
of  Imprisonment,  either  immediately  or  in  default  of  Re- 
covery of  the  Penalty  by  Execution,  the  Court,  in  lieu  of 
granting  Warr^mt  for  Recovery  by  Poinding  and  Sale, 
may  issue  a  Warrant  for  the  immediate  Imprisonment  of 
the  Respondent  for  any  Term  not  exceeding  the  Term 
specified  in  the  Act  of  Parliament  in  one  or  other  of  the 
Forms  appended  to  Nos.'  4,  5,  and  6  in  Schedule  (E.) ; 
and  no  Sale  shall  be  made  in  virtue  of  a  Warrant  granted 
under  the  Authority  of  this  Act  unless  the  Goods  are  at 
the  appraised  Value,  sufficient  to  satisfy  the  Sums  decerned 
for,  and  the  Expenses  of  the  Poinding  and  Sale. 

XX.  Where,  in  consequence  of  the  Requirements  of 
this  Act  or  of  any  other  Act  of  Parliament,  it  is  necessary 
that  any  Warrant  of  Imprisonment  or  other  Warrant 
should  be  granted  subsequent  to  the  Conviction  or  Judg- 
ment, or  where  any  other  ulterior  Proceeding  is  enjoinw, 
the  Forms  and  Directions  respectively  appended  to  the 
several  Forms  of  Convictions  and  Judgments  in  Schedale 
(K.)  may  be  used  and  observed  so  far  as  the 'same  are 
applicable,  and  all  such  Warrants  or  ulterior  Proceedings 
may  be  taken  without  the  Presence  of  the  Respondent 

XXI.  In  Cases  in  which  under  any  Act  of  Parliament 
any  Matter  or  Proceeding  which  may  be  dealt  with  under 
the  Forms  pirescribed  by  this  Act,  or  which  is  incidental 
thereto,  is  or  shall  be  cognizable  by  Two  or  more  Justices, 
it  shall  be  sufficient  that  any  Warrant  of  Imprisonment  or 
other  Warrant  or  Proceeding  prior  or  subsequent  to  the 
Conviction  or  Judgment  shall  be  subscribed  by  One  Jus- 
tice, and  it  shall  not  be  necessary  that  such  tJustice  shall 
be  or  shall  have  been  present  at  the  Hearing  of  the  Com- 

Elaint,  but  the  Conviction  or  tludgment  shall  in  all  Cases 
e  si^ed  by  such  Number  of  Justices  present  at  the 
Hearing,  and  concurring  in  the  Result  thereof,  as  may  be 
required  by  such  Act ;  and  in  case  of  an  equal  Division  of 
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Opinion  among  the  Justices  present,  the  Complaint  shall 
be  held  to  be  not  proved,  and  Judgment  shall  be  ^ven  for 
the  Respondent ;  and  all  Warrants  of  Citation  m  Cases 
which  may  be  dealt  with  under  this  Act  may  be  si^ed  bj 
the  Clerk  of  Court,  without  being  laid  before  a  Judge. 

XXII.  In  all  Cases  of  Complaint  under  this  Act  for  ^"^7. 
the  Recovery  of  any  Penalty  it  shall  be  lawful  for  the  pensesto 
Court  to  make  an  Award  of  Expenses  without  the  same  ^^^^.^^^ 
being  prayed  for  in  such  Complaint,  but  Expenses  shall  compbdn- 
not  be  awarded  to  or  against  any  public  Prosecutor  or  *''*^'^2J|J^ 
Party  prosecuting  under  the  Authority  of  any  Act  of  £id*by  *"" 
Parliament  for  the  public  Interest  unless  such  Award  of  Act 
Expenses  is  authorized  by  such  Act :  Provided,  that  in  all 

Cases  where  a  Complaint  for  the  Recovet^  of  a  Penalty  is 
at  the  Instance  of  a  private  Complainer,  it  shall  be  lawful 
for  the  Court  before  which  such  Complaint  is  brought 
to  award  Expenses  to  the  successful  Party  if  the  Court 
shall  think  fit ;  and  such  Expenses  may  be  recovered  and 
Imprisonment  awarded,  in  default  of  Payment  or  Recovery 
thereof,  in  the  Manner  and  Form  specified  in  the  said 
Schedule  (K.)  in  connexion  with  the  several  Forms  of  Con- 
victions and  Judgments  therein  contained,  or,  if  necessary, 
by  a  separate  Judgment  for  Expenses  in  such  Form  as  may 
be  appropriate. 

XXIII.  If,  upon  any  Complaint  presented  under  the  Wanmntof 
Authority  of  this  Act,  a  Warrant  shaU  be  issued  for  the  ^l^; 
Imprisonment  of  the  R^pondent  pursuant  to  a  Conviction  be  fnmed 
or  Judgment,  and  such  Respondent  shall  then  be  in  Prison  {^J^ect 
undergoing  Imprisonment  ior  a  specified  Period,  upon  a  from  the 
Conviction  for  any  Offence,  or  for  Default  in  Payment  of  ^T^w" 
any  Penalty  or  Expenses,  or  for  Disobedience  to  any  Order  ous  8en- 
of  Court,  the  Warrant  of  Imprisonment  upon  such  subset  *«"^ 
Quent  Conviction  or  Judgment  shall  be  delivered  to  the 
Keeper  of  the  Prison  to  whom  the  same  shall  be  durected, 

and  it  shall  be  lawAil  for  the  Court  granting  the  same,  if  it 
shall  think  fit,  to  insert  an  Order  therein  to  the  Effect  that 
the  Imprisonment  upon  such  subsequent  Conviction  or 
Judgment  shall  commence  at  the  Expiration  of  the  Impri- 
sonment to  which  such  Respondent  snail  have  been  previ- 
ously sentenced  or  adjudged. 

XXIV.  In  all  Cases  in  which  no  Time  is  already  or  Limitation 
shall  be  hereafter  speciaUy  limited  for  instituting  any  Com-  ^^^""^ 
plaint  for  the  Recovery  of  any  Penalty  or  Sum  of  Money,  Com- 

or  for  Conviction  for  any  statutory  Offence  punishable  on  pi»>a«»- 
summary  Conviction,  in  the  Act  of  Parliament  relating  to 
each  particular  Case,  such  Complaint  shall  be  instituted 
^vithin  Six  Months  from  the  Time  when  the  Matter  of 
such  Complaint  arose. 
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XXV.  Nothing  in  this  Act  shall  extend  or  be  constraed 
to  extend  to  any  Warrant  or  Order  for  the  Removal  of 
any  poor  Person  who  is  or  shall  become  chargeable  to  any 
Parish  or  District,  nor  to  any  Information  or  Complaint  or 
other  Proceeding  under  or  by  virtne  of  any  of  the  Statutes 
relating  to  Her  Majesty's  Bevenue,  or  under  or  by  virtue 
of  any  statutory  Provision  for  the  Recovery  of  any  Bate, 
Tax,  or  Impost  whatsoever. 

XXVI.  in  Cases  in  which,  under  the  Authority  of  any 
Act  of  Parliament,  any  Conviction  may  be  obtained,  or 
any  Warrant  Ad  factum  prsdstandum  or  Judgment  granted 
or  pronounced,  or  any  Penalty  or  Expenses  recovered,  by 
way  of  summary  Complaint  before  any  Sheriff,  Justices  or 
Justice,  or  Magistrate,  and  it  is  also  provided  therein,  or 
in- any  other  Act  of  Parliament  having  refeienoe  thereto^ 
that  such  Conviction  or  Warrant  may  be  obtained,  or 
Judgment  pronounced,  or  Penalty  or  Expenses  recovered, 
in  any  Police  GoUit  in  Scoilandj  the  Proceedings  by  this 
Act  auihoriaed  may  be  taken  in  such  Police  Court  with 
such  and  the  like  Remedies  by  Poinding  and  Sale,  Im- 
prisonment, or  otherwise,  as  are  herein  provided  in  the 
Case  of  Convictions  and  Judgments  obtained  befcxe  She* 
lifis,  Magistrates,  and  Justices  of  the  Peaee;  and  the 
several  Forms  contained  in  the  Schedules  to  this  Act  an* 
nexed  mav  be  varied  so  far  as  may  be  necessary  to  render 
them  appficable  to  such  Police  Courts. 

XXVII.  Nothing  in  this  Ajct  contained  shall  confer  or 
be  construed  to  cowor  upon  any  Sheriff,  Justices  or  Jus- 
tice, or  Magistrate  acting  under  the  Authority  of  this  Act 
any  other  or  more  extensive  Jurisdiction  in  relation  to  any 
Matter  which  may  be  made  the  Subject  of  Complaint  than 
is  or  shall  be  vested  in  such  Sheriff,  Justices  or  Justice,  or 
Magistrate  at  Common  Law,  or  under  any  Act  of  Parlia- 
ment empowering  theiB,  or  any  of  them,  to  take  cognizance 
of  such  Matter  of  Complaint ;  nor  shall  anytliing  in  this 
Act  contained  affect  any  Right  to  sue  by  way  of  ordinary 
Action  in  the  Court  of  Session  or  Sheriff  Court  in  Scot- 
land for  the  Recovery  of  any  Penalty  or  Forfeiture,  save 
and  except  as  to  the  Right  of  suing  for  such  Penalty  or 
Forfeiture  in  the  Sheriff  Small  Debt  Court  in  the  Form 
provided  in  the  fourth-recited  Act. 

XXVIII.  And  whereas  much  Inconvenience  has  re- 
sulted from  the  Uncertainty  which  exists  as  to  the  Nature 
of  the  Jurisdiction  conferred  by  various  Acts  of  Parlia- 
ment authorizing  Convictions  tor  Offences,  and  the  Be- 
covery  of  Penalties,  and  the  Enforcement  of  Orders  by 
Imprisonment,  upon  summaiy  Complaint  before  Sheriffs, 
Justices,  and  Magistrates  in  Scotlandy  and  it  is  expedient 
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to  define  the  Gases  in  which  such  Jnrisdiction  shall  be  ^^^f^* 
held  to  be  of  a  Criminal  Nature :  In  all  Proceedihss  by  ™P^" 
way  of  Complaint  instituted  in  Scotland,  in  virtue  of  any 
such  Statutes  as  are  herein-before  mentioned,  the  Juris- 
diction shall  be  deemed  and  taken  to  be  of  a  Criminal 
Nature  where,  in  pursuance  of  a  Conviction  or  Judgment 
upon  such  Complaint,  or  as  Fart  of  such  Conviction  or 
Judgment,  the  Oourt  shall  be  required  or  shall  be  author- 
ized to  pronounce  Sentence  of  imprisonment  against  the 
Respondfent,  or  shall  be  authorized  or  reouired  in  case  of 
Default  of  rayment  or  Recovery  of  a  Penalty  or  Expenses, 
or  in  case  of  Disobedience  to  their  Order,  to  grant  War- 
rant for  the  Imprisonment  of  the  Respondent  mr  a  Period 
limited  to  a  certain  Time^  at  the  Expiration  of  which  he 
shall  be  entitled  to  Liberation  ;  and  in  all  other  Proceed- 
ings instituted  by  way  of  Complaint,  under  the  Authority 
of  any  Act  of  Parliament,  the  Jurisdiction  shall  be  held  to 
be  Civil :  Provided  always,  that  nothing  contained  in  this 
Act  shall  be  construed  to  afiPect  the  Right  of  any  Party  to 
Proceedings  taken  under  this  Act  to  be  examined  as  a 
Witness  therein,  but  such  Right  shall  remain  as  it  would 
have  been  if  this  Act  had  not  passed. 

XXIX.  Where  by  any  Act  of  Parliament  a  Power  is  Sentence 
or  shall  be  given  to  any  Sheriff,  tlustices  or  Justice,  or  jJj^JJ^ot 
Magistrate  in  the  Exercise  of  Jurisdiction  as  a  Judge  of  to  exceed  a 
Police  to  take  cognizance  of  Offences  punbhable  by  Fine  ^gj^/  ^ 
or  Imprisonment,  without  any  Declaration  being  expressed  Days  im- 
or  implied  of  the  Powers  of  such  Judge  of  Police  m  rela-  pw>Mnent 
tion  to  the  Punishment  of  such  Ofiences,  it  shall  be  lawful  wberatheir 
fiir  such  Sheriff,  Justices  or  Justice,  or  Magistrate  convict-  ^*l^?J*^ 
ing  ibr  an  Offence  of  which  he  or  they  may  lawfully  take  by  statute, 
cognizance,  to  sentence  the  Person  convicted  to  pay  a 
Penalty  not  exceeding  Five  Pounds,  or,  in  the  Discretion 

of  the  Judge,  to  sentence  him  to  be  imprisoned  for  any 
Period  not  exceeding  Sixty  Days  from  the  Date  of  Im- 

Erisonment,  and  also  to  adjudge  him  to  find  Caution  to 
eep  the  Peace  for  Six  Months  under  a  fiirther  Penalty  of 
Ten  Pounds,  and  in  default  of  such  Caution  being  found  to 
be  imprisoned  for  a  further  Period  not  exceeding  Thirty 
Days. 

XXX.  No  Procurator  Fiscal,  or  other  Party  prosecut-  As  to  Ae- 
ing  for  the  public  Interest,  by  Complaint  under  th^  Pro-  g^^^ 
visions  of  this  or  any  other  Act,  shall  be  liable  to  pay  or  Z^^T 
be  found  liable  by  any  Court  in  a  greater  Sum  than  Five  £^^^"^ 
Pounds  as  Damages  for  or  in  respect  of  any  Proceedings  "* 
taken  or  anything  done  on  such  Complaint,  or  on  any 
Judgment  following  on  such  Complaint,  unless  the  Person 
prosecuting  for  Damages  shall  aver  and  prove  that  such 
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Power  to 
pass  Acts 
of  Adjour- 
nal and  Se- 
derunt. 
Convic- 
tions and 
Warrants 
not  to  be 


Proceeding  was  taken  or  done  malicioasly  and  without 
probable  Oaase  ;  bat  the  Party  suing  such  Damages 
shall  not  be  entitled  to  have  any  Decreet  or  Verdict  pro- 
nounced against  such  Procurator  Fiscal  or  other  Party 
prosecuting,  for  any  Damages,  or  Uetum  or  Repetition  of 
Penalty  or  Costs,  in  case  such  Prosecutor  shall  prove  at 
the  Tnal  that  the  Party  suing  was  guilty  of  the  Offence  in 
respect  whereof  he  had  been  convicted,  or  on  account  of 
which  he  had  been  apprehended,  or  had  otherwise  suffered, 
and  that  he  had  undei^ne  no  greater  or  other  punishment 
than  was  assigned  by  Law  to  such  Offence ;  and  any  such 
Prosecutor  sued  as  aforesaid  may  at  any  Time  put  an  end 
to  the  Action,  in  so  far  as  not  founded  on  Acts  done  mali- 
ciously, and  without  probable  Cause,  by  tendering  Pay- 
ment of  the  Sum  of  Tive  Pounds  as  Damages,  with  the 
Amount  of  the  Penalty,  if  recovered,  and  the  Expenses  of 
such  Action  to  the  Date  of  the  Tender. 

XXXI.  In  Cases  in  which  by  any  Act  of  Parliament 
the  Provisions  of  an  Act  passed  in  the  Eleventh  and 
Twelfth  Year  of  the  Reign  of  Her  present  Majesty,  in- 
tituled An  Act  to  facilitate  the  Performance  of  Vie  Dudu 
of  Justices  of  the  Peace  out  of  Seseiotis  within  England  and 
Wales  toith  respect  to  summary  Convictions  and  Orders^  are 
or  shall  be  maae  applicable  to  Complaints  or  Informations 
under  any  such  Act,  the  Provisions  of  the  said  Act  of  the 
Eleventh  and  Twelfth  Year  of  Her  Majesty's  Reign  shall 
not  be  applicable  to  any  Proceedings  under  such  Act  when 
instituted  in  Scotlandj  but  the  Provisions  of  this  Act  shall 
be  applicable  to  all  such  Proceedings  as  may,  under  the 
Authority  of  any  such  Act,  be  instituted  before  any  She- 
riff, Justices  or  Justice,  or  Magistrate  in  Scotland. 

XXXn.  The  Proceedings  in  any  Action  or  Complaint 
for  the  Prosecution  for  Offences  or  Recovery  of  Penaltia 
under  any  Act  of  Parliament,  may  either  be  according  to 
the  Form  prescribed  by  such  Act  or  any  Act  incorporated 
therewith,  or  according  to  the  Form  prescribed  by  this 
Act,  or,  where  such  Proceedings  are  before  the  Sberiffi 
according  to  the  Forms  prescribed  by  the  first-recited  Act. 

XXXm.  It  shall  be  lawful  for  the  High  Court  of  Jos- 
ticiary  and  for  the  Court  of  Session  respectively  from  Time 
to  Time  to  pass  such  Acts  of  Adjournal  or  Acts  of  Sede- 
runt as  may  be  necessary  or  proper  for  carrying  into  effect 
the  Provisions  of  this  Act,  and  in  particular  to  regulate 
the  Expenses  of  Proceedings  in  the  Inferior  Courts  under 
this  Act,  and  the  Fees  payable  to  Clerks  of  Court. 

XXXIV.  No  Conviction  or  Judgment  in  pursuance  of 
this  Act  shall  be  quashed  for  Want  of  Form,  and  no  War- 
rant of  Imprisonment  or  for  Poinding  and  Sale,  and  no 
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Extract  of  Jadgment,  shall  be  held  void  by  reason  of  any 
Defect  of  Form  therein,  provided  it  be  therein  mentioned, 
or  may  be  inferred  therefrom,  that  it  is  founded  or  has 
proceeded  on  a  Conviction  or  Judgment,  and  there  be  a 
valid  Conviction  or  Judgment  to  sustain  the  same. 

XXXY.  Every  Action  or  Prosecution  against  any  She- 
rifiP,  Judge,  or  Magistrate,  or  agunst  any  Clerk  of  Court, 
Procurator  Fiscal,  or  other  Person,  on  account  of  anything 
done  in  any  Case  instituted  under  this  Act,  shall  be  com- 
menced within  Two  Months  after  the  Cause  of  Action  shall 
have  arisen,  unless  a  shorter  Period  is  fixed  by  the  Special 
Act,  and  not  afterwards; 

XXXVI.  Whereas  it  is  expedient  that  in  Towns  where 
there  is  no  Prison  it  shall  be  competent  to  establish  Places 
of  Confinement  for  Prisoners  undergoing  short  Sentences 
without  incurring  the  Expense  of  supporting  a  Local 
Prison  :  It  shall  be  competent  in  any  Town  where  there  is 
no  Prison,  but  where  there  are  Police  Cells,  for  one  of  Her 
Majesty's  Secretaries  of  State  to  issue  an  Order  declaring 
that  such  Cells  or  any  Number  of  them,  or  that  any  other 
Premises  in  the  Possession  of  the  Administrators  of  the 
Police  in  such  Town,  shall  be  a  legal  Prison  for  the  Dte- 
tention  of  convicted  Prisoners  for  any  Period  not  exceeding 
Three  Days,  and  such  Order  shall  be  issued  in  the  Manner 
and  subject  to  the  Conditions  set  forth  in  the  Provisions  of 
^The  Prisons  (Scotland)  Administration  Act,  I860,'  in 
reference  to  Local  Prisons,  so  far  as  the  same  are  appli- 
cable to  the  Purposes  of  this  Act. 

XXXVII.  When  any  Building  or  Part  of  a  Building 
other  than  a  Local  Prison  under  the  Administration  of  a 
County  Board  is  or  shall  be  a  lawful  Place  of  Detention 
for  Prisoners  under  short  Sentences,  whether  under  the 
Powers  conferred  on  the  Secretary  of  State  by  this  Act, 
or  in  virtue  of  any  Public  Local  Act,  the  Administrators 
of  Police  having  Charge  of  the  same,  and  all  Persons  in 
their  Employment,  shsJl,  in  respect  to  such  Buildings  or 
Part  of  a  Building,  be  subject  to  the  Bules  for  Prisons  in 
Scotland  as  authorized  in  the  said  Prisons  Administration 
Act,  and  to  all  the  Provisions  of  the  said  Act  relating  to 
the  Discipline  and  Management  of  Prisons  and  the  Trans- 
mission of  Returns,  as  if  such  Administrators  were  a 
County  Board. 
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SCHEDULES  referred  to  in  this  Act 

Schedule  (A.) 
1.  Complaint  for  Offence  at  Common  Law. 
Under  the  Summary  Procedure  Act,  1864. 
Unto  the  Honourable  Her  Majesty's  Justices  of  the  Peace  for 
the  County  of  [or  SheriflP  of  the  Oountv 

I    of  or  Magistrates  of  the  Buigh  of 

as  the  Case  may  be']. 
The  Complaint  of  AJB.y  Procurator  Fiscal  of  Court  [or  other 

Party  entitled  to  prosecute  with  his  Concurrence]  : 
Humbly  showeth, 
That  J.Il.  [Designatum}  has  been  guilty  of  the  Crime  of 

Actor,  or  Art  and  Part,  in  so  far  as  [here  state  the  Par- 
ticvlars  of  the  Offence] : 

May  it  therefore  please  your  Honours  [or  Lordship]  to  grant 
Warrant  to  apprehend  the  said  J.K.y  and  bring  him  before 
you  [or  to  cite  the  said  J.K.  to  appear  before  yon]  to 
answer  to  this  Complaint,  and  thereafter  to  convict  him  of 
the  said  Crime,  and  to  adjudge  him  to  suffer  the  Pains  of 
LaWr 

According  to  Justice. 

A,B,  [Signature  of  Public  Prosecutor j 
or  of  Private  Prosecutor  wi^ 
Concurrence  annexed,] 

2.  Complaint  praying  for  Conviction  in  Terms  of  Act,  and  for 
Imprisonment  or  Forfeiture, 
Under  the  Summart  Procedure  Act,  1864. 
Unto  the  Honourable  Her  Majesty's  Justices  of  the  Peace  for 
the  County  of  [or  Sheriff  of  the  County 

of  or  Magistrates  of  the  Burgh  of  ]. 

The  Complaint  of  ^.£.,  Procurator  Fiscal  of  Court  [or  other 
Party  entitled  to  prosecute] : 
Humbly  showeth, 
That  J.K*  [Designation]  has  contravened  the  Act  [or  has  been 
guilty  of  an  Offence  within  the  Meaning  of  the  Act]  [i^[>ecify  the 
Act  or  Acts]j  in  so  far  as  [state  Particulars  of  Contravention  or 
Offence]^  whereby  the  said  J.JC.  is  h'able  [state  shortly  the  Nature  of 
the  Forfeiture  or  Penalty  and  the  A Itemativel, 

May  it  therefore  please  your  Honours  tor  Lordship]  to  grant 
Warrant  to  apprehend  the  said  c/.A.,  and  bring  him  be- 
fore you  [or  to  cite  the  said  J.K.  to  appear  before  you]  to 
answer  to  this  Complaint,  and  thereafter  to  convict  him  of 
the  aforesaid  Contravention,  and  to  adjudge  him  to  suffer 
the  Penalties  provided  by  the  said  Act  [or  Acts,  or  any  of 
them."]r 
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[Where  a  Warrant  Ad  f actum  prcBStandum  is  desired^  it  must  be 
specially  prayed  /or.] 

According  to  Justice. 

AJB,  [Signature  of  CompUxinerJ] 

Schedule  (B.) 
Oath  of  Verity, 
At  the  Day  of  in 

Presence  of 

Compeared  A.B,j  the  Complainer,  [or  a  credible  Witness,  as  the 
Case  may  bcy"]  who,  being  solemnly  sworn,  depones  that  what  is  con* 
tained  in  the  foregoing  Complaint  is  true,  as  he  shall  answer  to  God* 

E  Signature  of  Complainer  or  Witness^] 
Stgfuiture  of  Judge*"] 

Schedule  (C.) 
Warrant  for  Citation  of  Respandeni. 
The  Justice  [or  Sheriff,  or  Ma^^trate,  or  Clerk  of  Court]  grantf 
Warrant  to  Ofiicers  of  Court  to  serve  a  Copy  of  the  foregoing  Com- 
plaint and  of  this  Deliverance  upon  J.K.y  Keflpondent,  and  to  cite 
nim  to  appear  personally  to  answer  thereto  at  [CovH  House  or  Place'] 
upon  the  Day  of  at 

o'clock  noon,  with  Certification,  and  also 

to  cite  Witnesses  or  Havers  for  both  Parties  for  all  Diets  in  the 
Cause.* 

[Signature  of  Judge  or  Clerk  of  Courts] 

Schedule  (D.) 
1.  Warrant  for  Aporehension  of  Bespondent  in  the  First  Instance* 
The  Justice  [or  Sheriff  or  Magistrate]  grants  Warrant  to  Officers 
of  Court  to  search  for  and  apprehend  J.K.j  Bespondent,  and,  if 
necessary  for  that  Purpose,  to  open  any  Aut  or  lockfast  Places,  and 
to  bring  him  before  any  One  or  more,  as  may  be  competent,  of  Her 
Majesty's  Justices  of  the  Peace  for  the  Coun^  of 

[or  the  Sheriff  of  the  County  of  or  ft 

Magistrate  of  the  Bn^h  of  ],  to  answer  to  the 

foregdng  Complaint  at  [Court  House  or  Plaee]^  and  in  the  meao^ 
time  to  detain  mm  in  a  Police  Station  House  or  other  convenient 
Place,  and  also  to  dte  Witnesses  and  Havers  fiir  both  Parties  for 
all  Diets  in  the  CaiMc* 

[Signaiure  of  Judgel] 

2.  Warrant  for  ApprAensicn  of  the  Respondent  in  the  Second 

Instance* 

The  Justice  \or  Sheriff  or  Magistrate],  in  respect  JUL,  BcqiOD* 
dent,  has  failed  to  appear  to  answer  to  the  fiiregoing  Complaint  after 
Wng  duly  cited  to  this  Diet,  grants  Warrant  to  Offiom  of  Coort  to 
Ksrdi  for  and  apprdiend  the  said  J.K^  and,  if  ncnaiiurt  fiir  that 
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Purpose,  to  open  any  shut  or  lockfast  Places,  and  to  bring  him  be- 
fore an  J  One  or  more,  as  may  be  competent,  of  Her  Majesty's 
Justices  of  the  Peace  for  the  Coun^  of  [or 

the  Sheriff  of  the  Coun^  of  or  a  Magistrate  of 

the  Burgh  of  ],  and  in  the  meantime  to  detain 

him  in  a  Police  Station  Honse  or  other  convenient  Place,  and  also 
to  cite  Witnesses  and  Havers  for  both  Parties  for  all  Diets  in  tbe 
Cause,* 

[Signature  of  Judge.'] 
•  [A  Warrant  to  search  for  stolen  Goods  or  other  Search  War- 
rant may  be  prayed  for  in  the  Complaint^  and  included  in 
the  Warrant  of  Citation  or  Apprehermon^  if  otherwise  com- 
petent^ 

Schedule  (E.) 

1.  Warrant  for  the  Apprehension  of  a  Witness  in  the  First  Instance, 
The  Justice  [or  Sneriff  or  Magistrate],  in  respect  it  has  been 

made  to  appear  to  him  upon  Oath  that  E.F.  [Designation']  is  likely 
to  give  material  Evidence  for  the  Prosecution  in  the  foregoing 
Complaint  [if  the  Complaint  is  on  a  separate  Paper,  describe  it  by  tin 
Names  of  the  Parties  and  Date  of  Presentatum]^  and  that  it  is  pro- 
bable that  the  said  E.P.  will  not  attend  to  give  Evidence  without 
being  compelled  so  to  do,  grants  Warrant  to  Officers  of  Court  to 
search  for  and  apprehend  the  said  £«F.,  and,  if  necessary  for  that 
Purpose,  to  open  any  shut  or  lockfast  Places,  and  in  the  meantime 
to  detain  him  in  a  Police  Station  House  or  other  convenient  Place, 
and  to  bring  and  have  him  on  the  Day  of 

at  o'clock  noon  before  any  One  or  more,  as  may  be 

competent,  of  Her  Majesty's  Justices  of  the  Peace  for  the  County  of 

[or  the  Sheriff  of  the  County  of 
or  a  Magistrate  of  the  Burgh  of  ],  to  bear  Witness 

for  the  Prosecution  in  the  foresaid  Complaint. 

[Signature  of  Judged] 

2.  Warrant  for  the  Apprehension  of  a  Witness  in  the  Second  Instance. 
The  Justice  [or  Sheriff  or  Magistrate],   in  respect  that  EJ- 

[Designatum]  has  failed  to  appear  after  haying  been  duly  cited  to 
bear  Witness  for  the  Prosecution  {or  for  the  Respondent]  in  the 
foregoing  Complaint  [if  the  Complaint  is  on  a  separate  Paper,  de- 
scribe it  by  the  Names  of  the  Parties  and  Date  of  Presentation'],  and 
no  Just  Excuse  has  been  offered  on  his  Behalf,  grants  Warrant  to 
Omcers  of  Court  to  search  for  and  apprehend  the  said  E.F.,  and,  if 
necessary  for  that  Purpose,  to  open  any  shut  or  lockfast  Places,  and 
in  the  meantime  to  detain  him  in  a  Police  Station  House  or  other 
convenient  Place,  and  to  bring  and  have  him  on  the 
Day  of  at  o' Clock  noon 

before  any  One  or  more,  as  may  be  competent,  of  Her  Majesty's 
Justices  of  the  Peace  for  the  County  of  [or  the 
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Sheriff  of  the  County  of  or  a  Magistrate  of  the 

Buigh  of  ],  to  bear  Witness  foe  the  Pro- 

secution [or  for  \h^  Respondent]  in  the  foresaid  Complaint. 

[JSignatiire  of  Judge,"] 

SOHBDULE  (F.) 

1^  Citation  of  Respondent, 

To  J.K.  [Dssignation.] 
Take  Notice  that  you  are  required  to  appear  personally  at  the 
Place  and  Time  specified  in  the  Warrant,  of  which  the  foregoing  is 
a  Copy,  to  answer  to  the  Complaint  to  which  this  Notice  is  attached, 
with  Certification. 
This  I  do  on  the  Diiy  of 

[Signature  of  Officer.'] 


2-  Citation  of  Witness. 

To  E.F.  [Designation^] 
Take  Notice  that  you  are  required  to  appear  before  any  One  of 
Her  Majesty's  Justices  of  the  reace  for  the  County  of 


[or  the  Sheriff  of  the  County  of  or  a  Magistrate  of  the 

Burgh  of  ]  at  [CouH  House  or  Place]  on  the 

Day  of  at  the  Hour  of  o'Clock 

noon,  and  at  any  adjourned  Diet  which  you  may  be  required  to 
attend,  to  bear  Witness  for  the  Prosecution  [or  for  the  Respondent] 
in  the  Complaint  at  the  Instance  of  A.B.  [Designation],  against 
JK.  [Designation],  under  Certification  ;  [and  also  to  bring  with  you 
and  exhibit  such  of  the  Documents  mentioned  in  the  subjoined  Lists 
as  may  be  in  your  Possession.] 
This  I  do  on  the  Day  of 

{^Signature  of  Officer,] 

Schedule  (H.) 

1.  Interlocutor  adjourning  the  Diet. 

The  Justice  [or  Sheriff  or  Magistrate]  adjourns  the  Diet  to  the 

Day  of  ,  and  appoints  the  said  J,K.  to 

appear  personally  on  that  Day  at  o'Clock  noon. 

[Signature  of  Judge.]  - 

2.  Adjournment  and  Interim  Warrant  of  Imprisonment. 

The  Justice  [or  Sheriff  or  Magistrate]  adjourns  the  Diet  to  the 

Day  of  ,  and  in  the  meantime  grants  Warrant 

to  commit  the  said  J.K.  to  the  Prison  of  ,  therein  to 

be  detained  until  that  time,  or  until  he  find  Caution  to  appear  at 

all  future  Diets  of  Court  under  a  Penalty  of  L. 

[S^nature  of  Judge.] 
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Schedule  (I.) 
Minute  of  Procedure  at  the  Hearing. 
1.   When  the  Respondent  appears. 
At  the  Day  of  id  the 

Presence  of  of  Her  Majesty^s  Justices  of  the 

Peace  for  the  County  of  [or  Sherift'  or  Magistrate!  ap- 

peared J.K.  complained  against ;  and  the  Complaint  being  read  over 
to  him,  he  answers  that  he  is  Not  Guilty,  \or  that  he  is  Uuilty.] 

[SignaJtun^ 
[If  the  Respondent  pleads  Not  Guilty.'] 
The  Witness  [or  Witnesses]  after  named  was  [or  were]  examined 
in  Support  of  the  Complaint,  viz, : — 

And  the  Witness  [or  Witnesses]  after  named  was  [or  were]  ex- 
amined in  Exculpation,  viz. : — 

[Note  also  the  Production  of  any  Documents  produced  in  Evi- 
dence by  either  Party."] 

2,   When  the  Respondent  is  (d>sent 
At  the  Day  of  in  Presence 

of  of  Her  Majesty's  Justices  of  the  Peace  for  the  County 

of  [or  Sheriff  or  Magistrate],  J.K.  complained  against 

having  failed  to  appear,  after  having  been  duly  summoned. 

The  Witness  [or  Witnesses]  afl»r  named  was  [or  were]  examined 
in  Support  of  the  Complaint,  viz. : — 
[^Note  also  any  Productions.] 

•m,  ■ 

Schedule  (K.) 
1.  Coniyiction  for  Offence  at  Common  Law. 
The  Justices  [or  Justice,  or  Sheriff,  or  Magistrate],  in  respect  ot 
the  Judicial  Confession  of  the  said  J.K,  [or  of  the  Evidence  ad- 
duced! find  the  said  J.K.  guilty  of  the  Cnme  charged  [or  state  to 
what  Extent  he  is  guilty]^  and  therefore  [state  the  Terms  of  the 
Sentence]. 

[Signature  of  Judges  or  Judge.] 

2.  Conviction  for  Contravention  of  Act  punishable  by  Imprisonment 
The  Justices  [or  Justice,  or  Sheriff,  or  Magistrate],  in  respect  o{ 
the  Judicial  Confession  of  the  said  JK.  [or  of  the  Evidence  ad- 
duced], convict  the  said  J.K.  of  the  Contravention  [or  Offence] 
charged  [or  state  to  what  Extent  he  is  auiUy\  and,  therefore,  adiadge 
him  to  be  imprisoned  in  the  Prison  of  for  the  reriod 

of  from  this  Date  \or  from  the  Date  of  his  Imprison- 

ment]. [If  authorized  by  the  Ac^y  addy  and  find  him  liable  in  Pay- 
ment to  the  Complainer  of  L.  of  Expenses,  and  adjadge 
him  to  be  imprisoned  in  the  said  Prison  for  the  further  Period  of 
Days  from  the  Expiration  of  the  last-mentioned 
Period,  unless  the  s&id  Sum  shall  be  sooner  paid],  and  grant  War- 
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rant  to  Officers  of  Court  to  apprehend  him  and  convey  him  to  the 
said  Prison,  and  to  the  Keeper  thereof  to  receive  Mid  detain  him 
accordingly, 

[^Signature  of  Judges  or  Judge."] 

3.  Conviction  for  a  Penalty y  andj  in  default  of  Payment, 
Imprisonment, 
The  Justices  [or  Justice,  or  Sheriff,  or  Magistrate],  in  respect 
of  the  Judicial  Confession  of  the  said  J.K.  \or  of  the  Evidence  ad- 
duced], convict  the  said  J,K^  of  the  Contravention  \or  Offence] 
charged  [or  state  to  what  Extent  he  is  guilty]^  and,  therefore,  adjudge 
him  to  forfeit  and  pay  the  Sum  of  L.  of  Penalty  [or  of 

modified  Penalty,  wliere  there  is  Power  to  modify],  [with  the  Sum  of 
L.  of  Expenses,  where  Expenses  may  be  awarded] ;  and 

in  default  of  immediate  Payment  thereof  [or,  if  Time  be  allowed,  say, 
within  Days  from  this  Date],  adjudge  him  to  be  im- 

prisoned in  the  Prison  of  for  the  Period  of 

from  the  Date  of  his  Imprisonment,  unless  the  said  Sum  [or  Sums] 
shall  be  sooner  paid,  ana  grant  Warrant  to  Officers  of  Court  to  ap- 
prehend him  and  convey  him  to  the  said  Prison,  and  to  the  Keeper 
thereof  to  receive  and  detain  him  accordingly. 

[Signature  of  Judges  or  Judge.] 

4.   Conviction  for  a  Penalty  to  be  recovered  by  Poinding,  and  in 
I     default  of  JRecovery,  Imprisonment, 

The  Justices  [or  Justice,  or  Sheriff,  or  Magistrate],  in  respect  of 
the  Judicial  Confession  of  the  said  J.K,  [or  of  the  Evidence  ad- 
duced], convict  the  said  J,K.  of  the  Contravention  [or  Offence] 
charged  [or  state  to  what  Extent  he  is  guilty],  and,  therefore,  adjudge 
him  to  forfeit  and  pay  the  Sum  of  L.  of  Penalty  [or  of 

modified  Penalty,  where  there  is  Power  to  modify],  [with  the  Sum  of 
L.  of  Expenses,  where  Expenses  may  be  awarded],  and* 

in  default  of  immediate  Payment  thereof  [or,  if  Time  is  allowed,  say, 
within  Days  from  this  Date],  grant  Warrant  for  Recovery 

of  the  said  Sum  or  Sums  by  Poinding  of  his  Goods  and  Effects,  and 
summary  Sale  thereof,  on  the  Expiration  of  not  less  than  Forty-eight 
Hours  after  such  Poinding,  without  further  Notice  or  Warrant,  and 
appoint  a  Return  or  Execution  of  such  Poinding  and  Sale  to  be  made 
witliin  Eight  Davs  from  this  Date  [or^  from  the  Expiration  of  the 
Period  herein  allowed  for  Payment,  where  Time  is  allowed],  under 
Certification  of  Imprisonment  for  the  Period  of  in  default 

of  Payment  or  Recovery  of  the  said  Sums  with  the  Expenses  of 
Diligence  before  the  Time  allowed  for  such  Report. 

[Signature  of  Judges  of*  Judge,] 

Beport  by  Officer  of  Court, 
I,  X  Y.,  report,  that  by  virtue  of  Ae  foregoing  Judgment  and 
Warrant,  I  have  made  diligent  Search  for  Goods  and  Effects  of  the 
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within  mentioned  J.K.^  and  that  I  can  find  no  sufficient  Goods  and 
Efiects  whereon  to  levy  the  Sams  within  mentioned. 
Humbly  reported  this  Day  of  .    ^7 

[Signature  of  OjHicer^ 

Warrant  of  Imprisonment 
At  the  Day  of  the  Justice 

[or  Sheriff  or  Magistrate],  in  respect  it  appears  that  the  Sam  [or 
Sams]  mentioned  in  the  foregoing  Conviction,  with  the  Expenses  of 
Diligence,  have  not  been  paid,  and  that  no  sufficient  Goods  and 
Effects  can  be  found  whereon  to  levy  the  said  Sum  [or  Sums]  and 
Expenses,  grants  Warrant  to  Oflficers  of  Court  to  apprehend  the 
saia  J.K.y  and  convey  him  to  the  Prison  of  ,  and  to  the 

Keeper  thereof  to  receive  and  detain  hnn  for  the  l^eriod  of 

from  the  Date  of  his  Imprisonment,  unless  the  said  Sum  [or 
Sums],  with  the  further  Sum  oi  L.  for  the  Expenses  of 

Diligence,  shall  be  sooner  paid.  [Signature  of  Judge.] 

5.  Conviction  fo%*  a  Penalty  to  he  recovered  by  Poinding  and 
Imprisonment. 
The  Justices  [or  Justice,  or  Sheriff,  or  Magistrate],  in  respect  of 
the  Judicial  Confession  of  the  said  J,K.  [or  of  the  Evidence  ad- 
duced], convict*  the  said  J.K,  of  the  Contravention  [or  Ofience] 
charged  [or  state  to  uhat  Extent  he  is  guilty']^  and  therefore  adjudge 
him  to  forfeit  and  pay  the  Sum  of  L.  of  Penalty  [or  of 

modified  Penalty,  where  tliere  is  Power  to  modify^^  [with  the  Sum  of 
L.  of  Expenses,  where  Expenses  may  be  awarded,]  and* 

ordain  instant  Execution  by  Poinding  and  Sale,  and  ImprisonmeDt 
for  the  Period  of  Days,  in  default  of  immediate  Pay- 

ment [or  if  Time  is  allowed^  savy  within  Days  firom  this  Date]; 
grant  Warrant  to  Officers  of  Court,  in  default  of  Payment  of  the 
said  Sum  [or  Sums],  for  immediate  Poinding  of  the  Goods  and 
Effects  of  the  said  J.K.^  and  summary  Sale  thereof  on  the  Expira- 
tion of  not  less  than  Forty-eight  Hours  after  such  Poinding ;  appoint 
a  Return  of  such  Poinding  and  Sale  to  be  reported  within  Eight 
Days  from  this  Date  ;*  ana  in  default  of  Payment  grant  Warrant  to 
Officers  of  Court  to  apprehend  the  said  J.K.y  and  convey  him  to 
the  Prison  of  j  and  to  the  Keeper  thereof  to  receive  and 

detain  him  for  the  Period  of  Days  from  the  Date  of  his  Im- 

prisonment, unless  the  said  Siim  [or  Sums],  together  with  the  Ex- 
pense of  Poinding,  if  any,  shall  be  sooner  paid,  or  Liberation  shall 
be  gi*anted.  [Signature  of  Judges  or  Judge.] 

Warrant  of  Liberation. 

The  Justice  [or  Sheriff  or  Magistrate],  in  respect  the  OomplaiD^r 

has  failed  to  certify  by  the  Report  of  an  Officer  of  Court  tiiat  no 

sufficient  Goods  and  Effects  of  the  said  J.K.  can  be  found  whereon 

to  levy  the  Sums  specified  in  the  foregoing  Conviction  within  the 
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Period  of  Eight  Days  therein  mentioned  [or  in  respect  that  a  suffi- 
cient Poinding  and  Sale  of  the  Effects  of  the  said  J,K»  has  been 
made],  grants  Warrant  to  the  Keeper  of  the  Prison  of 
for  the  immediate  Liberation  of  the  said  J.K. 

[Signature  of  JudgeJ] 

6.  Judgment  for  a  Penalty  recoverable  by  Diligence, 
The  Justices  [or  Justice,  or  Sheriff,  or  Magistrate],  in  respect  of 
the  Judicial  Confession  of  the  said  J.K,  [or  of  the  Evidence  ad- 
duced], conTict  the  said  J,K.  of  the  Contravention  [or  Offence] 
charged  [or  state  to  witat  Extent  he  is  guilty'],  and  therefore  adjudge 
him  to  forfeit  and  pay  the  Sum  of  L.  of  Penalty  [or  modified 

Penalty,  where  there  is  Power  to  modify'],  of  L.  ,  and  also 

find  the  said  J.K.  liable  in  L.  of  Expenses  to  the  Com- 

plainer,  and*  ordain  instant  Execution  by  Arrestment,  and  also 
Execution  by  Poinding  [and  Imprisonment,  where  there  is  Power  to 
Imprison]  ;  grant  Warrant  to  Officers  of  Court  to  arrest  all  Debts 
and  Sums  of  Money  owing  to  the  said  J.K.y  and  [if  Time  is  allowed^ 
add,  in  default  of  Payment  within  Days  from  this  Date] 

to  poind  his  Goods  and  Effects  and  to  sell  the  same  at  the  Expiration 
of  not  less  than  Forty-eight  Hours  after  such  Poinding,  without 
further  Notice  or  Warrant ;  [wliere  the  Act  authorizes  Imprisonment, 
add^  and  appoint  a  Return  or  Execution  of  such  Poinding  and  Sale 
to  be  made  within  Days  from  the  Expiration  of  the 

Period  hereby  allowed  for  Payment,  under  Certification  of  Imprison- 
ment \iffor  a  Term,  specify  the  TermV  in  default  of  Payment  or 
Eecovery  of  the  said  Sums  with  the  Expenses  of  Diligence  before 
the  Time  allowed  for  such  Report. 

[Signature  of  Judges  or  Judge.] 

Warrant  of  Imprisonment  to  be  granted  upon  Ojfficer^s  Report. 
The  Justice  [or  Sheriff  or  Magistrate],  in  respect  it  appears  that 
the  Sums  mentioned  in  the  foregoing  Judgment,  with  the  Expenses 
of  Diligence,  have  not  been  paid  or  recovered  under  the  said  Judg- 
ment in  whole  or  in  part,  grants  Warrant  to  Officers  of  Court  to 
apprehend  the  said  J,K.,  and  convey  him  to  the  Prison  of 
and  to  the  Keeper  thereof  to  receive  and  detain  him  until  liberated 
in  due  Course  of  Law  [or,  if  the  Imprisonment  is  for  a  Term,  say, 
for  the  Period  of  Days  from  the  Date  of  his  Imprison- 

ment, unless  the  said  Sums,  with  L.  for  the  Expenses  of 

Diligence,  shall  be  sooner  paid].  [Signature  of  Judge.] 

*[If  at  the  Hearing  it  shall  appear  iliat  the  issuing  of  a  Warrant 

of  Arrestment,  Poinding,  and  Sale  would  be  inexpedient,  then, 

in  place  of  the  Warrant  annexed  to  the  Judgment  in  the  pre* 

ceding  Form,  say : 

And  in  respect  it  is  inexpedient  to  issue  a  Warrant  of  Poinding 

and  Sale  [or  of  Arrestment,  Poinding,  and  Sale],  ordain  instant 

9 
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Execution  by  Imprisonment,  and  grant  Warrant  to  Officers  of  Court 
to  apprehend  the  said  J.K.^  and  convey  him  to  the  Prison  of 
y  and  to  the  Keeper  thereof  to  receive  and 
detain  him  for  the  Period  of  fix)m  the  Date 

of  his  Imprisonment,  unless  the  said  Penalty  and  Expenses  shall  be 
sooner  paid.] 

\ThM  Form  only  to  be  used  where  the  Acts  founded  on  authorize 
Imprisonment  for  a  specified  Period,'] 

7.  Judgment  and  Warrant  Ad  factum  prcsstanduntj  andy  in  default, 

Imprisonment, 
The  Justices  [or  Justice,  or  Sheriff,  or  Magistrate],  in  respect  of 
the  Judicial  Confession  of  the  said  J.K.  [or  of  the  Evidence  ad- 
duced], find  the  Complaint  proven  [or  state  to  what  Extent  it  it 
proven,  or  state  any  other  Findings  that  may  be  considered  necessary], 
and  ordain  the  said  J.K.  to  [here  state  the  Matter  required  to  be 
done]  under  Certification  that  if,  upon  a  Copy  of  this  Judgment 
being  served  upon  the  said  J.K.  by  an  Officer  of  Court,  he  shall 
neglect  or  refuse  to  obey  the  same  within  the  Period  of 
after  such  Service,  he  shall  be  imprisoned  for  the  Period  of 
Days  :  Find  the  said  J,K.  liable  in  L.  of  Expenses  to 

the  Complainer;  and  failing  immediate  Payment  thereof  [or  if 
Time  be  allowed^  within  Days  fix)m  this  Date,  say],  grant 

Warrant  for  Recovery  of  the  said  Sum  by  Poinding  of  his  Gbods  and 
Effects,  and  summary  Sale  thereof,  etCy  [as  in  No.  4  of  this  Schedule.] 

[Signature  of  Judges  or  Judge.] 

Warrant  of  Imprisonment. 
The  Justice  [or  Sheriff  or  Magistrate],  in  respect  it  is  now  proved 
to  his  Satisfaction  that  a  Copy  of  the  foregoing  Judgment  was  duly 
served  upon  the  within-named  J.K.j  upon  the  Day  of 

,  and  that  he  has  not  as  yet  obeyed  the  Order  therein 
contained,  and  that  the  Period  appointed  for  Implement  thereof  is 
now  expired,  grants  Warrant  to  apprehend  the  said  J.K.,  and  con- 
vey him  to  the  Prison  of  ,  and  to  the  Keeper  thereof 
to  receive  and  detain  him  for  the  Period  of  irom  the 
Date  of  his  Imprisonment. 

[Signature  of  Judge.] 
[Note. — A  Warrant  Ad  factum  prsestandum  in  the  above  Form 
may,  if  required  by  the  Act,  be  combined  with  a  Conviction 
or  Judgment  for  a  Penalty.  Where  Judgment  is  given  for 
the  Expenses  of  obtaining  a  Warrant  Ad  ractum  prsestandam 
recoverable  by  Poinding  and  Sale,  and  Imprisonment  in  de- 
fault, the  Proceedings  shall  be  as  nearly  as  possible  in  confor- 
mity with  the  Forms  above  prescribed  for  the  Recovery  of 
Penalties  and  Expenses.  If  the  Expenses  are  declared  to  be 
recoverable  by  ordinary  Diligence,  or  by  Arrestment  and 
Poinding,  the  Warrant  and  Procedure  will  be  as  in  No.  6.] 
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8.  Judgment  of  Absolvitor  or  Dismissal, 
The  Justices  [or  .lustice,  or  Sheriff,  or  Magistrate]  assoilzie  the 
within-designed  J.K,  from  the  foregoing  Complaint  [or  dismiss  the 
Complaint].  \If  an  Award  of  Expenses  be  competent^  add,!  Find 
the  within-designed  A.B.j  Complainer,  liable  to  the  said  J.K.  in 
the  Sam  of  L.  of  Expenses,  and  decern  and  ordain 

instant  £xecation  therefor  hj  Arrestment,  and  also  Execution  bj 
Poinding  and  Sale  and  Imprisonment,  if  the  same  be. competent, 
after  a  Uharge  of  Fifteen  free  Days ;  grant  Warrant,  etc^  [as  in  No. 
6,  onUtHng  Warrant  of  Imprisonmeni  when  incompetent.'] 

[Signature  of  Judges  or  Judge.] 

9.  Extract  of  Judgment  convicting j  absohing^  or  dismissing  [as  the 

Case  may  be]. 
At  the  Day  of  ,  in 

Presence  of  .     In  the  Complaint  at  the  Instance 

of  A^.  against  (7.2>*,  charging  him  with  [name  the  Crime,  Offence^ 
or  Contravention],  as  particularly  set  ibrth  in  said  Complaint,  the 
Justices  [or  Justice,  or  Sheriff,  or  Magistrate],  in  respect  of  [state 
tlie  Terms  of  the  Judgment,  and  of  any  subsequent  Warrant  upon 
which  Execution  is  to  proceed^.    Extracted  by  me.  Clerk  of  Court. 

[Signature  of  Clerk.] 
Execution  may  proceed  either  upon  the  Judgment  and  Warrant 
itself  or  upon  an  Extract  in  tlie  above  Form. 


Cap.  LVL 

An  Act  for  granting  to  Her  Majesty  certain  Stamp  Duties ; 
and  to  amend  the  Laws  relating  to  the  Inland  Revenue. — 
[ibth  July  1864.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons^  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 

I.  Whereas  an  Act  was  passed  in  the  Nineteenth  Year 
of  King  George  the  Second,  Chapter  Thirty-seven,  intituled 
An  Act  to  regulate  Insurance  on  Ships  belonging  to  the  Sub-  19  G.  2.  c 
jects  of  Great  Britain,  and  on  Merchandises  or  Effects  laden  ^'' 
thereon ;  and  by  Section  Four  of  the  same  Act  it  is  pro- 
hibited to  make  Re-assurance  except  in  the  Cases  therein 
mentioned :     And  whereas  it  is  expedient  to  remove  such 
Bestriction  :  Be  it  enacted,  That  notwithstanding  anything  ^J^JJ^ 
contained  in  the  said  Act,  it  shall  be  lawful  to  make  Ke-  &«»  Bisks 
assurance  upon  any  Ship  or  Vessel,  or  upon  any  Goods,  JJJ^  ^- 
Merchandise  or  other  Property  on  board  of  any  Ship  or  maJL. 
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Vessel,  or  upon  the  Freight  of  any  Ship  or  Vessel,  or  upon 
any  other  Interest  in  or  relating  to  any  Ship  or  Vessel  which 
may  lawfully  be  insured,  and  such  Re-assurances  shall  be 
deemed  to  be  the  Insurance  of  Interests  which  may  lawfully 
be  insured  within  the  Meaning  of  the  Acts  imposing  Stamp 
Duties  on  Policies  of  Sea  Insurance  :  Provided  always,  that 
if  within  Three  Calendar  Months  next  after  the  Termina- 
tion of  the  Risk  on  any  Policy  of  Re-assurance  Application 
shall  be  made  to  the  Commissioners  of  Inland  Revenue, 
and  it  shall  be  proved  to  their  Satisfaction  that  any  snch 
Ke-assurance  as  aforesaid  has  been  made  on  the  same  Pro- 
perty or  Interest  and  Risk  which  shall  have  been  previously 
assured  to  the  same  or  some  greater  Amount  by  One  or 
more  lawful  and  valid  Policy  or  Policies  existing  at  the 
Time  of  making  such  Re-assurance,  and  duly  stamped  for 
denoting  the  full  and  proper  Duties  chargeable  thereon,  it 
shall  be  lawful  for  the  said  Commissioners  to  make  Allow- 
ance for  the  Stamp  Duty  impressed  on  the  Policy  of  Re- 
assurance in  like  Manner  as  in  the  Case  of  spoiled  Stamps 
on  Policies  of  Insurance  under  the  Act  passed  in  the  Fifty- 
fourth  Year  of  the  Reign  of  King  George  the  Third,  Chapter 
One  hundred  and  thirty-three ;  and  the  several  Provisions 
of  the  said  Act,  so  far  as  they  are  applicable  or  can  be 
applied,  shall  be  observed  and  put  in  force  with  respect  to 
the  Allowance  of  the  Stamps  on  the  said  Policies  of  Re- 
assurance. 

n.  Any  Bill  of  Exchange  payable  on  Demand,  which 
shall  be  endorsed  out  of  the  United  Kingdom,  or  purport 
to  be  so  endorsed,  wheresoever  the  same  may  have  been 
drawn,  shall,  for  the  Purpose  of  charging  the  Stamp  Dnty 
thereon,  be  deemed  to  be  a  Foreign  Bill  of  Exchange,  bat 
shall  be  chargeable  with  the  same  Amount  of  Stamp  Duty 
as  an  Inland  Bill  of  Exchange  for  the  Payment  of  Monev 
otherwise  than  on  Demand,  according  to  the  Amount 
thereby  made  Payable ;  and  the  Provisions,  Regulations, 
and  Penalties  contained  in  the  Fifth  Section  of  the  Act 

Sassed  in  the  Seventeenth  and  Eighteenth  Years  of  Her 
lajesty's  Reign,  Chapter  Eighty-three,  shall  be  deemed  to 
apply  to  any  such  Bill  so  endorsed  or  purporting  to  be 
endorsed  as  aforesaid  as  if  the  same  were  a  bill  drawn  oat 
of  the  United  Kingdom. 

III.  In  lieu  of  the  Stamp  Duties  now  payable  for  or 
upon  any  Letter  or  Power  of  Attorney  for  the  Receipt  of 
Dividenas  or  Interest  of  any  of  the  Government  or  Parlia- 
mentary Stocks  or  Funds,  or  of  the  Stocks  or  Funds  of 
the  Secretary  of  State  in  Council  of  /rufta,  or  of  Mia 
Promissory  Notes,  or  registered  Promissory  Notes,  the 
Interest  of  whiqh  is  payable  by  Bills  of  Exchange  on  the 
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Governments  oflndioj  Madras^  and  Bombay  respectively,  or 
of  the  Stocks,  Funds,  or  Shares  of  or  in  any  Joint  Stock 
Company  or  other  Company  or  Society  whose  Stocks  or 
Fanas  are  divided  into  Shares  and  transferable,  there  shall 
be  charged  and  paid  for  or  upon  such  Letter  or  Power  of 
Attorney  as  aforesaid  the  following  Stamp  Duties ;  (that 
is  to  say,) 
Where  such  Letter  or  Power  of  Attorney  shall  be  for 

the  Receipt  of  One  Payment  only,  the  Duty  of  One 

ShiUing: 
And  where  the  same  shall  be  for  continuous  Receipt  or 

for  the  Receipt  of  more  than  one  Payment,  the  Duty 

of  Five  Shillings. 

IV.  And  whereas  certain  ad  valorem  Stamp  Duties  are 
by  several  Statutes  in  that  Behalf  granted  and  imposed  upon 
or  in  respect  of  the  following  Instruments ;  (that  is  to  say,) 

Probate  of  a  Will  and  Letters  of  Administration,  with 
or  without  a  Will  annexed,  to  be  granted  in  England 
or  Ireland ; 
Inventory  to  be  exhibited  and  recorded  in  anv  Commis- 
sary Court  in  Scotland  of  the  Estate  and  Effects  of 
any  Person  deceased : 
Be  it  enacted,  That  the  said  Stamp  Duties  shall  be  charged 
and  paid  in  respect  of  the  Value  of  any  Ship  or  any  Share 
of  a  Ship  belonging  to  any  deceased  Person  which  shall  be 
registered  at  any  Port  in  the  United  Kingdom,  notwith- 
standing such  Ship  at  the  Time  of  the  Death  of  the  Testator 
or  Intestate  may  nave  been  at  Sea  or  elsewhere  out  of  the 
United  Kingdom ;  and  for  the  Purpose  of  charging  the 
said  Duties,  such  Ship  shall  be  deemed  to  have  been  at  the 
Time  aforesaid  in  the  Port  at  which  she  may  be  registered. 

V.  No  Stamp  Duty  shall  be  chargeable  on  any  such 
Probate,  Letters  of  Administration,  or  Inventory  as  afore- 
said in  any  Case  where  the  whole  Estate  and  Effects  of  the 
deceased  Person  dying  after  the  passing  of  this  Act  (exclu- 
sive of  what  he  shall  have  been  possessed  of  or  entitled  to 
as  a  Trustee  for  any  other  Person  or  Persons,  and  not 
beneficially),  shaU  be  sworn  not  to  exceed  and  shall  not 
actually  exceed  in  Value  the  Sum  of  One  hundred 
Pounds. 

[§  VI.  Applies  to  Licences  of  Appraisers,  Pawnbrokers, 
Dealers  in  Plate  and  Patent  Meaicines,  Hawkers  and 
Pedlars,  House  Agents,  and  Sellers  of  Playing  Cards.] 

[§§  VIL-XIV.  Relate  to  Licences  of  Hawkers,  Brewers, 
Tobacconists,  and  Auctioneers.] 

XV.  It  shall  be  lawful  for  the  Lords  Commissioners  of 
Her  Majesty's  Treasury,  if  they  shall  see  fit,  and  under 
such  Regulations,  Conditions^  and  Limitations  as  they  shall 
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think  proper,  to  aathorize  and  direct  the  Commissioners  of 
Inland  Kevenue  and  their  Officers  to  receive  Postage 
Stamps  as  and  for  Payment  of  the  respective  Taxes  of 
Land  Tax  and  Assessed  Taxes  and  Income  Tax,  or  anj 
of  them,  virhich  may  become  due  or  payable  in  Scotland  or 
Ireland;  and,  nnder  such  Regulations  as  aforesaid,  such 
Postage  Stamps  shall  be  delivered  over  to  the  Postmaster 
Genend  or  his  Officers,  and  the  Amount  or  Value  thereof 
be  paid  out  of  the  Revenue  of  the  Post  Office  to  the  Inland 
Revenue,  and  accounted  for  as  Monies  arising  from  the  said 
Taxes. 

XVL  Whereas  the  Stamp  Duty  chargeable  on  the  Ad- 
mission of  any  Person  to  the  Degree  of  Barrister-at-Law  in 
either  of  the  Inns  of  Court  in  Enaland  is  Fifty  Pounds,  and 
the  Stamp  Duty  chargeable  on  the  Admission  of  any  Per- 
son to  the  like  Degree  in  the  Inns  of  Court  in  Ireland  is 
also  Fifty  Pounds,  but  of  the  latter  Sum  Ten  Pounds  is 
payable  to  the  Treasurer  of  the  Society  of  King^s  Inns,  to 
be  applied  as  the  Society  may  direct :  Be  it  enacted,  That 
where  any  Person  duly  admitted  to  the  said  Degree  in 
Ireland^  and  having  paid  the  full  Stamp  Duty  chargeable 
thereon,  shall  be  admitted  as  aforesaid  in  England^  his 
latter  Admission  shall  be  chargeable  with  the  Stamp  Duty 
of  Ten  Pounds  only  for  the  Use  of  Her  Majesty's  Revenue; 
and  where  any  Person  duly  admitted  to  the  said  Degree  in 
England^  and  having  paid  the  full  Stamp  Duty  chargeable 
thereon,  shall  be  admitted  as  aforesaid  in  Irelmd,  his  latter 
Admission  shall  be  chargeable  with  the  Stamp  Duty  of 
Ten  Pounds  only  for  the  Use  of  the  said  Society  of  King  ^ 
Innsy  to  be  paid  over  to  the  Treasurer  of  the  said  Society, 
and  applied  as  directed  or  authorized  by  the  Statutes  in 
that  Behalf. 

XVII.  Whereas  by  an  Act  passed  in  the  Fifth  and  Sixth 
Years  of  the  Reign  of  Her  present  Majesty,  Chapter  Eighty- 
two,  and  the  several  Acts  continuing  and  confirming  the 
same,  the  Receiver  General  of  Stamp  Duties  is  required  to 
pay  Parts  of  certain  Stamp  Duties  in  the  said  first-recited 
Act  mentioned  at  the  Receipt  of  Her  Majesty's  Exchequer 
in  Ireland^  and  the  Commissioners  of  Her  Majesty's  Trea- 
sury for  the  Time  being  are  directed  to  pay  the  same  to  the 
Treasurer  of  the  Society  of  Kin^s  Inns :  Be  it  enacted, 
That  the  said  Receiver  General  shall  pay  the  same  to  the 
said  Treasurer  instead  of  to  the  Receipt  of  Her  Majest/s 
Exchequer  in  Ireland  as  directed  by  the  said  Acts,  to  be 
appliea  as  in  the  said  Acts  mentioned. 

XVHI.  All  the  Powers,  Provisions,  Clauses,  Regula- 
tions, Forfeitures,  Pains,  and  Penalties  contained  in  or 
imposed  by  any  Act  or  Acts  relating  to  any  Duties  of  the 
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same  Kind  or  Description  as  the  several  Rates  or  Duties  J^^^^ 
granted  by  this  Act  respectively^  and  in  force  at  the  Time 
of  the  passing  of  this  Ac^  and  not  hereby  expressly  repealed, 
shall  respectively  be  in  fall  Force  and  Effect  with  respect 
to  the  said  Bates  and  Duties  by  this  Act  granted  respec- 
tively, so  far  as  the  same  are  or  shall  be  applicable,  in  all 
Cases  not  hereby  expressly  provided  for,  and  shall  be 
observed,  applied,  enforced,  and  put  in  execution  for  and 
in  the  raising,  levying,  collecting,  and  securing  of  the  said 
last-mentioned  Bates  and  Duties,  and  otherwise  in  relation 
thereto,  so  far  as  the  same  shall  not  be  superseded  by  and 
shall  be  consistent  with  the  express  Provisions  of  this  Act, 
as  fully  and  effectually  to  all  Intents  and  Purposes  as  if 
the  same  bad  been  herein  repeated  and  specially  enacted, 
mutatia  mtUandisy  with  reference  to  the  Bates  and  Duties 
by  this  Act  granted  respectively. 

XIX.  Wnen  any  Person  liable  to  the  Payment  of  any  Taxes  in 
of  the  Duties  of  Land  Tax,  Assessed  Taxes,  or  Income  ^^^I^*^   ■ 
Tax  in  Scotland  shall  have  received  the  accustomed  Notice  paid  by 
thereof,  it  shall  be  lawful  for  him,  within  Twenty-one  Days  p^Jfo^ce 
after  receiving  such  Notice,  to  produce  the  same  at  any  Orders. 
Money  Order  Office  of  the  General  Post  Office  in  Scotland, 
and  pay  to  the  Postmaster  there  the  Sum  payable  accord- 
ing to  such  Notice,  and  thereupon  the  said  Postmaster 
shall  deliver  to  him  a  Post  Office  Order  payable  at  the 
General  Post  Office  in  London  to  the  Beceiver  General  of 
Inland  Bevenue  for  the  said  Sum,  less  the  Commission  for 
such   Order,  which  Order   such  Person  shall  forthwith 
transmit  to  the  Collector  at  the  Office  for  Beceipt  in  a 
Letter  prepaid  by  being  duly  stamped  with  the  proper 
Postage  Stamp  or  Stamps,  specifying  the  Particulars  of 
the  I^yment  m  such  Form  as  shall  be  provided  by  the 
Commissioners  of  Inland  Bevenue  for  that  Purpose,  and 
delivered  to  the  said  Person  along  with  the  said  Order ; 
and  upon  the  Beceipt  of  the  said  Order  and  Letter,  with 
the  Particulars  and  in  the  Form  aforesaid,  the  Collector 
shall  credit  the  Person  named  in  the  said  Letter  with  the 
Amount  specified  in  the  said  Order,  and  with  the  said 
Commission,  in  like  Manner  as  if  the  same  had  been  paid 
to  the  Collector  in  Cash. 
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Cap.  LXXV. 

An  Act  to  amend  the  Law  relating  to  certain  Nuisance*  on 
Turnpike  Roads j  and  to  continue  certain  Turnpike  Acti 
in  Great  Britain.— [29iA  July  1864.] 

§  I.  Whereas  by  the  General  Act  for  the  Regulation  of 
Highways,  passed  in  the  Session  of  the  Fifth  and  Sixth 
years  of  the  Reign  of  King  William  the  Fourth,  Chapter 
Fifty,  Section  Seventy,  it  is,  amongst  other  things,  pro- 
vided that  it  shall  not  be  lawful  for  any  Person  to  erect  or 
cause  to  be  erected  any  Steam  Engine,  Gin,  or  other  like 
Machine,  or  any  Machinery  attached  thereto,  within  the 
Distance  of  Twenty-five  Yards  from  any  Part  of  any  Car- 
riageway or  Cartway,  unless  such  Steam  Engine,  Gin,  or 
other  like  Engine  or  Machinery  be  within  some  House  or 
other  Building,  or  behind  some  Wall  or  Fence,  suiBcient 
to  conceal  or  screen  the  same  from  the  said  Carriageway  or 
Cartway,  so  that  the  same  may  not  be  dangerous  to  Pas> 
sengers,  Horses,  or  Cattle,  and  a  continuing  Penalty  of 
Five  Pounds  a  Day  is  imposed  for  any  Contravention  of 
the  said  Provision :   And  whereas  it  is  expedient  that  a  like 
Provision  should  be  made  with  respect  to  Turnpike  Roads : 
Be  it  enacted,  That  it  shall  not  be  lawful  for  any  Person  to 
erect  or  cause  to  be  erected,  or  to  use,  any  Steam  Engine, 
Gin,  or  other  like  Machine,  within  the  Distance  of  Twenty- 
five  Yards  from  any  Part  of  any  Turnpike  Road,  unless 
such  Steam  Engine,  Gin,  or  other  like  Engine  shall  be 
within  some  House  or  other  Building,  or  behind  some  Wall, 
Fence,  or  Screen  sufficient  to  conceal  or  screen  the  same 
from  the  said  Boad,  so  that  the  same  may  not  be  dangerous 
to  Passengers,  Horses,  or  Cattle ;  and  in  Case  any  Person 
shall  offend  in  any  of  the  Cases  aforesaid  every  such  Person 
so  offending  shall  forfeit  and  pay  any  Sum  not  exceeding 
Five  Pounds  for  every  Day  during  any  Part  of  which  such 
Steam  Engine,  Gin,  or  Engine  shall  be  permitted  to  con- 
tinue, contrary  to  the  Provisions  of  this  Act :  which  said 
Penalties  shall  be  levied,  recovered,  and  applied  in  such 
and  the  same  Manner  as  any  Penalty  or  Forfeiture  for  any 
other  Offence  on  any  Turnpike  Road  may  be  levied,  re- 
covered, and  applied ;  but  no  Penalty  shall  be  incurred 
under  this  Section  in  respect  of  any  Locomotive  Engine 
travelling  according  to  Law  on  any  public  Railway,  Turn- 
pike Road,  or  other  Highway. 
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Cap.  XC. 

An  Act  to  amend,  an  Act  of  the  present  Sessionj  Chapter 
Eighteen,  as  to  the  Stamp  IhUiea  on  certain  Letters  or 
Powers  of  Attorney.— \2^th  July  1864.] 

Whereas  by  an  Act  passed  in  the  present  Session  of 
Parliament,  Chapter  Eighteen,  certain  Stamp  Duties  are 
granted  and  imposed  for  and  upon  any  Letter  or  Power  of 
Attorney  for  the  Sale,  Transfer,  or  Acceptance  of  any  of  the 
Government  or  Parliamentary  Stocks  or  Fnnds,  and  also 
for  and  upon  any  Letter  or  Power  of  Attorney  for  the  Be* 
ceipt  of  JDividends  of  any  such  Stocks  or  Funds ;  and 
Doubts  have  arisen  whether  both  the  said  Duties  may  noiit 
be  chargeable  upon  one  and  the  same  Instrument :  ^e  it 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem* 
bled,  and  by  the  Authority  of  the  same,  as  follows : 

L  No  Letter  or  Power  of  Attorney  made  for  the  Sale, 
Transfer,  or  Acceptance  of  any  of  the  Government  or  Par- 
liamentary Stocks  or  Funds,  and  duly  stamped  in  that 
Behalf,  shall  be  chargeable  with  any  further  or  other  Stamp 
Duty  by  reason  of  its  containing  therein  any  Authority  for 
the  Beceipt  of  Dividends  on  any  such  Stocks  or  Funds. 

11.  And  whereas  Doubts  have  arisen  as  to  whether  cer- 
tain Letters  or  Writings  herein-after  described  are  charge- 
able with  Stamp  Duty  as  Letters  or  Powers  of  Attorney : 
Be  it  enacted.  That  no  Letter  or  other  Writing  under  Hand 
only  containing  any  Bequest  or  Direction  to  any  Joint 
Stock  or  other  Company  or  Society,  or  to  any  Secretary, 
Treasurer,  or  other  Officer  thereof,  or  to  any  Banker,  by 
the  Owner  or  Proprietor  of  any  Stocks,  Funds,  or  Shares 
of  or  in  any  such  Company  or  Society,  to  pay  the  Divi- 
dends or  Interest  arising  from  any  such  Stocks,  Funds,  or 
Shares  to  any  Person  named  in  such  Order,  Bequest,  or 
Direction,  shall  be  chargeable  with  Stamp  Duty  as  a  Letter 
or  Power  of  Attorney, 
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Cap.  XCIV. 

An  Act  to  remove  DiaaliUtiee  affecting  the  Bishope  and 
Clergy  of  the  Protettaat  Epiaeopal  Church  in  Scotland. — 
[29<A  July  1864.] 

Whebbas  an  Act  was  passed  in  the  Thirty-second  Year 
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of  the  Reign  of  His  Majesty  King  George  the  Third,  inti- 
*2  G.  8.  taled  An  Act  for  granting  ktlief  to  Pcutorsy  MtnUtersyOnd 
^  Lay  Persona  of  the  Episcopal  Communion  in  Scotland :  And 

whereas  by  the  Ninth  Section  of  the  said  Act  it  is  provided 
and  declared  that  ^  no  Person  exercising  the  Function  or 
assuming  the  0£Sce  and  Character  of  a  Pastor  or  Mini- 
ster of  any  Order  in  the  Episcopal  Communion  in  Scot- 
land as  aioresaid  shall  be  capable  of  taking  any  Benefice, 
Curacy,  or  other  Spiritual  Promotion  within  that  Part  of 
Great  Britain  called  England^  the  Dominion  of  Wales^  or 
the  Town  of  Bertriek-^upon-Tweedj  or  of  officiating  in  any 
Church  or  Chapel  within  the  same,  where  the  Liturgy  of 
the  Church  of  Englcnid  as  now  by  Law  established  is 
used,  unless  he  shall  haye  been  lawfully  ordained  by  some 
Bishop  of  the  Church  of  England  or  of  Ireland:*  And 
whereas  an  Act  was  passed  in  the  Third  and  Fourth  Years  of 
the  Reign  of  Her  present  Majesty  Queen  Victoria^  intituled 
3  ft  4  yiot.  An  Act  to  make  certain  Protrieions  and  Regulations  in  respect 
^  ^'  to  the  Exercise  within  England  and  Ireland  of  their  OJke 

by  the  Bishops  and  Clergy  of  the  Protestant  Episcopal  Church 
in  Scotland ;  and  also  to  extend  such  Provisions  and  Regular 
tions  to  the  Bishops  and  Clergy  of  the  Protestant  Episcopal 
Church  in  the  United  Statis  of  America ;  and  also  to  make 
further  Regulations  in  respect  to  Bishops  and  Clergy  other 
than  those  of  the  United  Church  of  England  and  Ireland,  by 
which  Act  the  Pro\nsions  in  the  said  Ninth  Section  of  the 
said  first-recited  Act  were  altered,  extended,  and  amended : 
And  whereas  it  is  expedient  that  the  Disabilities  affecting 
the  Bishops  and  Clergy  of  the  said  Protestant  Episcopal 
Church  in  Scotland  imposed  by  the  said  recited  Act8  should 
be  removed,  and  for  that  purpose  that  the  said  recited  Acts 
should  be  in  part  repealed  :  And  whereas  by  an  Act  passed 
in  the  Fifty-ninth  Year  of  the  Beign  of  His  said  late  Ma- 
was.  j^ty  King  George  the  Third,  intituled  An  Act  to  permit 
c-  60.  the  Archbishops  of  Canterbury  and  York  and  the  Bishop  of 

London /or  uie  Time  being  to  admit  Persons  into  Holy  Orders 
specially  for  the  Colonies^  it  is  enacted  that  ^  no  Person  who 
shall  haye  been  admitted  into  Holy  Orders  by  the  Bishops 
of  Quebecy  Nova  Scotia^  or  Calcutta^  or  by  any  other 
Bishop  or  Archbishop  than  those  of  Enaland  or  Ireland^ 
shall  DO  capable  of  oflSciating  in  any  Church  or  Chapel 
of  England  or  Ireland^  without  special  Permission  from 
the  Archbishop  of  the  Proyince  in  which  he  proposes  to 
officiate,  or  of  haying,  holding,  or  enjoying,  or  of  being 
admitted  to,  any  Parsonage  or  other  Ecclesiastical  Pre- 
ferment in  England  or  Irelandj  or  of  acting  as  Curate 
therein,  without  the  Consent  and  Approbation  of  the 
Archbishop  of  the  Province  and  also  of^  the  Bishop  of  the 
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Diocese  in  which  any  sach  Parsonage  or  Ecclesiastical 
Preferment  or  Curacy  may  be  situated:'  And  whereas 
Doubts  may  arise  afler  the  passing  of  this  Act  whether  the 
Provisions  of  the  said  last-recited  Act  would  apply  to  Per* 
sons  admitted  into  Holy  Orders  by  Bishops  of  the  Protest- 
taqt  Episcopal  Church  in  Scotland^  and  it  is  expedient  that 
such  Doubts  should  be  removed :  Be  it  therefore  enacted  by 
the  Queen's  most  Es^oellent  Majesty,  by  and  with  the  Ad- 
vice and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  Authority  of  the  same,  as  follows : 

I.  The  said  iNinth  Section  of  the  said  first-recited  Act  is  ^f^^^^ 
hereby  repealed.  c.  63,'  ri. 

II.  The  words  ^  Protestant  Episcopal  Church  in  Scot-  peeled. 
land*  shall,  for  the  purposes  of  this  Act,  mean  the  Episcopal  D«<^ition 
Communion  in  JScotland  as  mentioned  in  the  said  first*  tostanT 
recited  Act.  cE**T^ 

m.  The  said  second-recited  Act,  so  far  only  as  it  relates  scoUand/ 
to  the  Protestant  Epi3copal  Church  in  Scotland^  or  the  8A4Vict- 
Bishops  and  Clergy  thereof,  is  hereby  repealed.  o.  sa,  in 

IV.  The  Provisions  and  Enactments  of  the  said  lastr  ^^^ 
recited  Act  shall  not  b^  or  be  held  to  be  applicable  to  any  AstoappU- 
Person  admitted  into  Holy  Orders  by  a  Bishop  of  the  Pro-  »*ion  pi 
testant  Episcopal  Church  in  Seotland.  ofsooT 

V.  No  Person  admitted  into  Holy  Orders  by  any  Bishop  c-  60-  • 

of  the  Protestant  Episcopal  Church  in  Scotland  shall  be  Penonsad- 
entitled  to  be  admitted  or  instituted  to  any  Benefice  or  Sdy  Or^*^ 
other  Ecclesiastical  Preferment  in  England  or  Ireland^  dezs  by 
without  the  Consent  and  Approbation  of  the  Bishop  of  the  fcot^d  ° 
Diocese  in  which  such  Benefice  or  other  Ecclesiastical  Pre-  not  to  be   ' 
ferment  may  be  situated ;  and  any  such  Bishop  shall  be  ^efloeL^ 
entitled  to  refuse  such  Consent  and  Approbation  without  etcinEn^ 
assigning  Season  for  such  Refusal,  any  Law  or  Practice  to  Jj^^  ?rtth^ 
the  contrary  notwithstanding ;  and  every  such  Person  seek-  out  Consent 
ing  to  be  admitted  or  instituted  to  such  Benefice  or  other  ^J ^heDw- 
Ecclesiastical  Preferment,  or  to  be  licensed  to  any  Curacy,  oeae.     ^^ 
shall,  before  being  admitted,  instituted,  or  licensed,  make 
and  subscribe  before  such  Bishop  every  such  Declaration 
and  Subscription  as  he  would  by  Law  nave  been  required 
to  make  ana  subscribe  at  his  Ordination  if  he  had  been 
ordained  by  a  Bishop  of  the  United  Church  of  England  or 
Ireland:  Provided  always,  that  the  Provisions  of  this  Sec* 
tion  shall  not  apply  to  any  such  Person  who  shall  hold  or 
shall  have  held  any  Benefice  or  Ecclesiastical  Preferment 
in  England  or  Ireland. 

VL  Any  Person  admitted  into  Holy  Orders  by  anyBishop  i*eimity  on 
of  the  Protestant  Episcopal  Church  in  Seotland,  and  who  ^^g  qo^ 
does  not  hold  or  who  has  not  held  any  Benefice  or  Eccle«  oiating  in 
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Cweiwitii-  •i**^^^'  Preferment  in  England  or  Irelandj  who  sball  know- 
out  Con-  *  iQgly  officiate  on  more  than  One  D^  within  Three  Months 
iShoi  '^^  *"y  Church  or  Chapel  in  any  Diocese  in  England  or 
"^  Ireland^  without  notifying  the  same  to  the  Bishop  of  the 
Diocese  in  which  such  Church  or  Chapel  is  situate,  or  who 
shall  officiate  contrary  to  any  Injunction  of  the  Bishop  of 
the  Diocese  under  his  Hand  and  Seal,  shall  for  every 
such  Offence  forfeit  and  pay  the  Sum  of  Ten  Pounds  to 
the  Governor  of  Queen  Anne's  Bounty,  to  be  recovered  by 
Action  of  Debt,  brought  in  the  Name  of  the  Treasurer  of 
the  said  Bounty,  in  any  of  Her  Majesty's  Courts  of  Becord 
at  Wieatminater^  or  in  the  Court  of  Session  in  Scotland  2Li 
the  Suit  of  the  Public  Prosecutor,  or  in  Ireland  in  any 
Court  of  Common  Law  in  the  Name  of  the  Ecclesiastical 
Commissioners. 


Cap.  XCVL 

An  Act  to  enable  certain  Royal  and  Parliamentary  Burghs 
in  Scotland  to  avail  tliemeelvee  of  the  Provisiona  of  the 
Acts  Thoenty^eeeond  and  Twenty-tliird  yictOTist^  Chapter 
Sixiy-sixy  and  Twenty-Hiird  and  Twenty-fourth  Victoria, 
Chapter  One  hundred  and  foriy-sixj  for  regulating  the 
SaU  of  6a8.—l29th  July  1864.] 

Whebbas  by  an  Act  passed  in  the  Twenty-second  and 
Twenty-third  Years  of  the  Ueign  of  Her  present  Majesty, 
S2  ft  2S  intituled  An  Act  for  regulating  Meaeuree  used  in  Sales  of 
Vict  c  68.  Q^^  jj^y^i  Burghs  in  Scotland  not  being  County  Towns 
were  enabled  to  avail  themselves  of  the  Provisions  of  the 
said  Act,  and  it  was  compulsory  on  Counties  and  Royal 
Burghs  being  County  Towns  to  bring  the  said  Act  into 
operation :  And  whereas  by  another  Act  passed  in  the 
Twenty-third  and  Twenty-fourth  Years  of  Her  present 
viot^^MS.  ^*J®**y?  intituled  An  Act  to  amend  the  Act  for  regulating 
Measures  used  in  Sales  of  Gasy  it  was  rendered  optional  in 
Counties  to  avail  themselves  of  the  Provisions  of  the  said 
first-mentioned  Act :  And  whereas  the  Limits  of  certain 
Boyal  Burghs  forming  Portions  of  Parliamentaiy  Bni^hs 
are  not  co-extensive  with  the  Parliamentary  Boundanes, 
and  in  consequence  thereof  the  Provisions  of  the  said  first- 
mentioned  Act,  if  adopted  by  these  Royal  Burc^hs,  wodd 
not  apply  to  the  whole  District  within  the  Parliainentary 
Boundaries ;  and  it  is  expedient  that  Powers  should  bs 
conferred  to  render  the  Provisions  of  the  said  Acts  appli- 
cable within  the  said  Parliamentary  Boundaries :  Therefore 
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be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assemblea,  and  by  the  Authority  of  the  same,  as  follows : 

I.  The  Magistrates  of  any  Royal  Burgh  whose  ordinary  Hagis- 
Jnrisdiction  has  been  extended  beyond  the  Bounds  thereof  ^l^i^ ' 
by  Act  or  Acts  of  Parliament,  or  of  any  Parliamentary  Burghs 
Burgh  having  a  Population  of  Twenty  thousand,  in  which  S*th2r^^^ 
Bargh  the  said  Acts  have  not  been  brought  into  operation,  District 
may,  at  any  Meeting  to  be  called  for  the  Purpose,  resolve  o/^-j^d* 
that  the  Provisions  of  the  said  recited  Acts  shall  be  ap-  Acts. 
plicable  to  the  whole  District  subject  to  their  Jurisdiction 
on  and  after  a  certain  Date  to  be  fixed  by  them,  and  on 
the  said  Resolution  being  come  to  the  Magistrates  shall 

Publish  the  same  and  maxe  Proclamation  thereof  at  least 
'Hiree  Months  before  the  said  Date  so  fixed,  and  there* 
after  the  said  recited  Acts  shall  apply  to  and  may  be  en* 
forced  by  the  said  Magistrates  within  the  whole  District 
subject  to  the  Jurisdiction  of  the  said  Magistrates :  Pro- 
vided always,  that  where  in  the  first-recited  Act  anything 
is  required  to  be  done  within  a  specified  Time  after  the 
passing  thereof,  such  Time  shall  for  the  Purposes  of  this 
Act  be  calculated  from  the  Date  fixed  in  the  said  Itesolu* 
tion  for  the  Provisions  of  the  said  recited  Acts  coming  into 
operation  with  respect  to  such  District. 


Cap.  XCVIII. 

An  Act  for  extending  the  Pi'oviaions  of  the  *  The  Bleaching 
and  Dyeing  Works  Act,  I860.'— [29<A  July  1864.] 

Whereas  by  the  Act  of  the  Session  of  the  Twenty-third  28  a  24^ 
and  Twenty-fourth  Years  of  the  Reign  of  Her  present  '^*°*-^'®' 
Majesty,  Chapter  Seventy-eight,  and  herein-after  referred 
to  as  ^  The  Bleaching  and  Dyeing  Works  Act,  I860,'  the 
Employment  of  Women,  Yonng  Persons,  and  Children  in 
the  Process  of  finishing  any  Yarn  or  Cloth  of  Cotton, 
Wool,  Silk,  or  Flax,  or  any  of  them,  or  any  Mixture  of 
them,  or  any  Yam  or  Cloth  of  any  other  Material  or 
Materials,  is  placed  under  the  Regulations  of  the  Acts 
therein  recited,  and  generally  known  and  herein-after  re- 
ferred to  as  the  Factory  Acts,  in  Cases  where  the  said 
Process  is  carried  on  in  Bleaching  and  Dyeing  Works  in 
which  Steam,  Water,  or  other  mechanical  Power  is  used : 
And  whereas  by  the  Act  of  the  Session  of  the  Twenty- 
sixth   and  Twenty*8eventh  Years   of   the   same  Reign, 
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Chapter  Thirty-eigl^t,  the  Provisions  of  the  said  Bleaching 
and  Dyeing  Works  Act,  1860,  are  extended  to  the  Em- 
ployment of  Women,  Yonns  Persons,  and  Children  in 
Calendering  and  Finishing  Works  in  which  Steam,  Water, 
or  other  mechanical  Power  is  used:  And  whereas  the 
Process  of  Finishing  is  carried  on  in  other  Works  besides 
those  specified  in  the  said  Acts,  and  as  so  carried  on  is 
attended  with  the  same  Evils  to  the  Health  of  the  Women, 
Young  Persons,  and  Children  employed  as  in  the  above- 
mentioned  Works :  And  whereas  it  is  expedient  that  the 
Process  of  Finishing,  wheresoever  carriea  on,  should  be 
regulated  in  the  same  Manner  as  it  is  regulated  in  the 
above-mentioned  Works,  and  that  the  Provisions  of  the 
Factory  Acts  should  also  be  extended  to  the  Employment 
of  Women,  Young  Persons,  and  Children  in  the  Jrrocesses 
of  Hooking  or  Lapping,  or  Making-up  and  Packing :  Be 
it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  Authority  of  the  same,  as  follows : 
ExteoBioii  L  After  the  passing  of  this  Act,  all  such  Provisions  of 
tog^iSd*'  *®  ®?*^  Bleaching  and  Dyeing  Works  Act,  1860,  as  are 
Dveing  uow  in  forco,  shall  apply  to  Women,  Young  Persons,  and 
Works  Act  Children  employed  tor  Hire  in  any  Building  or  Premises 
whatever  in  the  Processes  of  Finishing  Hooking,  or 
Lapping,  or  of  Making-up  and  Packing,  any  Yam  or 
Cloth  of  Cotton,  Wool,  Silk,  or  Flax,  or  any  of  them,  or 
any  Mixture  of  them,  or  any  Yarn  or  Cloth  of  any  other 
Material  or  Materials,  or  any  of  such  Processes ;  and  in 
the  Construction  of  the  said  Bleaching  Act  of  1860,  and 
the  Acts  therein  recited,  ^  Bleaching  Works'  and  ^  Dyeing 
Works '  and  ^  Factory '  shdl  include  any  Buildings  or 
Premises  in  which  the  said  Processes  or  any  of  them  are 
carried  on :  Provided  always,  that  this  Act  shall  not  apply 
to  any  Building  or  Premises  in  which  all  the  Persons  em- 
ployed  are  Males  over  the  Age  of  Fourteen  Years ;  pro- 
vided also,  that  in  Buildings  and  Premises  within  this  Act 
the  Owner  or  Owners  may  from  Time  to  Time,  by  Notice 
to  be  given  in  Writing  to  the  Inspector,  elect  wnat  shall 
be  the  Working  Hours  in  such  Buildings  and  Premises^ 
so  as  that  the  total  Number  of  Hours  during  which 
Females,  Young  Persons,  and  Children  may  be  lawfully 
employed  in  any  one  Dav  or  Week,  according  to  the  Pro- 
visions of  the  said  recited  Ajct,  be  not  exceeded^  and  so  as 
the  Working  Hours  elected  be  between  Six  in  the  Morning 
and  Six  in  the  Evening,  or  Seven  in  the  Morning  ana 
Seven  in  the  Evening,  or  Eight  in  the  Morning  and  Eight 
in  the  Evening;^ 
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IL  This  Act  may  be  cited  far  all  Purposes  as  the  Short  Title. 
^  Bleaching  and  Dyeing  Works  Act  Extension  Act,  1864.' 


Cap.  OVI. 

An  Act  to  authorize  the  Lords  Commissioners  of  the  Trea^ 
sury  tomake  Promsion  inregard  to  the  Salaries  of  dertcAn 
Sheriffs  Substitute  in  Scotland.— [29tA  July  1864.] 

Whebeas  by  an  Act  passed  in  the  Sixteenth  and  Seven-  If.*  ^^g^ 
teenth  Years  of  the  Beign  of  Her  Majesty^  Chapter  Eighty, 
it  was  provided  that  it  should  be  lawful  to  grant  to  any 
salaried  Sheriff  Substitute  then  in  Office,  or  his  Successor, 
or  to  any  Sheriff  Substitute  thereafter  to  be  appointed 
under  the  said  Act,  such  Salary  as  to  the  Commissioners 
of  Her  Majesty's  Treasury  might  seem  meet,  the  same  not 
in  any  Case  exceeding  One  thousand  Pounds  by  the  Yesx 
and  liot.  less  than  Five  hundred  Pounds  by  the  Year :  Be 
it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Patliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 

I.  It  shall  be  lawful  for  the  Lords  Commissioners  of  F'^g!?"^" 
Her  Majesty's  Treasury,  if  they  shall  think  fit,  to  increase  of'she^r 
the  Salaries  of  Two  of  the  Sheriffs  Substitute  acting  in  the  Subatitute 
County  of  Midlothian^  and  Two  of  the  Sheriffs  Substitute  Sm?***' 
acting  in  the  County  of  Lanark^  to  any  Amount  not  ex-  lothian  and 
ceeding  Fourteen  hundred  Pounds  by  the  Year,  anything  ^^'^^ 
in  the  said  Act  notwithstanding. 

n.  That  it  shall  be  lawful  mr  the  Lords  Commissioners  ProyiAon 
of  Her  Majesty's  Treasury  to  provide  for  the  Salary  of  the  ^f'sh^ 
Sheriff  in  Chancery  in  Scotland  in  like  Manner  as  they  are  in  dum- 
empowered  to  make  Provision  for  the  Salaries  of  the  other  ^^^'7- 
Sheriffs  in  Scotland^  anything  in  any  Act  of  Parliament 
notwithstanding. 


Cap*  ex. 

An  Act  for  the  Amendment  of  the  Iaiw  relating  to  the 
Mitigaiion  of  F^Aalties.'-^l29th  July  1864.] 

WfiBBEAS  by  various  Public  Acts  of  Parliament  Penalties 
are  imposed  in  respect  of  certain  Offences,  and  it  is  pro- 
vided tnat  such  Penalties  are  not  to  be  reduced  below  the 
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JutticM 
prohibited 
from  miti- 
gating 
Penalties 
under 
general 
Powers  of 
Local  Act. 


Short  Title. 


Limits  in  such  Acts  specified :  And  whereas  the  Provisions 
of  the  said  Public  Acts  are  contravened  by  special  Enact- 
ments introduced  into  certain  Local  Acts,  empowering  the 
Justices  or  Court  having  Cognizance  of  Offences  in  cer- 
tain Localities  to  mitigate  all  JPenalties  in  respect  of  such 
Offences :  And  whereas  it  is  expedient  to  prevent  such 
Contravention  as  aforesaid  of  the  general  Law :  Be  it 
enacted  bv  the  Queen's  most  Excellent  MajestVf  bj  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  Authority  of  the  same,  as  follows : 

I.  Where  any  Public  Act  of  Parliament  provides  that 
in  respect  of  any  Offence  therein  mentioned  a  Penalty  is 
to  be  imposed  of  not  less  than  a  particular  Sum  of  Money, 
or  of  not  less  than  a  certain  lerm  of  Imprisonment  or 
other  Punishment  therein  specified,  it  shall  not  be  lawfnl 
for  the  Justices  or  Court  having  cognizance  of  such 
Offence  to  mitigate  such  Penalty  below  the  Limit  specified 
in  that  Act  of  Parliament,  in  pursuance  of  any  Power  of 
mitigating  Penalties  conferred  on  such  Justices  or  Court 
by  any  Local  or  Private  Act  of  Parliament. 

II,  This  Act  may  be  cited  for  all  Purposes  as  'The 
Limited  Penalties  Act,  1864.' 


Cap.  CXIV. 


12  ft  18 
Vict  c  100. 


The  Improvement  of  Land  Actj  1864.— [29tA  July  1864.] 

Whereas  an  Act  was  passed  in  the  Twelfth  and  Thirteenth 
Years  of  Her  present  Majesty,  intituled  An  Act  to  promote 
the  Advance  of  private  Money  for  Drainage  of  Juande  in 
Great  Britain  and  Ireland,  and  several  Companies  hare 
been  incorporated  by  Act  of  Parliament,  with  special 
Powers  for  promoting  the  Improvement  of  Land  in  Great 
Britain  and  Ireland  by  Drainage  and  otherwise ;  and  it  is 
desirable  to  amend  and  consolidate  the  Law  relating  to  the 
Improvement  of  Land  by  Owners  of  limited  Interests,  and 
to  enable  such  Owners  to  charge  their  Lands  with  Monej 
subscribed  for  the  Construction  of  Railways  and  navigable 
Canals  which  will  permanently  increase  the  Value  of  such 
Lands :  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 
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I.  The  Act  first  above  mentioned,  being  ^  The  Private 
Money  Drainage  Act,  1849/  is  herebv  repealed,  except  so 
far  as  relates  to  any  Proceedings  on  Applications  pending 
under  the  said  Act  at  the  Date  of  the  passing  hereof, 
being  the  Intention  hereof  that  all  such  Proceedings  sha 
be  worked  out  under  the  said  Act,  and  that  all  Charges  to 
be  made  in  consequence  of  any  such  I^*oceeding8  shall  be 
made  and  operate  under  the  said  Act,  which  shall  apply 
thereto  as  if  this  Act  had  never  been  passed :  Proviaed 
also,  that  nothing  herein  contained  shall  affect  any  Charge 
made  under  the  said  Act  before  the  passing  hereof,  or  any 
Right  or  Obligation  existing  or  whicn  may  arise  in  respect 
of  any  such  Charge. 

And  with  regard  to  the  Commissioners  for  the  Execution 
of  this  Act,  and  other  general  Matters,  be  it  enacted  as 
follows : 

n.  By  ^the  Commissioners'  shall  herein  be  meant,  as 
regards  Lands  in  Great  Britaifiy  the  Inclosure  Commis- 
sioners for  England  and  Walesj  and  as  regards  Lands  in 
Irelandy  the  Commissioners  of  Pablic  Works  in  Ireland 
under  an  Act  of  the  First  and  Second  Years  of  His  late 
Majesty  King  William  the  Fourth,  intituled  An  Act  for  the 
Extension  and  Promotion  of  Public  Works  in  Ireland,  and 
an  Act  of  the  Fifth  and  Sixth  Years  of  the  Reign  of  Her 
present  Majesty,  intituled  An  Act  to  promote  Drainage  of 
Landsy  and  Improvement  of  Navigation  and  Water  Power 
in  connection  with  Drainagej  in  Ireland,  and  the  several 
Acts  amending  the  same  respectively. 

HI.  All  the  Provisions  of  the  Act  of  the  Ninth  and 
Tenth  Years  of  the  Reign  of  Her  present  Majesty,  intituled 
An  Act  to  authorize  me  Advance  of  Public  Money  to  a 
limited  Amount  to  promote  the  Improvement  of  Land  in 
Great  Britain  and  Ireland  6y  Works  of  Drainage^  and  of 
any  and  every  other  Act  for  the  Time  being  in  force  relat- 
ing to  any  of  the  aforesaid  Commissioners,  so  far  as  the 
same  may  concern  or  be  auxiliary  to  the  Proceedings  or 
Inquiries  of  the  Commissioners  under  the  Authority  otsuch 
Acts  or  any  of  them,  or  the  Authentication  of  Instruments, 
shall,  except  as  in  this  Act  otherwise  provided,  extend  and 
be  applicable  to  their  Proceedings  and  Inauiries,  and  the 
Authentication  of  Instruments,  under  this  Act. 

IV.  Every  Assistant  Commissioner  or  Inspector  acting 
in  any  Matter,  Inquiry,  or  Proceeding  by  tne  Authority 
and  in  the  Execution  of  this  Act  may  receive  Declarations 
and  Statements,  and  examine  upon  Declaration  all  such 
Persons  as  may  voluntarily  attend  before  him  in  such 
Matter,  Inquiry,  or  Proceeding. 
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V.  If  any  Person  shall  wilfully  give  false  Evidence  in 
any  Matter,  Inquirv,  or  Proceeding  under  the  Proviaons 
of  this  Act,  or  shall  make  or  subscribe  a  false  Statement  or 
Declaration  for  the  Purposes  of  this  Act,  such  Person  shall, 
in  England  or  Irelandj  be  deemed  gnil^  of  a  Misdemeanor, 
and  in  Scotland  of  a  Crime  and  Offence^  and  shall  be 
punished  accordingly. 

YL  Any  Notice  requiring  to  be  served  upon  the  Com- 
missioners may  be  served  by  the  same  being  left  at  or  trans- 
mitted through  the  Post,  directed  to  their  Office  in  London, 

VII.  In  all  Cases  in  which  it  shall  be  necessary  under 
the  Provisions  of  this  Act  to  serve  any  Notice  upon  any 
other  Person,  it  shall  be  sufficient  to  send  such  Notice  in  a 
re^stered  Post  Letter,  directed  to  such  Person  at  his  then 
orJast  known  Place  of  Residence  or  of  business,  unless  the 
Letter  containing  such  Notice  shall  be  returned  from  the 
Post  Office  as  undelivered ;  and  if  such  Person  shall  not 
have  any  Place  of  Residence  or  of  Business  within  Great  Bri- 
tain or  Irelandj  or  if  the  Place  of  Business  or  of  Residence 
of  such  Person  cannot  with  due  Diligence  be  ascertained, 
then  such  Notice  may  be  served  upon  such  other  Person 
as  his  Representative,  or  be  given  in  such  other  Manner 
as  the  Commissioners  shall  in  such  Case  direct  or  approve. 

Vni.  The  Word  *  Landowner'  shall  mean  herein,  as  to 
Lands  in  England^  the  Person  who  shall  be  in  the  actual 
Possession  or  Receipt  of  the  Rents  or  Profits  of  any  Land, 
whether  of  Freehold,  Copyhold,  Customary,  or  other 
Tenure,  except  where  such  Person  shall  be  a  Tenant  for 
Life  or  Lives  holding  under  a  Lease  for  Life  or  Lives  not 
renewable,  or  shall  be  a  Tenant  for  Years  holding  under  a 
Lease  or  an  Agreement  for  a  Lease  for  a  Term  of  Years 
not  renewable,  whereof  less  than  Twenty-five  Years  shall 
be  unexpired  at  the  Time  of  making  any  Application  to 
the  Commissioners,  without  regard  to  the  real  Amount  of 
the  Interest  of  any  Person  so  excepted ;  and  in  the  Case 
where  the  Person  in  the  actual  Possession  or  Receipt  of  the 
Rents  or  Profits  of  any  Land  shall  fall  within  the  above 
Exceptions,  then  the  Person  who  for  the  Time  bein^  shall 
be  in  the  actual  Receipt  of  the  Rent  payable  by  the  Person 
so  excepted,  unless  he  shall  also  fall  within  the  above  Ex- 
ceptions, shall,  jointly  with  the  Person  who  shall  be  liable 
to  the  Payment  thereof,  be  deemed  for  the  Purposes  of  this 
Act  to  be  the  Owner  of  such  Lands ;  and  as  to  Lands  in 
Scotland^  the  Word  ^  Landowner'  shall  denote  and  include 
every  Fiar,  Liferenter,  or  Heir  of  Entail  who  shall  be  in 
the  actual  Possession  of  the  Land,  or  in  receipt  of  the 
Rents  payable  on  the  Tacks,  Leases,  or  Tenancies  of  the 
Tenants  in  the  actual  Possession  thereof;  and  as  to  Lands 
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in  Irelandy  the  Word  ^  Landowner'  shall  mean  such  Person 

as  under  the  Act  passed  in  the  First  and  Second  Years  of 

the  Reign  of  Her  present  Majesty,  intituled  An  Act  to  i  \i^^^ 

abolish  Compositions  for  Tithes  in  Ireland,  and  to  substittUe  ^ 

Rentcharges  in  lieu  thereof j  shall  have  the  first  Estate  of 

Inheritance,  or  other  Estate  or  Interest  equivalent  to  a  per- 

Eitual  Estate  or  Interest  therein,  and  also  any  Tenant  in 
ower  or  by  the  Curtesy,  or  any  Person  having  under  the 
Limitations  of  any  Settlement  by  Deed,  Will,  Act  of  Par- 
liament, or  otherwise  any  Estate  for  Life,  or  other  particular 
Estate  thereby  created  or  limited  out  of  or  in  any  Estate 
of  Inheritance,  or  by,  out  of,  or  in  any  such  Estate  or  In- 
terest as  by  or  under  the  last-mentioned  Act  is  to  be  deemed 
equivalent  to  a  perpetaal  Estate  or  Interest;  and  as  to 
Lands  in  anv  part  of  the  United  Kingdom,  the  Word  *  Land- 
owner' shall  mclude  a  Corporation,  and  also  such  Persons 
as  are  empowered  by  the  Twenty-third  Section  hereof. 

IX.  By  *the   Improvement  of  Land'  shall  herein  be  Jj^^"*^ 
meant  all  or  any  of  tne  following  Matters :  *improTe- 

1.  The  Drainage  of  Land,  and  the  straitening,  widening,  ^^V'^ 

deepening,  or  otherwise  improving  the  Drains, 
Streams,  and  Watercourses  of  any  Land : 

2.  The  Irrigation  and  Warping  of  Land : 

3.  The  embanking  and  weiring  of  Land  from  the  Sea  or 

Tidal  Waters,  or  from  Lakes,  Rivers,  or  Streams, 
in  a  permanent  Manner : 

4.  The  inclosing  of  Lands,  and  the  straitening  of  Fences 

and  Redivision  of  Fields : 

5.  The  Reclamation  of  Land,  including  all  Operations 

necessary  thereto : 

6.  The  making  of  permanent  Farm  Roads  and  perma- 

nent Tramways  and  Railways  and  navigable 
Canals  for  all  Purposes  connected  with  the  Im- 
provement of  the  Estate : 

7.  The  clearing  of  Land : 

8.  TheErection  of  Labourers'  Cottages,  Farmhouses,  and 

other  Buildings  required  for  Farm  Purposes,  and 
the  Improvement  of  and  Addition  to  Labourers' 
Cottages,  Farmhouses,  and  other  Buildings  for 
FarmPurposes  alreadyerected,  so  assuch  Improve- 
ments or  Additions  be  of  a  permanent  Nature : 

9.  Planting  for  Shelter : 

10.  The  constructing  or  erecting  of  any  Engine-houses, 
Water-wheels,  Saw  and  other  Mills,  Kilns,  Shafts, 
Wells,  Ponds,  Tanks,  Reservoirs,  Dams,  Leads, 
Pipes,  Conduits,  Watercourses,  Bridges,  Weirs, 
SI  uices,  Floodgates,  or  H  atches,  which  will  increase 
the  Value  of  any  Lands  for  agricultural  Purposes : 


68 


27**  BT  28*  VICTORIA,  CAP.  114. 


Interpreta- 
tion of 
*  Person.' 
Proceed- 
i»g$  preli- 
minary to 
Sanction  of 
Improve- 
ments. 

Applica- 
tion to 
Commis- 
Bioners  to 
sanction 
Improye- 
ments. 


Joint  Ap- 
plication 
by  several 
Land- 


Commis- 
sioners 
may  issue 
Forms; 


require  Se- 
curity for 
Expenses; 


11.  The  Conatructioii  or    Improvement  of  Jetties  or 

Landing  Places  on  the  Sea  Coast,  or  on  the 
Banks  of  navigable  Rivers  or  Lakes,  for  the  Trans- 
port of  Cattle,  Sheep,  and  other  agricultural  Stock 
and  Produce,  and  of  Lime,  Manure,  and  other 
Articles  and  Things  for  agricultural  Purposes; 
provided  that  the  Commissioners  shall  be  satisfied 
that  such  Works  will  add  to  the  permanent 
Value  of  the  Lands  to  be  charged  to  an  Extent 
equal  to  the  Eapense  thereof: 

1 2.  The  Execution  of  all  such  Works  as  in  the  Judgment 

of  the  Commissioners  may  be  necessary  for  carry- 
ing into  effect  any  Matter  herein-before  men- 
tioned,  or  for  deriving  the  full  Benefit  thereof. 

X.  The  Word  ^  Person'  shall  in  this  Act  include  Com- 
panies and  all  other  Corporations. 

And  with  regard  to  the  Proceedings  preliminaiy  to  the 
Sanction  of  any  Iinprovements,  be  it  enacted  as  foUows: 

XI.  When  any  Landowner  shall  be  desirous  of  borrow- 
ing or  advancing  Money  under  this  Act  for  the  Improve- 
ment of  his  Land,  he  shall  make  an  Application  to  the 
Commissioners  to  sanction  the  proposed  Improvements  in 
such  Manner  and  Form  and  stating  such  Particulars  as 
the  Commissioners  shall  from  Time  to  Time  direct;  and 
until  the  proposed  Improvements  shall  have  been  sanctioned 
by  the  Commissioners  in  Manner  herein-after  mentionedf 
the  Application  may  be  withdrawn  or  altered,  or  consoli- 
dated with  any  other  Application,  at  the  Pleasure  of  the 
Applicant,  but  without  Prejudice  to  his  Liability  as  herein- 
after mentioned  for  the  Expenses  incurred  by  the  Commis- 
sioners or  their  Officers  in  consequence  of  his  Application. 

Xn.  Any  Two  or  more  Landowners  may,  with  the 
Consent  of  the  Commissioners,  join  in  an  Application  to 
them  to  sanction  the  Improvement  of  the  Lands  of  such 
Landowners  respectively,  but  the  Sum  to  be  charged  in 
pursuance  of  any  such  joint  Application  shall  be  apportioned 
so  that  a  separate  and  distinct  Sum  may  become  charged 
on  the  Land  of  each  Landowner. 

Xin.  The  Commissioners  may  from  Time  to  Time  frame 
and  circulate,  as  they  shall  see  Occasion,  Forms  indicating 
the  Particulars  of  the  Information  to  be  furnished  to  them 
by  Landowners  for  the  Purposes  of  this  Act,  and  such  other 
Forms  as  the  Commissioners  may  deem  expedient  for 
facilitating  any  Proceedings  under  this  Act. 

XIV.  The  Commissioners  may  require  Security  to  be 
given  to  them  by  the  Landowner,  by  Bond,  Deposit,  or 
otherwise,  in  sucn  form  as  they  may  think  fit,  fbr  the 
Payment  to  them  of  the  Expenses  which  they  or  their 
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Officers  shall  incur  in  respect  of  the  Investigation  on  any 
Application,  and,  if  they  shall  issue  such  provisional  or 
otner  sanctioning  Order  as  herein-after  mentioned,  of  the 
Expenses  which  they  or  their  Officers  shall  incur  in  in- 
specting and  ascertaining  the  due  Execution  of  the  Works ; 
but  unless  the  Commissioners  shall  issue  such  absolute 
Order  as  herein-after  mentioned,  such  Payment  shall  not 
be  a  Charge  on  the  Land  to  which  such  Application  re* 
lates,  but  shall  be  a  Debt  due  by  the  Person  making  such 
Application  to  the  Commissioners,  and  shall  be  recover- 
able by  them  as  in  the  Nature  of  a  Crown  Debt. 

XV.  If  the  Commissioners  shall  think  fit  to  entertain  cause  Ap- 
the  Application  so  made  to  them,  they  may  cause  the  Land  ^^y^ti^ 
to  be  inspected  and  examined  by  an  Assistant  Commis-  g^ted; 
sioner,  or  an  Engineer  or  Surveyor,  who  shall  have  regard 

to  and  examine  the  Proposals  and  Statements  contained 
in  such  Application,  and  shall  report  his  Opinion  thereon, 
and  who  shall  also  report  whetner  in  his  Judgment  the 
proposed  Improvements  will  effect  a  permanent  Increase 
of  the  yearly  Value  of  the  Land  exceeding  the  yearly 
Amount  proposed  to  be  charged  thereon  in  respect  of  the 
Improvements  applied  for;  and  the  Commissioners  may 
by  themselves,  or  any  Assistant  Commissioner,  Engineer, 
or  Surveyor,  make  such  other  Inquiries  in  relation  to  any 
such  Application  as  they  shall  think  fit :  Provided  that  the 
above  Bequisition  as  to  increased  annual  Value  shall  not 
apply  to  any  Outlay  proposed  to  be  made  upon  or  in  re- 
spect of  planting  only. 

XVI.  The  Commissioners  shall  have  Power  to  require  and  require 
such  Alterations  as  they  shall  think  expedient  to  be  made  f^^^^ 
in  the  Improvements  proposed,  or  in  tne  proposed  Mode  mentotobe 
of  executing  them.  modified. 

XVII.  Before  the  Commissioners  shall  sanction  any  AdyertiM. 
Improvements,  Notice  shall  be  given  of  the  Application  as  SoSms**^ 
well  by  Advertisement  inserted  in  Two  successive  Weeks  pi^^iiid- 
in  some  Newspaper  published  in  the  County  in  which  the  ^^^ 
Land  to  be  improved  lies,  or  in  case  there  shall  be  no 

such  Newspaper  published  in  such  County  then  in  some 
County  adjoining  thereto,  as  by  a  Notice  in  Writing  given, 
where  such  Lands  are  situate  in  England  or  Irelqndj  to 
every  Person  entitled  to  any  Estate  in  such  Land,  or  any 
Part  thereof,  in  reversion  or  remainder,  up  to  and  inclu- 
sive of  the  Person  entitled  to  the  first  vested  Estate  of 
Inheritance  therein,  and  to  every  Person  entitled  to  any 
Mortgage  upon  such  Land  or  any  Part  thereof  who  by 
reasonable  Inquiry  shall  be  known  to  be  so  interested,  and 
given,  where  such  Lands  are  situate  in  Seotlandj  to  the 
nearest  Heir  or  Heirs  of  Entail,  not  exceeding  Three,  and 
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to  the  Holders  of  every  Heritable  Se(;arity  on  such  Lands 
appearing  upon  the  Records ;  and  in  such  Advertisements 
and  Notices  respectively  shall  be  stated  the  maximam 
Amount  which  it  is  proposed  to  charge  in  respect  of  the 
Improvements,  and  the  greatest  and  least  Terms  over 
which  it  is  proposed  that  the  Bentcharge  should  be 
spread;  and  the  Commissioners  shall  not  sanction  the 
Improvements  until  One  Month  shall  have  elapsed  finom 
the  Publication  of  the  Second  of  such  Advertisements 
and  the  Service  of  such  Notices  (if  any)  respectively, 
of  which  Publication,  and  of  the  Service  of  all  necessary- 
Notices  as  aforesaid,  the  Landowner  shall,  if  required  bv 
the  Commissioners,  satisfy  them  by  One  or  more  Statu- 
tory Declarations  made  by  him  or  on  his  Behalf. 
Power  of  XVin.  Ill  case  any  !Person  having  any  Estate  in  or 

Dissent  by    Charge  or  Security  on  the  Land  to  be  improved  shall 
in^^tod,    within  the  Month  named  in  the  last  preceaing  Section 
JjO^Pro-      signify  in  Writing  to  the  Commissioners  his  Dissent  firom 
Land-  ^      such  Application,  stating  therein  the  Nature  of  his  £state 
f '^^chn"'  '^^  ^^  Charge  or  Security  on  such  Land,  the  Commis- 
<^Q.      '    sioners  shaU  certify  such  Dissent  to  the  Landowner  bv 
whom  the  Application  was  made,  and  shall  not  make  any 
provisional  or  other  Order  sanctioning  the  Improvements 
unless  or  until  such  Dissent  be  withdrawn,  or  an  Order  be 
made  by  the  High  Court  of  Chancery  in  England  or  Ire- 
land respectively,  or  by  the  Court  of  Session  in  Seotlandj 
in  manner  herem-after  provided,  authorizing  the  Commis- 
sioners to  sanction  the  same ;  nor  shall  they  make  anj 
provisional  or  other  Order  sanctioning  the  Improvement  of 
any  Land  in  the  Case  of  which  the  Landowner,  or  the 
Husband  of  the  Landowner,  shall  be  the  Father  of  the 
Person  or  Persons  entitled  either  at  Law  or  in  Equity  to 
any  Estate  in  such  Land,  or  any  Part  thereof,  in  rever- 
sion or  remainder,  up  to  and  inclusive  of  the  Person  entitled 
to  the  first  vested  Estate  of  Inheritance,  and  such  Person  or 
Persons,  or  any  of  them,  shall  be  an  Infant  or  Infants,  or  a 
Minor  or  Minors,  unless  or  until  such  an  Order  as  herein- 
before mentioned  shall  be  made  by  such  Court  as  aforesaid. 
The  same         XIX.  If  the  Commissioners  shall  consider  that  any  pro- 
in  case  of     posed  Improvement  would  interfere  with  any  navigable 
Rivers  and  Rivcr  or  Canal  respectively  vested  in  or  under  the  Sfan- 
Canais.        agement  or  Control  of  any  Commissioners,  Trustees,  Con- 
servators,   Undertakers,    Company,    or   other    Body   or 
Individuals,  or  the  Banks  or  other  Works  or  Conveni- 
ences thereof,  or  would  occasion  the  Flow  or  Discharge 
into  such   River    or    Canal  of  any  Drainage   or  other 
Matter,  the  Landowner  shall  give  notice  of  tne  Applica- 
tion in  Writing,  together  with  a  plan  and  Section  of  the 
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proposed  Improvement,  to  sach  Commissioners,  Traatees, 
Conservators,  Undertakers,  Company,  or  other  Body  or 
Individuals ;  and  in  case  they  snail,  within  One  Month 
after  the  Keceipt  of  such  Notice,  signify  in  Writing  to  the 
Commissioners  their  Dissent  from  such  Application,  and 
state  the  Nature  of  their  Interest  in  or  Authority  over 
such  River  or  Canal,  the  Commissioners  shall  certify  such 
Dissent  to  the  Landowner  by  whom  the  Application  was 
made,  and  shall  not  sanction  the  Improvement  unless  or 
until  such  Dissent  be  withdrawn,  or  an  Order  be  made  by 
the  High  Court  of  Chancery  in  England  or  Ireland  respec- 
tively, or  by  the  Court  of  Session  in  Scotland^  in  Manner 
herein-after  provided,  authorizing  the  Commissioners  to 
sanction  the  improvement. 

X^X.  When  the  I^^nd   to  which  the  Application  re-  ComtoDts 
lates,  or  any  Part  of  such  Land,  is  held  in  right  of  any  f^^^^^f 
Church,  Chapel,  or  other  Ecclesiastical  Benefice,  the  Com-  Church 
missioners  shall  not  sanction  any  Improvement  of  such  ^'*^^ 
Land,  or  of  so  much  thereof  as  is  so  held,  unless  and 
until  the  Patron  of  the  Benefice,  and  in  England  and  Ire- 
land  the  Bishop  of  the  Diocese,  and  in  Scotland  the  Presby- 
tery of  the  Bounds,  shall  signify  to  the  Commissioners,  by 
Writing  under  their  Hands,  their  respective  Consents  to 
such  Application. 

XXI.  If  and  when  any  Dissent  firom  any  such  Applica-  in  case  of 
tion  to  the  Commissioners  for  their  Sanction  of  proposed  ^M|nt, 
Improvements  shall  have  been  notified  in  Writing  to  the  ^^d-*'' 
Commissioners,  either  by  a  Party  interested  in  the  Lands  o^er*B 
proposed  to  be  improved  (not  being  Lands  held  in  right  ch^dren 
of  any  Church,  Chapel,  or  other  Ecclesiastical  Benefice),  we  to  be 
or  by  the  Commissioners,  Trustees,   Company,  or  other  Sourt  d^' 
Body  or  Individuals  interested  in  any   Kiver  or  Canal  Chancery 
which  would  or  might  be  interfered  with  as  herein-before  may^^th^ 
mentioned,  or  if  the  Landowner,  or  the  Husband  of  the  me  Com- 
Landowner,  shall  be  the  Father  of  the  Person  or  Persons  S^^S^ 
entitled  either  at  Law  or  in  Equity  to  any  Estate  in  the 
Land  to  be  improved,  or  any  Part  thereof,  in  reversion  or 
remainder,  up  to  and  inclusive  of  the  Person  entitled  to 
the  first  vested  Estate  of  Inheritance,  and  such  Person  or 
Persons,  or  any  of  them,  shall  be  an  Infant  or  Infants,  or 
a  Minor  or  Minors,  the  Landowner  desiring  such  Improve- 
ments may  apply  to  the  High  Court  of  Chancery  in  Eng^ 
land  or  Ireland  where  such  Lands  are  situate  in  England 
or  Ireland  respectively,  or  to  the  Court  of  Session  where 
8ucb  Lands  are  situate  in  Seotlandy  for  an  Order  of  such 
Court  authorizing  the  Commissioners  to  entertain  and  pro- 
ceed upon  the  Application  for  such  proposed  Improve- 
ments notwithstanaing  such  Dissent  or  Circumstance; 
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and  such  Application  shall  be  made,  as  to  Lands  in  Eng- 
landy  to  the  Master  of  the  Rolls  or  any  One  of  the  Vice 
Chancellors  sitting  at  Chambers,  by  Sammons,  callbg  on 
the  Party  dissenting  to  show  Cause  why  such  Order 
should  not  be  made ;  as  to  Lands  in  Ireland^  to  the  Master 
of  the  Rolls,  by  summary  Petition  or  otherwise,  as  he  shall 
by  any  General  Order  direct ;  and  as  to  Lands  in  Scotland, 
to  either  Division  of  the  Court  of  Session  in  Tim»  of  Ses- 
sion, or  to  the  Lord  Ordinary  sitting  on  Bills  in  Time 
of  Vacation,  by  summary  Petition ;  and  the  Court  or 
single  Judge,  as  the  Case  may  be,  to  whom  such  Applica- 
tion shall  be  made,  shall  hear  and  determine  such  Applica- 
tion, and  for  that  Purpose  shall  have  Power  to  make  or 
direct  to  be  made  all  such  Inquiries,  and  receive  and 
entertain  all  such  Statements  and  Evidence,  on  Oath  or 
by  Affidavit,  as  such  Court  or  Judge  may  consider  neces- 
sary or  desirable,  or  as  may  be  produced  before  them  or 
him ;  and  if  upon  a  Consideration  of  all  the  Circumstances 
such  Court  or  Judge  shall  be  of  opinion  that  the  Commis- 
sioners should  entertain  and  proceed  upon  such  Ap}>lica- 
tion,  an  Order  shall  be  made  authorizmg  and  requiring 
them  to  proceed  thereon,  and  to  deal  with  tne  same  accord- 
ing to  the  Provisions  of  this  Act  authorizing  them  in  that 
Behalf,  notwithstanding  such  Dissent  or  Circumstance  as 
aforesaid :  Provided  that  if  at  any  Time  after  Notification 
of  such  Disent,  and  before  any  such  Order  shall  have  been 
applied  for  and  made  as  aforesaid,  such  Dissent  shall  be 
withdrawn  by  a  like  Notification  in  Writing,  it  shall  Dot 
be  necessary  to  make  or  proceed  with  such  Apphcation^ 
or  to  obtain  such  Order. 

XXII.  Where  any  Party  dissenting  shall  be  out  of  the 
Jurisdiction  of  the  Court,  it  shall  be  lawful  for  the  Court 
or  Judge  to  order  Service  to  be  made  in  such  Manner  as 
such  Court  or  Judge  may  think  fit,  and  upon  Proof  to  the 
Satisfaction  of  sucn  Court  or  Judge  that  such  Party  has 
had  actual  Notice  within  a  reasonable  Time  of  such  in- 
tended Application,  it  shall  be  lawful  for  such  Court  or 
Judge  thereupon  to  hear  and  determine  such  Application. 

XAIII.  The  Costs  of  and  incidental  to  every  Applica- 
tion under  the  Twenty-first  and  Twenty-second  Sections, 
and  the  Mode  in  which  such  Costs  shall  be  settled  or 
taxed,  shall  be  in  the  Discretion  of  the  Court  or  Judge 
who  shall  hear  such  Application,  and  if  such  Court  or 
Judge  shall  so  direct,  the  said  Costs  shall  be  deemed  to 
be  Part  of  the  Expenses  of  and  incidental  to  the  Applica- 
tion for  the  proposed  Improvements. 

XXIV.  All  Husbands,  Guardians,  Tutors,  Commit- 
tees, Curators,  FeofiPees,  Trustees,  Judicial  Factors,  Execu- 
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tors,  and  Administrators  shall  respectivelj  have  the  same  Penons 
Rights  and  Powers  of  making  Applications  and  signifying  Jy^^JjT 
Dissents,  and  taking  other  Proceedings  under  this  Act,  as  AppUca- 
their  respective  Wives,  In&nts,  Minors,  Lunatics,  Idiots,  ^J^^^ 
and  furious  or  fatuous  Persons  would  have  had  if  free  under 
from  Disability,  or  as  such  Feoffees,  Tnwtees,  Judicial  g^JJ^^** 
Factors,  Executors,  or  Administrators  respectively  would      "**" 
have  had  if  the  Estates,  Charges,  or  Interests  of  which 
they  shall  be  such  Feoffees,  Trustees,  or  Judicial  Factors, 
or  which  shall  be  vested  in  them  as  such  Executors  or 
Administrators,  had  been  vested  in  them  in  their  own 
Right;  but  no   Guardian,  Tutor,   Committee,   Curator, 
Feoffee,  Trustee,  Judicial  Factor,  Executor,  or  Adminis- 
trator shall  be  in  anywise  compelled  or  obliged  to  signify  a 
Dissent  from  any  Application  under  this  Act,  or  be  in  any- 
wise responsible  for  the  Consequences  of  such  Application, 
or  of  any  Charge  made  in  pursuance  thereof. 

And  with  regard  to  the  Sanction  of  any  Improvements,  SanetUm  of 
and  the  Rights  arising  thereunder,  be  it  enacted  as  fol-   m^!)^ 

XXV.  If  the  Commissioners  shall  find  that  the  pro-  **«;^^- 
posed  Improvements  or  any  Part  thereof,  whether  witn  or  Commis- 
without  any  Alterations  by  them  required  or  sanctioned,  ordCTiano- 
would  effect  a  permanent  Increase  of  the  yearly  Value  of  tioning 
the  Lands  proposed  to  be  improved,  or  of  any  Part  there-  ^JJ^^*" 
of,  exceeding  the  yearly  Amount  proposed  to  be  charged 
thereon,  they  shall  sanction  such  Improvements,  or  such 

Part  thereof  as  they  shall  think  expedient,  if  under  the  pre- 
ceding Sections  it  shall  be  lawful  for  them  so  to  do,  by  an 
Order  under  their  Hands  and  Seal ;  and  thev  shall  by  the 
same  Order  fix  the  Rate  of  Interest  to  be  allowed  on  the 
Cost  of  the  sanctioned  Improvements,  having  regard  to  the 
Market  Value  of  Money  at  the  Time,  but  Bndi  Interest 
shall  never  exceed  Five  per  Cent,  per  annum* 

XX VI.  The  Commissioners  shall  from  Time  to  Time  ^^^^' 
prepare  Forms  of  Orders  for  sanctioning  Improvements,  aanotion- 
and  shall  also,  whenever  required  by  the  Landowner  so  to  iogr  im- 
do,  frame  and  entitle  their  said  Orders  under  this  Act  in  Sbe*™^** 
such  Manner  that  they  may  also  be  and  operate  as  pro-  E^^ 
visional,  sanctioning,  or  other  corresponding  Orders  under  ^^^ 
the  respective  Acts  applying  to  any  Company  with  which  what  they 
he  may  have  contracted  relating  to  the  Loan  or  Improve-  JJJJ^  ^^' 
ments  in  question :  Provided  that  every  Order  operating 

under  this  Act  to  sanction  any  Improvements  shall  name 
the  Landowner  to  whom  it  is  issued;  shall  express  the 
greatest  Sum  to  be  charged  in  addition  to  any  Costs, 
Charges,  and  Expenses  under  the  Fiftieth  Section  hereof, 
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and  the  Bate  of  Interest  and  Term  of  Years  for  the  Bepaj- 
ment  thereof,  the  former  not  excedingFive^er  Centum  per 
Annumy  and  the  latter  not  exceeding  Twenty-five  Years ; 
shall  specify  the  Lands  on  which  sucm  Repayment  is  to  be 
charged ;  and  shall  either  express  or  refer  to  some  Contract 
or  other  Document  expressing  the  general  Scheme  of  the 
Improvements  to  be  executed. 

jCXVII.  Every  Order  operating  under  this  Act  alone 
to  sanction  any  Improvement  may  be  in  the  Form  set 
forth  in  Schedule  (A.)  hereto,  and  shall  be  called  a  Pro- 
visional Order,  and  shall,  subject  to  the  following  Section 
hereof,  create  in  favour  of  the  Landowner  named  therein 
the  Title  to  an  absolute  Chani;e  on  the  Completion  of  the 
sanctioned  Improvements,  which  Title  such  Landowner 
may  assign,  either  absolutely  or  by  way  of  Security,  to 
any  Person ;  and  such  Assignment  may  be  made  by  En- 
dorsement on  the  Provisional  Order. 

XXVIII.  In  case  of  the  Death  of  any  Landowner,  or 
the  Determination  of  his  Interest,  between  the  Date  of  the 
Provisional  Order  and  the  Completion  of  the  Improve- 
ments sanctioned  thereby,  the  Right  to  complete  such  Im- 
provements, and  to  assign  the  Title  to  an  absolute  Charge, 
shall  pass  to  the  succeeding  Landowner ;  but  if  the  sue- 
ceeding  Landowner  shall  not  within  Three  Calendar 
Months  after  his  Succession  proceed  with  the  Works,  so  as 
to  complete  the  same  in  conformity  with  the  Provisional 
Order,  the  preceding  Landowner,  or  in  case  of  his  Decease 
his  Executors  or  Administrators,  may  complete  such  Im- 
provements, and  shall  become  entitled  to  have  the  absolute 
Charge  executed  to  him  or  them.  If  the  succeeding  Land- 
owner shall  complete  the  Improvements  there  shall  be  dis- 
tinct absolute  Charges  executed  to  such  Landowner,  and 
the  preceding  Landowner  or  his  personal  Representatives, 
for  the  Outlay  made  by  the  preceding  and  succeeding 
Landowners  respectively,  and  m  case  of  Difference  the 
Commissioners  snail  determine  the  Proportions ;  provided 
that  the  succeeding  Landowner  may,  with  the  Sanction  of 
the  Inclosure  Commissioners,  and  after  Notice  to  the 
Parties  to  whom  Notice  was  originally  given,  or  such  of 
them  as  may  be  living,  and  such  other  Persons,  if  any,  as 
the  Commissioners  may  direct,  terminate  the  Proceedings 
under  the  Provisional  Order,  on  Payment  of  the  Outlay 
and  Expenses  made  thereunder,  and  indemnifying  the 
Person  to  whom  the  Title  to  the  absolute  Charge  may 
have  been  assigned.  Notwithstanding  the  foregoing  Pro- 
visions, if  the  Title  to  an  absolute  Charge  shall  have  been 
assigned  by  the  preceding  Landowner,  the  Assignee  may 
complete  the  Improvements  if  he  shall  proceed  therewith 
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within  One  Calendar  Month  from  the  Time  the  preceding 
Landowner  ceased  to  be  sach  Landowner. 

XXIX.  The  Commissioners  may  from  Time  to  Time,  2'oSte«' 
on  Application  to  be  made  by  the  Landowner,  and  after  may  be 
snch  Inquiry  as  they  shall  think  fit,  sanction  any  Modifica-  m«lifi^ 
tions  or  Alterations  either  of  the  Scheme  of  the  Improve- 
ments or  of  any  other  Matter  expressed  or  referred  to  in 

the  Provisional  Order :  Provided  that  no  such  Modification 
or  Alteration  shall  increase  the  Sum  to  be  charged  in 
respect  of  the  Improvements,  or  extend  or  curtail  the  Term 
of  Kepavment,  beyond  the  greatest  Amount  which  it  was 
proposed  so  to  charge,  or  the  greatest  or  least  Term  over 
which  it  was  proposed  that  the  Rentcharge  should  be 
spread,  as  respectively  stated  in  the  Advertisement  and 
Notices  herein-before  required :  Provided  also,  that  every 
snch  Modification  or  Alteration  shall  require  the  Consent 
of  every  Party  who,  by  having  contracted  for  the  Execu- 
tion of  the  Improvements,  or  by  having  taken  an  Assign- 
ment of  the  Title  to  an  absolute  Charge,  or  otherwise,  may 
be  interested  therein ;  and  the  Modi^ing  Order  shall  be 
in  such  Form  as  the  Commissioners  shall  from  Time  to 
Time  appoint,  and  shall  be  construed  together  with  the 
original  Order  as  One  Order  with  respect  to  all  Rights 
arising  thereunder  after  the  Date  of  the  Modifying  Order. 

And  with  regard  to  the  Execution  of  any  Improvements,    ^^peutitm 
be  it  enacted  as  follows :  ""'^JUSHT^ 

XXX.  Before  the  Commencement  of  any  Improve-      — 
ments  sanctioned  in  manner  aforesaid  the  Lanaowner  shall  spe^ca- 
deliver  to  the  Commissioners    a    detailed    Specification  tionetobe 
thereof,  and  in  the  Case  of  Buildings,  and  also  in  any  ^^!"^ 
other  Case  where  the  same  shall  be  required  by  the  Com-  yanoe; 
missioners,  a  detailed  Plan  or  Drawing:  Provided  that 

when  it  is  not  intended  to  complete  the  Improvements 
within  One  Year  from  the  Date  of  the  provisional  or  other 
sanctioning  Order,  the  Specification  and  Plan  or  Drawing 
first  delivered  may  comprise  so  much  only  as  it  is  intended 
to  complete  within  One  Year  from  the  said  Date,  so^  how- 
ever, tnat  for  the  Works  of  each  successive  Year  such 
Specification  and  Plan  or  Drawing  as  aforesaid  be  always 
delivered  in  advance. 

XXXI.  The  Specifications  and  Plans   or  Drawings  "***^|^. 
aforesaid  shall  be  examined  and,  if  necessary,  the  Spot  S^Ezecu- 
visited  by  an  Assistant  Commissioner,  or  an  Engineer  <^  ^'^^ 
Surveyor,  who  shall  report  whether  in  his  Judgment  the      ^ 
Improvements  as  proposed  to  be  effected  will  m  effected 

in  a  substantial  and  durable  Manner,  and,  in  the  Case  of 
Farm  Buildings,  whether  the  same,  or  the  Improvements 
thereof  or  Additions  thereto,  will  be  suitable  to  the  Locality; 
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and  no  Improvement  shall  be  commenced  or  proceeded 
with  until  the  Specifications  and  Plans  or  Drawings  afbre^ 
said  shall  have  been  approved  by  the  Commissioners ;  bat 
nothing  herein  contiuned  shall  render  necessary  the  Re- 
delivery,  Be-examination,  or  Keapproval  of  anv  detailed 
Specifications,  Plana,  or  Drawings  which  mav  have  been 
delivered  in  coimection  with  the  Application  mr  the  Com- 
missionen^  Sanction  to  the  general  Scheme  of  the  JmproTe- 
ment&  and  may  have  been  approved  in  connection  with 
that  Sanction. 
Adjoining        XXXII.  All  Persons  interested  in  any  Lands  adjoiniDg 
LM^8»or    Qr  near  to  the  Land  improved  or  proposed  to  be  improved, 
o▼er^ra^    Ai^d  being,  as  to  Lands  in  England  or  Ireland  bv  the  Pro- 
™ilf^       visions  of  ^  The  Lands  Clauses  Consolidation  Act,  1845/ 
Pnrp^  of  ^(uad  as  to  Lands  in  Scotland  by  the  Provisions  of  '  The 
improre-     Lands  Clauses  Consolidation  (Scotland)  Act,   1845/  en- 
Gon^^     abled  to  sell  and  dispose  of  such  Lands  so  adjoining  or 
encMoyer    near,  or  any  Estate  or  Interest  therein,  may,  for  the  Par- 
i^ds^fo^    pose  of  any  Improvements  authorized  by  this  Act,  sell  and 
the  Execu-  convey  or  grant  to  the  Landowner  whose  Land  has  been 
proye^  ^'  ^^  ^  proposed  to .  be  improved  such  Lands  so  adjmning  or 
ments         near,  or  any  Part  thereof,  or  any  Easement,  Authority,  or 
oontncted    njgjjt  £n,  Uirough,  ovcT,  or  afiectinfi^  the  same,  and  any 
such  Land,  Easement,  Authority,  or  Kight  so  sold  and  con- 
veyed or  granted  shall  thereupon  become  appurtenant  to 
or  pertinent  of  the  Lands  improved  or  proposed  so  to  be, 
ana  with  reference  to  the  Improvements  whereof  the  same 
was  purchased,  and  shall  be  held  upon  and  subject  to  the 
same  Uses,  Trusts,  Charges,  and  Incidents;  and  all  such 
Persons  as  aforesaid  may  also  make  any  Agreement  with 
the  Landowner,  or  with  any  Person  or  Company  that  shall 
have  contracted  for  the  actual  Execution  of  the  Improve- 
ments, or  their  respective  Agents,  with  reference  to  enter- 
ing on,  cutting  through  or  into,  or  prejudicially  affecting 
such  Lands  so  adjoining  or  near ;  and  eveiy  such  Sale, 
Conveyance,  Grant,  and  Agreement  shall  be  valid  and 
effectual  accordingly,  and  the  Price  or  Consideration  shall 
be  settled  by  Two  Surveyors  or  a  Surveyor  to  be  appointed 
:by  them  in  manner  piovided  by  the  Ninth  Section  of 
^  The  Lands  Clauses  Consolidation  Act,  1845,'  or,  as  the 
Case  may  be,  by  the   Ninth   Section    of  ^The  ,  Lands 
Clauses  Consolidation  (Scotland)  Act,  1845,*  and  shall  be 
deposited  as  directed  by  the  same  respective  Sections,  and 
thenceforth  become  subject  to  .the  Provisions  of  the  same 
respective  Acts. 
^^^       XXXin.  Whenever  the  Commissioners  shall  think 
be  made  on  that  it  may  be  expedient,  in  order  to  obtain  or  improve  an 
•djoining     Qutfall  for  draining  or  warping  any  Lands  under  this  Act, 
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or  otherwise  with  a  view  to  the  Improvement  of  any  Lands  ^||^J^^ 
under  this  Act,  to  enter  and  execute  any  Works  upon  any  of*Lm^  ^^ 
Land  adjoining  or  near  to  the  Land  proposed  to  be  im-  ?">▼«- 
proved,  where,  by  reason  of  the  Objection  or  Disability  of  ^sj  be 
any  Owner,  Lessee,  or  Occupier  of  such  Land,  such  Works  n»<i« «": 
could  not  be  otherwise   executed,  Proceedin|js  may   be  Act^*'**"* 
taken,  if  the  said  lands  shall  lie  in  England^  either  under 
the  Provisions  of  the  Act  of  the  Tenth  and  Eleventh  Years 
of  the  Reign  of  Her  present  Majesty,  Chapter  Tliirty-eight, 
intituled  An  Act  to  facilitate  the  Drainage  of  Lands  in 
Endand  and  Wales,  or  under  those  of  the  Third  Part  of 
the  Land  Drainage  Act,  1861,  and,  if  in  Scotland^  under 
the  Provisions  of  the  Act  of  the  Tenth  and  Eleventh  Years 
of  the  Reign  of  Her  present  Majesty,  Chapter  One  hun- 
dred and  thirteen,  intituled  An  Act  to  facilitate  the  Drains 
age  of  Lands  in  Scotland,  but  as  though  in  such  Act  the 
Inclosore  Commissioners  for    England    and    Wales  had 
everywhere  been  named  in  place  of  the  Sheriff;  and  if 
such  Proceedings  shall  have  been  taken  before  the  Sanction 
of  the  Improvements  in  question  by  the  Commissioners 
under  this  Act,  the  Commissioners  may,  by  their  Order 
sanctioning  such  Improvements,  declare  the  Works  in  re- 
spect of  which  they  shall  have  been  taken  to  be  expedient, 
and  such  Works  shall  then  be  deemed  to  have  been  autho- 
rized by  the  Commissioners  or  by  the  Sheriff,  as  the  Case 
may  be,  and  the  Provisions  of  tlie  said  respective  Acts  shall 
apply  to  them  accordingly. 

!KXXIV.  Every  Provisional  or  Modifying  Order  shall  Sorf^J'to 
be  a  full  Authority  to  the  Landowner  or  successive  Land-  protect 
owners  and  their  Representatives  in  the  respective  Cases  from  im- 
herein-before  defined,  and  to  all  Persons  employed  by  or  SfWu^?^ 
under  Contract  with  him  or  them  respectively,  to  enter  and  to 
upon  the  Lands  to  be  improved,  and  any  adioining  or  tettinp" 
neighbonring  Lands  acquired  or  authorized,  to  be  entered  Sutemis 
under  either  of  the  Two  last  preceding  Sections,  and  to  ^^  ^""^ 
execute  in  and  on    the  same,  without  Impeachment  of 
Waste  by  any  Remainderman  or  Reversioner,  all  the  Im- 
provements sanctioned  by  the  same  Order  according  to  the 
specifications  and  Plans  or  Drawings  approved  by  the 
Commissioners,  and  to  do,  execute,  and  use  all  such  Acts, 
Works,  and  Conveniences  as  may  be  proper  for  making, 
maintaining,  and  using  such  Improvements ;  and  for  the 
Purpose  ot  effecting  any  Improvement  under  this  or  the 
recited  Acts  it  shallbe  lawful  to  get  and  work  Freestone, 
Limestone,  Clay,  Sand,  and  any  other  Mineral  or  Sub- 
stance out  of  the  Land  to  be  improved  for  charged,  and  to 
make  Tramroads  and  other  Ways,  and  to  bum  and  make 
Bricks,  Tiles,  and  other  Things  to  be  used  in  effecting  such 
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Improvements,  and  also  for  the  same  Purpose  to  cat  down 
ana  use  any  Timber  or  Trees  not  planted  or  serving  for 
Shelter  or  Ornament. 

r§§  XXXV.-XLVm.  Saving  Rights  of  the  Crown, 
Public  Departments,  and  Corporations.] 
Chairgt»fw      ^uj  j^\^  regard  to  Charges  for  Improvements  under 
^"^H^uT    this  Act,  be  it  enacted  as  follows : 

— r  XLIX.  When  the  Commissioners  are  satisfied  that  the 

■iouen^  Improvements  sanctioned  by  them,  or  some  Part  thereof, 
•xecute  have  been  properly  executed,  either  according  to  the  Spe- 
Co^fltion  cifications  and  Plans  or  Drawings  approved  of  by  them,  or 
of  Works,  with  such  Deviations  therefrom  as  in  their  Judgment  will 
Part  there-  °^^  diminish  the  permanent  Benefit  accruing  from  such 
of.  Improvements  to  ttie  Lands  wherein  they  have  been  made, 

they  shall  execute  a  Charge  under  their  Hands  and  Seal 
upon  the  Inheritance  or  Fee  of  the  Lands  comprised  in 
the  provisional  or  other  sanctioning  Order,  or  some  suffi- 
cient Part  thereof,  for  the  Sum  %  the  same  Order  ex- 
pressed to  be  chargeable  in  respect  of  such  Improvements, 
if  all  the  said  Improvements  have  been  completed,  or  for  a 
proportional  Part  of  such  Sum  if  a  Part  only  of  the  said 
Improvements  has  been  executed,  together,  in  either  Case, 
witn  the  Interest  by  the  same  Order  expressed,  and  ^ith 
the  Amount  (if  any)  which  shall  have  been  paid  in  respect 
of  the  Purchase  of  adjoining  Lands,  or  of  any  Easement, 
Authority,  or  Bight  in,  through,  over,  or  afiecting  adjoin- 
ing Lands,  with  Interest  thereon  at  the  like  Rate. 
Eztenses         L.  If  the  Landowner  is  desirous  that  the  Inheritance  or 
tion  25d^  Fee  of  the  Lands  improved  should  be  charged  with  the 
certain        Expenses  of  and  incident  to  his  Application  to  the  Com- 
m»y*be^-  inissioners,  or  his  Contract  with  any  Company  or  Person 
eluded  in     relating  to  the  Execution  of  the  Improvements,  or  to  the 
Charge.       Advance  of  Money  for  their  Execution,  the  Commissioners 
may  ascertain  the  Amount  of  the   Costs,  Charges,  and 
Expenses  properly  incurred  preparatory  or  in  relation  to 
and  consequent  on  such  Contract,  and  the  Application  to 
the  Commissioners  or  either  of  them,  and  may  include  in 
the  Principal  Money  charged  on  the  Inheritance  or  Fee  of 
such  Lands  the  Amount  of  such  Costs,  Charges,  and  Ex- 
penses, and  of  the  settled  or  taxed  Costs,  if  any,  which  a 
Court  or  Judge  shall  have  ordered   as   aforesaid  to  be 
deemed  and  taken.to  be  Part  of  the  Expenses  of  and  inci- 
dent to  the  Application  for  Improvements,  or  such  Part 
thereof  as  the  Commissioners  think  fit;  and  the  Commis- 
sioners may  also  include  in  such  Principal  Money  Interest 
at  a  Sate  not  exceeding  Five  Pounds  per  CtnJbim  per 
I  Annum  on  all  Payments  forming  Part  of  the  same  Princi- 

pal Money  from  the  respective  Dates  of  such  Payments  to 
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that  of  the  Absolute  Order,  but  so  that  no  Interest  shaU 
be  allowed  on  any  such  Payment  for  more  than  Six  Years; 
provided  that  the  total  Amount  of  the  Principal  Money  to  be 
charged  on  the  Lands  improved  under  the  Provisions  of  this 
Act  shall  not  in  any  Case  exceed  that  to  which^in  the  Opinion 
of  the  Commissioners,  the  Inheritance  or  Fee  of  the  Lands 
improved  will  be  durably  benefited  by  the  Improvements. 

LI.  Every  Charge  under  this  Act  shall  be  created  by  The 
way  of  Rentcharge,  payable  half-yearly,  extending  over  be^wa^ 
the  Term  of  Years  fixed  by  the  provisional  or  other  sane-  of  Rent- 
tionmg  Order,  and  the  first  Payment  thereof  to  be  made  cJSSSd  by 
Six  i£>nths  after  the  Time  when  the  Works  in  respect  of  Absoiuu 
which  the  same  was  granted  were  executed  td  the  Satis-  ^^^^'^ 
faction  of  the  Commissioners ;  and  the  Payment  for  each 
Half  Year  shall  be,  and  be  expressed  to  be,  as  to  part 
thereof  a  Repayment  of  a  certain  Amount  of  Principal 
Money,  and  as  to  the  Remainder  thereof  a  Payment  of 
Interest ;  and  the  Charge  shall  be  duly  stamped  for  de- 
noting Payment  of  the  proper  ad  valorem  Stamp  Duty 
which  would  be  payable  on  a  Mortgage  for  secunng  the 
like  Amount  as  the  Principal  Money  thereby  chargec^  and 
shall  be  called  an  Absolute  Order ;  and  a  Copy  of  every 
such  Absolute  Order  shall  be  authenticated  by  the  Seal  of 
the  Commissioners,  and  shall  be  kept  by  them  ;  and  such 
Copy,  and  any  Copy  thereof  authenticated  by  their  Seal, 
shall  be  Evidence  of  the  Contents  and  Purport  of  the  same 
Absolute  Order. 

LII.  Charges  under  this  Act  shall  be  made  according  "dmmybo 
to  the  Form  in  the  Schedule  (B.)  hereto  annexed,  or  as  ^din^ 
near  thereto  as  the  Circumstances  of  the  Case  will  admit.     ^^^^  ^ 

LIII.  Whenever,  by  Assignment,  under  the  Twenty-  ^^g^®^"* 
sixth   Section   hereof  or  otherwise,  a   Company  having  Expendi- 
Power  to  execute  or  advance  Money  for  the  Improvement  *^  ™*^® 
of  Land  shall  become  entitled  to  the   Creation  of  any  A°t  may  bo 
Charge  under  either  the  Forty-ninth  or  the  Seventy-eighth  chaiigcd 
Section  hereof,  the  Commissioners  shall,  if  required,  but  o?^-  ^ 
subject  to  the  Provisions  herein-before  contained,  create  proyement 
such  Charge  in  the  Form  of,  and  so  that  it  may  also  ^^™P*^** 
operate  as,  an  absolute  or  other  corresponding  Order  under 
the  Act  or  Acts  applying  to  such  Company. 

LIV.  Any  Company  authorized  by  Act  of  Parliament  improye- 
to  execute  or  advance  Money  for  the  Improvement  of  Land,  JJSee^y 
by  giving  notice  to  the  Commissioners  of  their  Intention  ezeroiM 
to  avail  Uiemselves  of  any  of  the  Powers  given  by  this  Act,  ^^tWe  a*cl 
shall  be  held  to  have  adopted  the  same,  and  thenceforth  on  con- 
all  the  Procedure  of  such  Company  shall  be  carried  on  |2f^|J!!* 
under  and  in  accordance  with  this  Act  only ;  and  any  such  dure.   As 
Company  which  shall  adopt  this  Act  as  herein-before  pro-  *^  ^™" 
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vided  may,  with  the  Sanction  of  Three  Fourths  of  the 
Shareholders  present  at  an  Extraordinary  Meeting  of  the 
Company  specially  convened  for  the  Purpose,  execute  or 
advance  Money  for  the  Execution  of  any  Improvement 
authorized  hy  this  Act  in  any  Part  of  the  United  Eangdom, 
although  not  so  authorized  by  any  Act  or  Acts  relating  to 
the  Coinpany. 

L  V.  The  Execution  of  the  Absolute  Order  by  the  Com- 
missioners shall  be  conclusive  Evidence  in  all  Courts,  and 
for  all  Purposes,  of  the  Validity  of  the  Charge  thereby 
expressed  to  be  made,  and  no  Inquiry  shall  be  permitted 
either  into  the  Title  or  Estate  of  the  Landowner,  or  into 
the  due  Performance  of  anjrthing  required  to  be  done  bj 
this  Act,  or  as  to  any  other  Matter  on  which  the  Validity 
of  such  Charge  might  but  for  this  Enactment  have  de- 
pended. 

LVI.  A  Memorial  of  every  Absolute  Order  of  the  Com- 
missioners whereby  a  Kentcharge  is  created  on  Land  in 
England  and  Walesj  in  pursuance  of  thb  Act,  shall  be 
registered  at  the  Office  of  the  Land  Registry  in  England, 
and  a  Memorial  of  every  Absolute  Order  of  the  Commis- 
sioners whereby  a  Kentcharge  is  created  on  Land  in 
Ireland^  in  pursuance  of  this  Act,  shall  be  entered  in  the 
proper  Office  for  the  Registration  of  Deeds  and  Wills,  and 
sucn  Memorials  respectively  shall  express  and  contain  the 
Date  of  the  Order,  the  Name  and  Address  of  the  Land- 
owner, the  Particulars  of  the  Lands  charged,  the  Amount 
of  the  Rentcharge,  and  the  Period  during  which  the  same 
shall  be  made  payable ;  and  the  Production  of  the  Abso- 
lute Order,  sealed  with  the  Seal  of  the  Commissioners, 
shall  be  a  sufficient  Authority  to  the  Registrar  for  the  Entir 
of  such  Memorial  at  the  proper  Registry  Office ;  and  all 
Grants  of  Rentcharges  on  Lands  in  Scotland  shall  be  regis- 
tered in  the  General  or  Particular  Register  of  Sasines: 
Provided  that  everv  Rentcharge  to  which  the  present 
Clause  applies  shall  have  Priority  as  herein-after  declared, 
any  Law  or  Usage  to  the  contrary  notwithstanding. 

LVn.  Whenever  by  or  under  the  Provisions  of  any  Act 
of  Parliament,  Royal  Charter,  or  Conunission  under  the 
Great  Seal  or  the  Seal  of  the  Duchy  of  Lancaster  any 
public  or  general  Works  of  Drainage  or  other  Improve- 
ments shall  be  required  or  authorized  to  be  executed,  and 
the  Cost  thereof  shall  be  directed  or.  authorized  to  be 
assessed  or  charged  upon  the  Inheritance  of  the  Lands 
improved,  then  any  Landowner  who  shall,  under  such  Act, 
Charter,  or  Commission,  have  been  assessed,  and  shall  have 
become  liable  to  pay  any  Sum  of  Money  so  chargeable  for 
or  towards  such  Works  and  Improvements,  or  any  of  them, 
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in  respect  of  his  Land,  may  apply  to  the  Commissioners  to 
sanction  the  Money  so  assessed  being  charged  upon  the 
Land  in  respect  of  which  such  Landowner  shall  have  been 
so  assessed ;  and  if  the  Commissioners  shall  be  satisfied 
that  the  Works  or  Improvements  have  been  executed  in 
accordance  with  the  Requirement  or  Authority  in  such 
Act,  Charter,  or  Commission  contained,  they  may,  after 
the  Money  shall  have  been  duly  paid  by  such  Landowner, 
by  an  Absolute  Order  withinthe  Meaning  of  the  Fifty-firat 
Section  hereof,  charge  upon  the  Inheritance  or  Fee  of  the 
Land  in  respect  of  which  such  Landowner  shall  have  been 
so  assessed  tne  Amount  so  assessed  and*  paid,  or  such  Part 
of  it  as  the  Commissioners  may  be  willing  to  sanction,  to  be 
repaid  with  Interest. 

LVin.  Such  Absolute  Order  and  Charge  may  be  made  *»  ^p™ 
in  any  Form  and  for  any  Term  permitted  by  this  Act,  and  2J^ther* 
all  the  Provisions  hereof  shall  apply  thereto  in  the  same  with  Costs 
Manner  and  with  the  same  Effect  and  Operation  in  all  tfo^^^^'^' 
respects  as  if  such  Order  and  Charge  had  been  made  in 
respect  of  Improvements  upon   the  said  Land  executed 
under  the  Powers  of  this  Act ;  and  if  the  Landowner  is 
desirous  that  the  Inheritance  or  Fee  of  the  said  Land 
should  be  charged  with  the  Costs,  Charges,  and  Expenses 
of  and  incident  to  the  said  Application  and  Order,  or  any 
Contract  connected  therewith,  the  Provisions  of  the  Fiftieth 
Section  hereof  shall  extend  and  apply  to  the  present  Case 
in  the  same  manner  as  to  the  Costs,  Charges,  and  Expenses 
of  the   Application   and   Contracts   in   the   said  Fiftieth 
Section  mentioned. 

LIX.    From  the  Date  of  the  Absolute  Order,  the  Grantc6to 
Grantee  thereof,  and  his  Executors,  Adminbtrators,  Sue-  ohlige  for 
cessors,  and  Assigns,  shall  have  a  Charge  on  the  Lands  PnnciptU 
therein  comprised  for  the  Principal  Money  from  Time  to  ^^*5',„,^ 
Time  remaining  undischarged,  by  Payment  of  the  Rent-  to  Time 
charge,  with  Interest,  at  tne  Rates  in  the  several  Cases  JJ^Sb^rio- 
herein-before  respectively  expressed,  and  such  Charge  shall  nty  ovor 
have  Priority  over  every  other  then  existing  and  future  ^^_  ^°' 
Charge  and  incumbrance  affecting  such  Lands  or  Estates  brances. 
and  Interests   respectively,   whether  created    under  the 
Powers  of  any  Act  of  Parliament  or  otherwise,  except 
Quit  Rent,  Crown  Rents,  Chief  Rents,  Feu  Duties,  Ground 
Annuals,  and  other  Charges  incident  to  Tenure,  Titho 
Commutation  Rentcharges  and  Teinds,  Charges  created  or 
to  be  created  under  anv  Act  authorizing  Advances  of 
public  Money  for  the  Improvement  of  Land,  and  any 
Charges  created  under  this  Act  or  Charges  of  prior  Date 
created  under  any  other  existing  Act  of  Parliament  autho- 
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rizing  the  charging  of  Lands  with  the  Expense  of  and 
incident  to  their  Improvement :  Provided  that  in  case  a 
Part  only  of  the  Land  charged  is  subject  to  a  Mortga[;e  or 
other  Incambrance,  the  Charge  created  under  the  Antho- 
rity  of  this  Act  shall  have  Priority  over  the  Mortgage  or 
other  Incumbrance  only  to  the  Extent  of  a  due  Pronortion 
of  such  Charge,  when  and  so  soon  as  the  same  snail  be 
ascertained  under  and  pursuant  to  the  Sixty-sixth  Section 
of  this  Act. 

LX.  'Every  Charge  under  this  Act  shall,  as  regards  the 
Holder  thereof,  be  deemed  to  be  Personal  Property,  except 
that  any  Holder  of  such  a  Charge,  who  shall  desire  to 
extinguish  the  same  by  reuniting  it  to  the  Land  charged, 
shall  have  Power  for  that  Purpose  to  direct  by  any  Deed 
that  it  shall  be  reunited  to  and  merge  in  the  beneficial 
Interest  in  the  said  Land,  as  if  it  were  of  the  same  Nature 
and  Tenure  therewith;  but  all  Trustees,  Directors,  and 
other  Persons  who  may  be  directed  or  authorized  to  invest 
any  Money  on  Real  Security  shall  (unless  the  contrary  be 

Jrovided  by  the  Instrument  directing  or  authorizing  such 
n vestment)  have  Power,  at  their  Discretion,  to  invest 
Money  in  such  Charges,  or  on  Mortgages  thereof. 

LXI.  No  Charge  on  Land  made  by  any  Absolute  Order 
by  virtue  of  this  Act  shall  be  deemed  such  an  Incumbrance 
as  shall  preclude  a  Trustee  of  Money,  with  Power  to  invest 
the  same  in  the  Purchase  of  Land  or  on  Mortgage,  from 
investing  it  in  a  Purchase  or  upon  a  Mortgage  of  the 
Land  so  charged,  unless  the  Terms  of  his  Trust  or  Power 
expressly  provide  that  the  Land  to  be  so  purchased  or  taken 
in  mortgage  be  not  subject  to  any  prior  Charge. 

LXIL  No  Pronrietor  of  an  Entailed  Estate  in  Scodand 
shall  be  held  to  nave  contravened  the  conditions  of  the 
Entail  by  reason  of  his  having  availed  himself  of  the  Provi- 
sions  of  this  Act,  and  no  Rentcharge  imposed  or  created 
on  any  Entailed  Lands  in  Scotland  under  the  Authority  of 
this  Act  shall  be  made  use  of  as  a  Ground  for  adjudging,  sell- 
ing, or  evicting  such  Lands,  or  any  Part  thereof,  contrary 
to  the  Provisions  and  Conditions  of  the  Entail,  but  every 
such  Rentcharge  shall  be  a  good  and  effectual  Charge 
upon  and  against  such  Entailed  Lands  to  every  other 
Effect,  and  upon  and  against  the  Rents  and  Profits  thereof. 

LXIII.  Every  Rentcharge  on  Land  by  virtue  of  this 
Act  may  be  recovered  by  the  Person  or  Company  for  the 
Time  being  entitled  to  the  same,  as  to  Lands  in  England 
or  Irelandy  by  the  same  Means,  and  with  the  like  Powers, 
and  in  like  Manner  in  all  respects  as  a  Rentcharge  in  lieu 
of  Tithes  would  be  recoverable  if  charged  on  the  same 
Land  under  the  Act  of  the  Seventh  Year  of  King  WUliam 
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the  Fourth  for  the  Commutation  of  Tithes  in  England  and 
Walesy  or  under  the  Act  of  the  First  and  Second  Years  of 
the  Seign  of  Her  present  Majesty  to  abolish  Compositions 
for  Tithes  in  Ireland  and  to  substitute  Rentcharges  in  lien 
thereof,  and  the  several  Acts  passed  for  amending  the 
same,  as  the  Case  may  be,  and  as  if  such  Rentcharge  by 
virtue  of  this  Act  were  a  Kentcharge  in  lieu  of  Tithes  made 
payable  to  such  Person  or  Company  under  the  said  Acts 
respectively,  and  as  to  Lands  in  Scotland  by  the  same 
Means  and  in  the  like  Manner  in  all  respects  as  any  Feu 
Duties  or  Rent  or  annual  Rent  or  other  Payment  out  of 
the  same  Lands  would  be  recoverable. 

LXIV.  If  any  Rentcharge  payable  under  this  Act  shall  interest  on 
be  in  arrear,  such  Arrear  shall  not  bear  Interest  for  a  longer  ot^^ 
Period  than  Six  Months,  but  Interest  at  Five  Pounds  per  ohargee. 
Centuniper  Annum  in  respect  of  the  same,  for  any  Period 
not  exceeding  Six  Months^  may  be  recovered  in  the  same 
Manner  as  the  Sum  in  arrear:  Provided  that  if,  at  the 
Expiration  of  Six  Months  from  the  Time  of  any  Payment 
falhng  into  arrear,  there  shall  not  be  upon  the  Land 
charged  a  suificient  Distress  to  answer  and  satisfy  the  said 
Payment  and  Interest  thereon  for  the  said  period  of  Six 
Months,  together  with  the  Costs  and  Charges  of  auch  Dis- 
tress, then  the  Arrears  of  such  Payment  shall  continue  to 
bear  Interest  at  the  Rate  of  Five  Pounds  per  Centum  per 
Annum  until  Pajonent  or  satisfaction  thereof,  and  such 
Interest  may  be  recovered  in  the  same  Manner  as  the  Sum 
in  arrear. 

LXV.  The  Grantee  or  other  Person  for  the  time  being  A«!gn- 
entitled  to  any  Rentcharge  created  under  this  Act  may  c^^es. 
assign  the  same  by  Deed  duly  stamped,  and  wherein  the 
Consideration  is  truly  stated ;  and  such  Assignment  may 
be  according  to  the  Form  in  Schedule  (C.)  to  this  Act 
annexed  or  to  the  like  Eiiect ;  and  all  Assignments  made 
in  such  Form,  or  as  near  thereto  as  the  Circumstances  of 
the  Case  will  admit,  shall  be  effectual  to  vest,  both  at  Law 
and  in  Equity,  the  Charge  thereby  assigned,  and  all  the 
Powers,  Authorities,  Rights,  and  Remedies  of  the  Assignor 
with  reference  to  such  Charge,  in  the  Assignee,  his  Suo- 
cessorsy  Executors,  Administrators,  and  Assigns  respec^ 
tively,  and  Notice  of  such  Assignment  shall  be  sent  to  the 
Commissioners  at  their  Office  in  London. 

LXVL  Every  Landowner  on  whose  Land  a  Charge  Tenante 
shall  have  been  made  under  this  Act,  and  every  succeed-  (^ep  down 
iog  Tenant  for  Life,  Tenant  in  Tail,  and  other  Person  Rent- 
having  a  limited  Interest  in  the  Land  so  charged,  shall,  as  ^^^^'J^*- 
between  himself  and  the  Persons  in  remainder  or  reversion, 
be  bound  to  pay  the  yearly  or  other  periodical  Payments 
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of  such  Charge  which  shall  become  payable  daring  the 
Continuance  of  his  Interest;  and  in  case  he  be  in  the 
actual  Occupation  or  entitled  to  an  apportioned  Part  of 
the  Rents  and  Profits  of  such  Land  up  to  the  Time  of  the 
Termination  of  his  Interest,  he  sliall  also  be  bound  to  pay 
an  apportioned  Part  of  the  yearly  Rent  or  other  jieriodical 
Payment  of  such  Charge  which  shall  become  due  next 
after  the  Termination  of  his  Interest,  proportional  to  the 
Time  which  clasped  between  the  Day  for  the  jprevioas 
Payment  and  the  Day  of  such  Termination  :  Provided 
that  no  person  becoming  entitled  in  possession  to  any 
Estate  or  Interest  in  the  Land  shall  be  liable,  as  between 
himself  and  the  Persons  entitled  to  the  Rentcharge,  to  par 
any  Arrears  of  the  Charge  remaining  unpaid  at  the  Time  of 
his  becoming  so  entitled  in  possession  beyond  the  Amoant 
of  Two  Years  Payment  of  such  Charge :  Provided  also, 
that  the  Amount  paid  by  any  Person  in  respect  of  such 
Arrears,  and  any  Costs  occasioned  by  Nonpayment  there- 
of, shall  be  a  Debt  from  the  Person  who  in  the  first 
instance  ought  to  have  paid  the  same,  or  from  his  Estate, 
to  the  Person  who  paid  tne  same,  and  shall  be  recoverable 
accordingly. 

LXVII.  If  any  Tenant  or  Occupier  at  a  Rent  join  in 
the  Application  for  an  Improvement,  or  by  Writing  under 
his  Hand  signify  to  the  Commissioners,  or  to  an  Assistant 
Commissioner  or  Engineer,  his  Consent  to  become  charged 
with  the  Charge,  or  an  apportioned  Part  thereof  as  herein- 
after mentioned,  such  Tenant  or  Occupier  shall  during 
his  Tenancy  or  Occupation  be  liable  to  pay  the  Charge, 
or  an  apportioned  Part  thereof  as  herein-after  mentioned; 
and  in  case  the  Charge  be  made  in  respect  of  the  Improve- 
ment as  well  of  other  Land  as  of  the  Land  included  in 
such  Tenancy  or  Occupation,  the  Commissioners  may, 
upon  such  Consent  of  the  Tenant  or  Occupier,  declare 
in  the  Absolute  Order  what  Portion  of  the  whole  Charge 
payable  in  respect  of  the  Improvement  shall  be  payable 
oy  such  Tenant  or  Occupier  during  his  Tenancy  or 
Occupancy  in  respect  of  the  probable  Improvement  of  the 
Land  included  in  his  Tenancy  or  Occupation;  but,  ex- 
cept as  aforesaid,  every  Tenant  or  Occupier  who  pays 
such  Charge  shall  be  entitled  to  deduct  the  Amount  there- 
of from  the  Rent  payable  by  him  to  the  Landowner,  and 
shall  be  allowed  the  same  in  Account  w^ith  him. 

LXVIII.  If  at  any  Time  Land  charged  under  this  Act, 
or  under  any  other  Act  authorizing  the  Creation  of  Charges 
by  the  Commissioners,  is  occupied  in  separate  Farms  or  other 
Holdings,  or  has  become  the  Property  of  separate  Owners, 
or  the  Owner  thereof  is  entitled  thereto  under  separate 
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Titles  or  for  distinct  and  separate  Interests,  or  is  desirous  J^**^ 
to  sell  or  dispose  of  Part  of  such  Land^  or  Part  only  of  ^^  ™' 
such  Land  is  subject  to  any  Mortgage  or  other  Incum- 
brance, or  for  any  other  Reason  it  would  be  desirable  that 
the  Charge  should  be  apportioned  or  a  Part  of  the  Land 
charged  released  therefrom,  the  Commissioners  may^  with 
the  Consent  of  the  Landowner,  or  if  the  Land  has  be- 
come the  Property  of  separate  Owners,  or  a  Part  thereof  is 
subject  to  any  Mortgage  or  Incumbrance,  then  upon  the 
Application  of  any  One  of  such  Owners,  or  of  sucn  Mort- 
gagee or  Incumbrancer,  but  in  every  case  with  due  Notice 
to  the  Grantee  or  Assignee  of  the  Charge,  or  the  Hus- 
band, Guardian,  Tutor,  Curator,  Committee,  or  Trustee  of 
such  Grantee  or  Assignee,  if  a  married  Woman,  Infant, 
Lunatic,  Idiot,  or  furious  or  fatuous  Person,  and  to 
such  other  Parties  (if  any)  as  the  Commissioners  think 
right,  either  release  from  such  Charge  any  Part  of 
the  Land  charged  therewith,  or  apportion  such  Charge 
so  that  a  separate  and  distinct  Charge  may  become 
charged  on  each  separate  Farm  or  Holding,  or  on  the 
Lanot  of  each  Landowner,  or  on  the  Land  held  under 
each  separate  Title  or  for  each  distinct  and  separate 
Interest,  or  on  the  Part  or  each  Part  which  the  Landowner 
is  desirous  to  sell  or  dispose  of  and  the  Part  intended  to  be 
retained  by  him,  or  on  the  Part  suhject  to  such  Mortgage 
or  other  Incumbrance  and  on  the  Residue,  or  on  any  other 
separate  Parts  of  the  Land,  but  so  that  no  Charge  charged 
under  such  Apportionment  shall  be  less  than  Twenty 
Shillings  for  each  half-yearly  Payment :  Provided  that  no 
Lands  shall,  in  consequence  of  any  such  Apportionment 
or  Release,  become  charged  with  any  greater  Amount 
than  that  to  which,  in  the  Opinion  of  the  Commissioners, 
they  have  been  durably  benefited  by  the  Improvements 
in  respect  of  which  such  Charge  was  created. 

LXIX.  Every  such  Apportionment  or  Release  shall  be  Form,  Re- 
made  by  an  Order  under  the  Hands  and  Seal  of  the  |ff^'^,7'^ 
Commissioners,   and  shall  be    in   the   Form    set  out  in  Orders  of 
Schedule  (D.)  or  (E.)  to  this  Act,  as  the  Case  may  be,  or  ^JStaiT" 
as  near  thereto  as  Circumstances  will  permit,  and  as  to  Release. 
Lands  in  England  and  Wales,  or  in  Ireland  or  Scotland^ 
shall  be  registered  in  the  Manner  mentioned  in  the  Fifty- 
fourth  Section  hereof,  or  as  near  thereto  as  Circumstances 
will  permit ;  and  a  Copy  of  every  such  Order  shall  be 
authenticated  by  the  Seal  of  the  Commissioners,  and  shall 
be  kept  by  them ;  and  such  Copy,  or  any  Copy  thereof 
authenticated  by  their  Seal,  shall  be  conclusive  Evidence 
in  all  Courts  and  for  all  Purposes  of  the  Contents  and 
Purport  of  the  same  Order,  and  of  the  Validity  of  the 
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Apportionment  or  Release  thereby  expressed  to  be  made; 
and  such  Order  shall  take  effect  from  the  Date  thereof, 
subject  to  the  Continuance  of  all  Rights  and  Remedies  fcr 
the  Recovery  of  Monies  which  before  the  Date  thereof 
may  have  become  payable  out  of  any  Lands  under  tbe 
Charge  so  apportioned  or  released. 

LXX.  Every  Charge  apportioned  or  released  as  afore- 
said shall  be  recoverable  out  of  the  Lands  on  which  the 
same  is  charged  by  the  Order  of  Apportionment,  or  which 
shall  not  by  the  Order  of  Release  be  released  therefrom, 
in  the  same  Manner  as  if  the  same  had  been  originally 
charged  on  such  Lands  respectively,  and  shall,  for  all  the 
Purposes  of  this  Act,  or  of  the  Act  under  which  the 
original  Charge  was  created,  be  deemed  to  be  an  original 
Charge  on  such  Lands  by  Absolute  Order. 

LXXI.  Where  any  Lands  are  charged  by  more  than 
One  Absolute  Order,  any  Order  of  Apportionment  or  Re- 
lease under  the  preceding  Sections  hereof  may  comprise 
all  or  any  Number  of  the  Rentcharges  existing  by  virtue 
of  such  Absolute  Orders. 

[§§  LXXn.-LXXVn.  provide  for  the  upholding  of 
Improvements  executed  under  the  authority  of  the  Act] 

And  with  regard  to  charging  Lands  with  Money  subscribed 
for  the  Construction  of  Railways,  be  it  enacted  as  follows : 

LXXVnL  In  case  any  Landowner  shall  be  desirous 
of  subscribing  for  any  Shares  or  Stock  in  the  Capital, 
whether  original  or  additional,  of  a  Company  having 
Power  to  construct  a  Railway  or  navigable  Canal,  or  any 
Branch  or  Extension  Railway  or  navigable  Canal,  or  any 
Deviation  of  a  Line  of  Railway  or  a  navigable  Canal 
already  sanctioned,  the  Works  for  which  such  Subscrip- 
tion is  to  be  made  being  unfinished,  or  in  any  additional 
Capital  to  be  raised  for  the  Completion  of  any  such  Sail- 
way,  Canal,  Branch,  Extension,  or  Deviation,  the  same 
being  upon  or  near  to  and  which  will  improve  or  benefit 
the  Lands  of  such  Landowner,  and  who  shall  be  desirous 
that  such  Amount,  or  any  Part  thereof,  may  be  charged 
upon  the  Lands  so  to  be  improved,  it  shall  be  lawful  for 
him  to  apply  to  the  Commissioners  for  that  Purpose  within 
the  Time  limited  by  the  Railway  or  Canal  Coropan/s 
Act  or  Acts  for  the  Construction  of  the  Works  in  question. 

LXXIX.  If  the  Commissioners  shall  think  fit  to  en- 
tertain such  Application,  thev  shall  cause  all  such  Inquiries 
to  be  made,  ana  take  all  such  other  Steps,  as  shall  seem  to 
them  expedient  for  obtaining  Information  as  to  the  Cir- 
cumstances; and  all  the  Provisions  of  the  Thirteenth, 
Fourteenth,  Fifteenth,  Seventeenth,  Eighteenth,  Twentieth, 
Twenty-first,  Twenty-second,  Twenty-third,  Twenty-fiftbj 
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and  Fiftj-first  Sections  of  this  Act  shall  apply  to  the  Case 
as  though  an  Improvement  were  to  be  made  of  the  Lands 
proposed  to  be  charged. 

liXXX.  If  the  Commissioners  shall  be  satisHed  that  SSwI^nS-^ 
the  Railway  or  Canal,  when  constructed  and  open  for  tioning 
Traffic,  will  e£Pect  a  permanent  Increase  of  the  yearly  O***"*®- 
Value  of  the  Lands  exceeding  the  Yearly  Amount  pro- 
))osed  to  be  charged  thereon,  they  shall  execute  and 
deliver  to  the  Landowner  a  Provisional  Order,  under 
tiieir  Seal  and  the  Hands  of  Two  of  them,  expressing 
their  Sanction  of  the  Charge  proposed ;  and  such  Order 
shall  be  made  as  near  to  the  Form  set  forth  in  the 
Schedule  (A.)  to  this  Act  as  the  Circumstances  will  per* 
mit,  and  shall,  with  the  Eight  to  a  Charge  thereby  created, 
be  assignable  by  Endorsement,  either  absolutely  or  by  way 
of  Security,  to  any  Company  or  Person  that  may  agree  to 
advance,  by  paying  the  same  to  the  Railway  or  Canal 
Company,  the  Amount  authorized  to  be  charged,  and 
Notice  of  such  Assignment  shall  be  given  to  the  Com-* 
missioners,  and  shall  be  registered  by  them. 

LXXXI.  Every  Company  empowered  by  Act  of  Par-  3^™^^^ 
liament  to  lend  Money  for  the  Improvement  of  Land  is  to  ^d. 
hereby  empowered  to  advance,  by  paying  the  same  to  the 
Railway  or  Canal  Company,  any  Money  authorized  to  be 
charged  in  manner  aforesaid. 

LaXXII.  When  the    Railway  or  Canal  shall  have  Oommis- 
been  completed  and  opened  throughout  for  public  Traffic,  Absolute 
and  as  many  Shares  in   the  Capital  of  tne  Railway  or  Order  wid 
Canal  Company  subscribed  for  or  held  as  aforesaid  by  tlie  ^ns.^ 
Landowner  as  shall  be  equal  in  nominal  Amount  to  the 
Money  authorized  to  be  chai^d  shall  have  been  fully 
paid  up,  and  the  Certificates  ^r  such   Shares  shall  have 
been  deposited  by  the  Landowner  with  the  Commissioners, 
the  Commissioners  shall,  by  an  Absolute  Order  under 
their  Hands  and  Seal,  execute  to  the  Landowner  or  his 
Assignees  a  Charge  upon  the  Inheritance  or  Fee  of  the 
Lands  in  question  of  the  Amount  authorized  as  aforesaid 
to  be  charged,  and  may,  if  the  Landowner  shall  so  desire, 
include,  with  the  Principal  Money  so  charged,  the  Costs, 
Charges,  and  Expenses  of  the  Application  and  Orders,  and 
of  any  Advance  which  may  have  been  made  to  him  of  the 
Amount  authorized  to  be  charged,  and  such  settled  or 
taxed  Costs  and  Interest  as  mentioned  in  the  Fiftieth 
Section  hereof,  subject  nevertheless  to  the  Proviso  in  the 
same  Section  contained. 

LXXXIII.  Such  Absolute  Order  shall  be  made  in  the  Form  and 
Form  in  the  Schedule  (B.)  to  this  Act  annexed,  or  as  ^^l^^ 
near  thereto  as  the  Circumstances  will  permit,  and  all  the  order? 
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Provisions  of  this  Act  relating  to  Absolute  Orders,  whether 
in  respect  of  the  Form  or  Effect  of  such  Charges  or 
Orders  or  otherwise,  except  only  the  Provisions  for  the 
Apportionment  and  Release  of  such  Charges,  shall  apply 
to  Absolute  Orders  under  the  last  preceding  Section  as 
far  as  the  Circumstances  admit. 

LXXXIV.  The  Landowner  shall  forthwith  give  notice 
to  the  Railway  or  Canal  Company  of  the  Execution  of 
such  Absolute  Order,  and  of  the  Deposit  of  such  Certifi- 
cates with  the  Commissioners,  and  thereupon  the  Com- 
pany shall  make  an  Entry  or  Memorial  in  their  Register 
of  Shareholders  with  respect  to  such  Shares  of  the  Fact  of 
such  Absolute  Order  having  been  executed. 

LXXXV.  From  the  Time  of  such  Notice,  and  during 
the  whole  Term  of  the  Charge  created  by  such  Absolute 
Order,  the  Person  who  for  the  Time  being  shall  be  bound 
to  make  the  periodical  Payments  of  such  Charge  shall  be 
entitled  to  the  said  Shares,  and  if  the  same  shall  not  at 
the  Time  being  be  registered  in  his  Name,  the  Person 
registered  as  the  Holder  thereof  shall,  as  between  himself 
and  the  Person  so  entitled,  hold  them  in  trust  for  such 
last-mentioned  Person. 

LXXXVI.  The  Person  so  for  the  Time  being  entitled 
may  at  any  Time  require  the  Person  registerea  as  the 
Holder  of  the  said  Shares,  or  his  Representatives,  to  trans- 
fer to  him  the  said  Shares,  and  such  Transfer  shall  there- 
upon be  made  accordingly,  but  at  the  Expense  in  all 
respects  of  the  Transferee;  and  upon  the  Production  of 
sucn  Transfer  duly  stamped,  and  of  a  Certificate  by  the 
Commissioners  under  their  Hands  and  Seal  that  the 
Transferee  is  the  Person  at  the  Time  being  bound  to  make 
the  Periodical  Payments  of  the  said  Charge,  the  Railway 
or  Canal  Company  shall  register  such  Transfer. 

LXXXVII.  With  the  Exception  of  such  Transfers  as 
may  from  Time  to  Time  be  made  for  the  Purpose  of 
transferring  the  Shares  to  the  Person  so  for  the  Time 
being  entitled  thereto,  the  said  Shares  shall  not  under  any 
Circumstances  be  transferred  or  disposed  of  by  the  re- 
gistered Holder,  whether  he  be  the  Person  for  the  Time 
being  entitled  thereto  or  not,  during  the  Term  of  the  said 
Charge;  but  during  the  Term  of  such  Charge  the  re- 
gistered Holder  for  the  Time  being  of  the  said  Shares 
shall  have  all  the  other  Rights  and  Powers  of  a  Share- 
holder in  the  Railway  or  Canal  Company  in  respect  of  the 
said  Shares ;  and  the  Railway  or  Canal  Company  shall  not 
be  bound  to  see  to  the  Application  of  any  Dividend  re- 
ceived by  such  registered  Holder,  but  as  between  himself 
and  the  Person  or  Persons  for  the  Time  being  entitled  to 
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such  Shares  he  shall  hold  any  Dividend  which  may  be 
received  by  him  in  trust  for  the  Person  who,  at  the  Time 
when  such  Dividend  became  payable^  'was  the  Person 
entitled  to  the  said  Shares. 

LXXXVIII.  Whenever  any  Person  or  those  whom  he  Entire 
legally  represents  as  their  Executor  or  Administrator  shall  bSoMto 
have  been  bound  to  make,  and  shall  have  made,  such  and  Parties  in 
so  many  periodical  Payments  of  the  Charge  as  to  repay  STtSSr  ^'^ 
thereby  Principal  Money  which,   in    proportion   to  the  Pajmenta, 
whole  Amount  of  Principal  Money  charged  and  the  whole  JJii^dto 
N  amber  of  the  said  Shares,  shall  correspond  to  any  integral  them  from 
Number  of  Shares,  with  or  without  a  Fraction  over,  it  ^jme*** 
shall  be  lawful  for  the  Commissioners,  on  the  Application  of 
such  Person,  made  either  during  the  Term  of  the  Charge  or 
within  Two  Years  after  its  Expiration,  to  certify  that  Fact 
under  their  Hands  and  Seal,  and  by  the  same  Certificate 
to  appropriate  to  such  Person  certain  specified  Shares  to 
such  integral  Number,  and  to  deliver  to  him  the  corre* 
sponding  Share  Certificates ;  and  upon  the  Production  to 
the  Railway  or  Canal  Company  of  such  Certificate  by  the 
Commissioners  and  Share  Certificates,  it  shall  be  lawful 
for  such  Person,  if  he  shall  not  already  be  the  registered 
Holder,  to  require  such  Shares  to  be  transferred  to  him, 
and  the  Railway  or  Canal  Company  shall  make  an  Entry 
or  Memorial  on  their  Register  of  Shareholders  of  such 
Shares  being  freed  from  the  Provisions  of  this  Act,  or  of 
the  Term  of  the  Charge  having  expired,  as  the  Case  may 
be,  and  such  Shares  shtfU  thenceforward  be  held  and  trans- 
ferred in  the  same  Manner  as  any  other  Shares  in  the 
same  Company,  but  if  the  Term  of  the  Charge  shall  not 
have  expired,  the  Three  last  preceding  Sections  of  this  Act 
shall  still  apply  to  the  Residue  of  the  Shares  to  which  the 
same  Charge  shall  relate. 

LXXXIX.  The  Shares  composing  the  said  Residue  Shares  not 
shall  at  the  End  of  Two  Years  after  the  Expiration  of  the  ^^ 
Term  of  the  Charge  belong  to  the  Person  who  shall  have  Two  Yeaw 
been  bound  to  make  the  last  periodical  Payment  of  the  SjSion'of 
Charge,  or  to  his  Executors  or  Administrators,  on  such  Term  to 
Payment  being  made;   and  the  Commissioners  shall  de-  p^^^ 
liver  to  him  or  them  the  corresponding  Share  Certificates,  hound  to 
and  certify  the  Title  to  the  Shares  under  their  Hands  and  ^^^^^^ 
Seal  in  accordance  with  the  above  Provision ;  and  upon  Charge, 
the  Production  to  the  Railway  or  Canal  Company  of  the 
Share  Certificates  and  such  Certificate  by  the  Commis- 
sioners, such  Person   as  aforesaid,  or  his    Executors  or 
Administrators,  shall  have  the  said  Shares  transferred  to 
him  or  them,  so  far  as  he  or  they  shall  not  be  already  the 
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registered  Holder  or  Holders  thereof;  and  the  SaQway  or 
Canal  Company  shall  make  an  Entiy  or  Memorial  on 
their  Register  of  Shareholders  of  the  Term  of  the  Cham 
having  expired,  and  thenceforward  the  said  Shares  shall  be 
held  and  transferred  in  the  same  Manner  as  any  other 
Shares  in  the  same  Company. 

[§  XC.  Inclosure  Commissioners  to  cause  a  Table  of  Fees 
to  be  prepared  and  submitted  to  Treasury  for  Approval.] 

[§  "KCL  Officers  to  render  Account  of  Fees  received  to 
the  Treasury.] 

Schedule. 
[Contains  forms  of  Orders  and  Charges  under  the  Act] 


Cap.  CXV. 

An  Act  to  prohibit  the  placing  of  poisoned  Flesh  and  poison- 
ous Matters  in  Plantations^  Pieldsj  and  open  Places,  and 
to  extend^  The  Poisoned  Grain  Prohibition  Acty  1863.*— 
[29^  July  1864.] 

Whereas  it  is  expedient  to  extend  the  Provisions  of  an 
Act  passed  in  the  Session  of  Parliament  held  in  the  Twenty- 
sixth  and  Twenty-seventh  Years  of  the  Reign  of  Her  pre- 
sent Majesty,  intituled  An  Act  to  prohibit  the  Sale  and  Use 
of  Poisoned  Grain  or  Seed:  Be  it  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  Advice  and  Con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  Autho- 
rity of  the  same,  as  follows  : 
Short  Titia.      1.  This  Act  may  be  cited  for  all  Purposes  as  *The 

Poisoned  Flesh  Prohibition  Act,  1864.' 
Penalty  II.  Every  Person  who  shall  knowingly  and  vrilfully  set, 

TOia^Md"*  lay,  put,  or  place,  or  cause  to  be  set,  laid,  put,  or  placed,  in 
fUeshin       or  upon  any  Land  any  Flesh  or  Meat  which  has  been 
Fields,  etc  mixed  with  or  steeped  in  or  impregnated  with  Poison  or 
any  poisonous  Ingredient  so  as  to  rendei*  such  Flesh  or 
Meat  poisonous  and  calculated  to  destroy  Life,  shall,  upon 
a  summary  Conviction  thereof,  forfeit  any  Sum  not  exceed- 
ing Ten  Pounds,  to  be  recovered  in  tlie  Manner  provided 
by  the  Poisoned  Grain  Prohibition  Act,  1863 :  Provided 
'     always,  that  nothing  herein  contained  shall  prevent  Owners 
or  Occupiers  of  Land  in  Ireland  from  laying  or  causing  to 
be  laid  any  poisonous  Matter  as  herein-before  described, 
after  a  Notice  has  been  posted  in  a  conspicuous  Place,  and 
Notice  in  Writing  has  been  given  to  the  nearest  Constabu- 
laiy  Station. 
Not  to  lU.  Nothing  in  this  Act  shall  make  it  unlawful  for  the 
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Occupier  of  any  Dwelling  House  or  other  Building,  or  the  apply  to 
Owner  of  any  Rick  or  Stack  of  Wheat,  Barley,  Oats,  ^^^j^ 
Beans,  Peas,  Tares,  Seeds,  or  of  any  cultivated  Vegetable  ^isoned 
Produce,  to  put  or  place  or  cause  to  be  put  or  placed  in  ^^f^ 
any  such  Dwelling  House  or  other  Buildinf^,  or  in  any  en-  Destruc- 
closed  Garden  attached  to  such  Dwelling  House,  or  in  the  ^^  ^t 
Drains  connected  with  any  such  Dwelling  House,  provided 
that  such  Drains  are  so  protected  with  Gratings  or  other- 
wise as  to  prevent  any  Dog  from  entering  the  same,  or 
within  such  Rick  or  Stack,  any  Poison  or  poisonous  In- 
gredient or  Preparation  for  the  Destruction  of  Rats,  Mice, 
or  other  small  Vermin. 

IV.  This  Act  shall  not  apply  to  any  Grain,  Seed,  or  AatoAp- 
Meal  within  the  Provisions  or  the  Poisoned  Grain  Prohibi-  Jf^Jct  ** 
tion  Act,  1863,  and  the  Provisions  of  the  Fifth  Section  of 
the  said  Poisoned  Grain  Prohibition  Act,  1863,  shall  apply 
to  any  Proceedings  instituted  under  this  Act,  and  shall 
come  into  operation  on  the  First  October  One  thousand 
eight  hundred  and  sixty-four. 


Cap.  OXVII. 

An  Act  to  render  permissive  the  Use  oftlie  Metric  St/stem  oj 
Weights  and  Measures.— [2d th  July  1864.] 

Whebeas,  for  the  Promotion  and  Extension  of  our  in- 
ternal as  well  as  our  foreign  Trade,  and  for  the  Advance- 
ment of  Science,  it  is  expedient  to  legalize  the  Use  of  the 
Metric  System  of  Weights  and  Measures:  Be  it  enacted 
by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  Authority  of  the  same,  as  follows : 

L  This  Act  may  be  cited  as  the  ^  Metric  Weights  and  Short  TiUe. 
Measures  Act,  1864.' 

II.  Notwithstanding  an3rthing  contained  in  any  Act  of  Contracts 
Parliament  to  the  Contrary,  no  Contract  or  Dealing  shall  "JJ^^ 
be  deemed  to  be  invalid  or  open  to  Objection   on  the  Terms  of 
Ground  that  the  Weights  or  Measures  expressed  or  re-  S*®^!^ 
ferred  to  in  such  Contract  or  Dealing  are  Weights  or    ^ 
Measures  of  the  Metric  System,  or  on  the  Ground  that 
Decimal  Subdivisions  of  legal  Weights  and  Measures, 
whether  Metric  or  otherwise,  are  usedin  such  Contract  or 
Dealing.  ' 

in.  The  Table  in  the  Schedule  hereto  annexed  shall  be  Equiva- 
deemed  to  set  forth,  in  Terms  of  the  Weights  and  Measures  Jj^JJi®' 
in  force  in  this  Country,  the  Equivalents  of  the  Weights  WeightB 
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and  Heft- 

Fures  in 

Tennsof 

Weigbto 

sndkeft- 

■ures. 


and  Measures  therein  expressed  in  Terms  of  the  Metric 
System,  and  such  Table  may  be  lawfully  used  for  com- 
puting, determining,  and  expressing,  in  Weights  and  Mea- 
sures, Weights  and  Measures  of  the  Metric  System. 


SCHEDULE  to  which  this  Act  refers. 

Schedule  of  Tables  of  the  Values  of  the  principal  Denomina- 
tions of  Measures  and  Weights  on  the  Metric  System  expressed 
by  means  of  the  legalized  Denominations  oi  Measures  and 
Weights  in  Great  Britain  and  Ireland. 


MEASURES  OF  LENGTH. 


Metric  DenomiiiAtions  uid  Values. 

EqniTalent*  in  BriUah  Denomiiutioiii. 

Meti«0. 

Hne*.    Tarda.    Feat.  iDchea.  Dtebnsb. 

Myriametre 

Kilometre  •    •     . 
Hectometre    .     . 
Dekametre      .    . 
Metre    .... 
Decimetre       .     . 
Centimetre      •     . 
Millimetre  .     .    . 

10,000 

1000 

100 

10 

1 

if" 

TOO 
TITffO 

(6       376     0        11-9 
tor    10,936     0        11-9 
1093     1        10-79 
109     1          1-079 
10     2          9-7079 
1     0          3-3708 
3-9371 
0-3937 
0-0394 

MEASURES  OF  SURFACE. 


Equivalents  in  British  Denominatiooi. 

Square 
lletn». 

Acres.  Square  Tarda.  DedmaU 

Hectare,  i.e.  100  Ares  . 

Dekare,  i.e.  10  Ares     . 

Are 

Gentiare,  i.e.  j^q  Are  . 

10,000 

1000 
100 

1 

f    2           2280-3326 

lor          11,960-3326 

11960333 

119-6033 

1-1960 
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MEASURES  OF  CAPACITY. 


Metric  Denominations  and  Values. 

Cubic  Metres. 

Quarters. 
Bushels. 
Pecks. 
Gallons. 
Quarts. 

Pints. 
Decimals. 

Kilolitre,  i.e.  1000  Litres 
Hectolitre,  i.e.  100  Litres 
Dekalitre,  i.e.  10  Litres  . 

Litre 

Decilitre,  i.e.  ^  Litre     . 
Centilitre,  i.e.  yjj  Litre . 

1 

TTJO?>ff 
TffZRJinF 

3   3    2   0    0  0-77 
2    3   0    0   0-077 
10    0   1-6077 
1-76077 
0-176077 
0-0176077 

WEIGHTS. 


Metric  Denominations  and  Values. 

Equivalents  in  British  Denominations. 

Grams. 

Cwts.  Stones.  Pounds.  Ounces.  Drams.  Decimals. 

Maiier      .    . 

1,000,000 

19      5        6 

9 

15-04 

Quintal    .     . 

100,000 

1      7      10 

7 

6-304 

Myriagram   . 

10,000 

1        8 

0 

11-8304 

Kilogram 

1000 

f                   2 

Vor  16182-8487  gniiu) 

3 

4-3830 

Hectogram    . 

100 

3 

8-4383 

Dekagram    . 

10 

5-6438 

Gram  .    .    . 

1 

0-56438 

Decigram 

A 

0056438 

Centigram    . 

xJff 

0K)056438 

Milligram     . 

TOTty 

0-00056438 

Cap.  CXVni. 

An  Act  to  amend  the  Acts  relating  to  Salmon  Fisheries  in 
Scotland.— [29^  July  1864.] 

Whereas  an  Act  was  passed  in  the  Twenth-fiflh  and 
Twenty-sixth  Years  of  the  Beign  of  Her  Majesty  Queen 
Victoria^  intituled  An  Act  to  regulaU  and  amend  the  Law  yjcu  a  97. 
respecting  the  Salmon  Fisheries  of  Scotland ;  and  another 
Act  was  passed  in  the  Twenty-sixth  and  Twenty-seventh 
Years  of  the  Beign  of  Her  Majesty  Queen  Victoria^  intituled  ^^  ^  ^ 
An  Act  to  continue  the  Powers  of  the  Commissioners  under  viot  c.  60. 
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Time  for 

making 

certain 

Byolaws 

extended. 


Power  to 
Beoretary 
of  State  to 
confirm 
Byelaws. 


In  Cases 
where  Dis- 
trict Boards 
have  not 
been  con- 
stituted 
Commis- 
sioners, on 
Bequisi- 
tion,  may 
re-issue  a 
Byelaw. 


Provision 
where  no 
District 


the  Sabnon  Fisheries  (Scotland)  Act  until  Hie  First  Day  of 
Janaary  One  thousand  eiaht  hundred  and  sixty-five^  and  to 
amend  the  said  Act:  And  whereas  by  the  first-recited  Act 
Provision  was  made  for  determining  by  Byelaws  certain 
matters  on'or  before  the  First  Day  of  January  One  thou- 
sand eight  hundred  and  sixty-three,  and  certain  other 
Matters  on  or  before  the  First  Day  of  January  One  thou- 
sand eight  hundred  and  sixty-four,  and  for  reporting  the 
same  to  the  Secretary  of  State ;  and  by  the  second-recited 
Act  the  Time  for  determining  and  reporting  on  certain  ot 
snch  Matters  was  continued  till  the  First  Day  of  January 
One  thousand  eight  hundred  and  sixty-five ;  and  it  is  ex- 
pedient that  the  Times  so  limited  shoidd  be  extended,  and 
that  the  said  Two  recited  Acts  should  be  amended :  Be  it 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  Authority  of  the  same,  as  follows : 

I.  The  said  Commissioners  shall  and  may,  on  or  before 
the  First  Day  o{  January  One  thousand  eight  hundred  and 
sixty-six,  determine  the  Matters  specified  and  referred  to  in 
the  Sixth,  Fifteenth,  and  Sixteenth  Sections  of  the  first- 
recited  Act,  and  the  First  Section  of  the  second-recited  Act, 
respectively,  by  Byelaws  under  their  Hands  or  the  Hands 
of  any  Two  of  them,  in  manner  prescribed  by  the  first-re- 
cited Act,  and  the  whole  Enactments  and  Provisions  of  the 
first-recited  Act  with  respect  to  the  Transmission,  Publica- 
tion, and  Confirmation  of  Byelaws  shall  be  applicable  to 
the  Byelaws  to  be  made  by  the  said  Commissioners  during 
the  Period  above  specified. 

n.  It  shall  be  lawful  for  the  Home  Secretary  to  confirm 
any  Byelaws  made  under  the  Provisions  of  the  recited  Acts, 
notwithstanding  the  Period  thereinprescribed  for  snch  Con- 
firmation may  have  elapsed  at  any  Period  prior  to  the  First 
Day  of  January  One  thousand  eight  hundred  and  sixty-five, 

tn.  In  any  Case  where  a  District  Board  has  not  been 
constituted,  under  the  Provisions  of  the  first-recited  Act, 
previous  to  the  passing  of  this  Act,  the  Commissioners  may, 
on  the  Eequisition  of  any  Proprietor  of  Salmon  Fisheries 
within  such  District,  re-issue  a  Byelaw  constituting  the  Dis- 
trict; and  the  Commissioners,  Sheriff,  and  Sheriff-Clerk 
shall  thereupon  take  all  the  Proceedings  prescribed  by  the 
first-recited  Act  with  respect  to  the  Formation  of  District 
Boards ;  and  such  Boards,  when  so  fiormed,  shall  have  all  the 
Powers  and  Authorities  conferred  on  or  competent  to  any 
District  Board  under  the  recited  Acts  or  either  of  them. 

IV.  And  whereas  by  the  Sixteenth  Section  of  the  first- 
recited  Act  it  is  provided,  that  previously  to  making  Bye- 
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laws,  the  Commissioners  shall  communicate  the  same  to  the  Board  has 
District  Board,  and  afford  the  Board  reasonable  Opportunity  fomcd. 
of  making  any  Bepresentation  to  the  Commissioners  regard- 
ing the  same :  Be  it  enacted,  That  the  Commissioners  may, 
in  all  Cases  in  which  no  District  Board  has  been  formed, 
make  Byekws  in  regard  to  the  whole  Matters  and  Things 
specified  and  referred  to  in  the  Sixth  and  Sixteenth  Sections 
of  the  first-recited  Act ;  and  on  compliance  with  the  whole 
other  Provisions  of  the  said  Sixteenth  Section,  the  Secre- 
tary of  State  may  approve,  alter,  or  disapprove  of  such 
Byelaws,  and  the  same,  as  altered  or  approved  of  by  him, 
shall  be  as  legal  and  binding  on  all  concerned  as  if  they  had 
been  previously  communicated  to  a  District  Board. 

V.  This  Act  shall  be  read  and  construed  along  with  the  This  and 
recited  Acts  as  if  the  same  formed  One  Act.  ActaU)  bo 

One. 

Cap.  CXX. 

An  Act  to  facilitate  in  certain  Cases  the  obtaining  of  further 
Powers  by  Railway  Companies. — [29^  July  1864.] 

Whereas  it  is  expedient  that  in'certain  Cases  Bailway  Com- 
panies be  enablea  to  obtain  further  Powers  on  complying 
vrith  the  Conditions  of  a  General  Act  of  Parliament,  without 
being  obliged  to  procure  in  each  Case  a  Special  Act : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

Preliminary. 

I.  This  Act  may  be  cited  as  The  Bailway  Companies'  BhortTitie. 
Powers  Act,  1864. 

II.  In  this  Act —  Intoipre- 

The  Term  ^  Bailway '  includes  Works  connected  with  or  ^^"' 
for  the  Purposes  of  a  Bailway,  and  also  a  Bailway 
authorized  to  be  but  not  actually  constructed : 

The  Term  'Bailway  Bill'  means  a  Bill  pending  in  or 
intended  to  be  introduced  into  either  House  of  Par- 
liament, having  for  its  Object  or  One  of  its  Objects  to 
authorize  the  making  of  a  Bailway  : 

The  Term  'the  Companies  Clauses  Acts'  means,  so  far 
as  the  Enactment  m  which  that  Term  is  used  relates 
to  England  or  Irelandj  or  to  a  Certificate  to  be  opera- 
tive in  England  or  Ireland,  The  Companies  Clauses 
Consolidation  Act,  1845;  and,  so  far  as  the  same  re- 
lates to  Scotland,  or  to  a  Certificate  to  be  operative 
in  Scotland,  The  Companies  Clauses  Consolidation 
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(Seotland)  Act,  1845;  together  with  in  each  Case 
The  Companies  Clanses  Act,  1863 : 
The  Term  ^  the  Board  of  Trade '  means  the  Lords  of  the 
Committee  for  the  Time  being  of  Her  Majesty's  Privy 
Council  appointed  for  the  Consideration  of  Matters 
relating  to  Trade  and  Foreign  Plantations* 

Description  of  Cases  within  this  Act. 
•^j°*.^^*P-        ni.  This  Act  shall  take  eflFect  and  apply  in  each  of  the 
therein"^  Cases  following ;  namely, 

^>*™«*-  1. — Where  a  Railway   Company    are    desirous   that 

Authority  should  be  given  to  themselves  and  some 
other  Railway  Company  or  Companies  to  enter 
into  an  Agreement  with  respect  to  all  or  any  of  the 
Matters  following ;  namelv. 

The  Maintenance  and  Management  of  the  Rail- 
ways of  the  Companies  respectively,  or  of  any 
One  or  more  of  them,  or  of  any  tart  thereof 
respectively ; 
The  Use  and  Working  of  the  Railways  or  Rail- 
way, or  of  any  Part  thereof,  and  the  Con- 
veyance of  Traffic  thereon ; 
The  fixing,  collecting,  and  Apportionment  of  the 
Tolls,  Rates,  Charges,  Receipts,  and  Revenues 
levied,  taken,  or  arising  in  respect  of  Traffic ; 
The  joint  Ownership,  Maintenance,  Management, 
and  Use  of  a  Station  or  oUier  Work;  or  the  sepa- 
rate Ownership,  Maintenance,  Management,  and 
Use  of  several  Parts  of  a  Station  or  othei  Work: 
2. — Where  a  Railway  Company  are  desirous  of  obtain- 
ing an  Extension  of  the  Time  limited  for  the  Sale 
by  them  of  superfluous  Lands : 
3. — ^Where  a  Railway  Company  incorporated  by  Special 
Act  or  by  Certificate  under  The  Railways  Con- 
struction Facilities  Act,  1864,  are  desirous  of  ob- 
taining Authority  to  raise  additional  Capital. 

Application  for  Certificate* 
Ab  to  Ap-        IV.  In  any  such  Case  the  Company,  if  desirous  to  obtain 
pUcaUon      a  Certificate  under  this  Act,  shallproceed  as  follows ;  namely, 
aUt^lf^'       (!•)  They  shall  apply  to  the  Board  of  Trade  for  a  Cer- 
Company  tificate  under  this  Act : 

TriSr*  ^'       (2.)  They  shall  lodge  at  the  Office  of  the  Board  of  Trade 
a  Draft  of  the  Certificate  as  proposed  by  them : 
(8.)  They  shall  publish  Notice  of  the  Application  ac- 
cording to  the  General  Rules  under  this  Act 
Said  Board       V.  As  soou  as  conveniently  may  be  after  the  Time  for 
tf  ^uLrt    Completion  of  the  required  Notice,  the  Board  of  Trade 
meats  hare  shall  proceed  to  inquire  whether  the  Company  have  com- 
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plied  with  the  Kequirements  of  the  General  Eales  respect-  ^^^J®^™^- 
ing  Notice.  ^    ' 

VI.  The  Board  of  Trade,  before  settling  a  Draft  of  a  and  to  con- 
Certificate,  shall  take  into  consideration  any  Representation  SfpJe^n. 
made  to  them,  and  shall  duly  inquire  into  the  Merits  of  any  Hations  and 
Objection  brought  before  them,  respecting  the  Application.  OMections. 

Opposition  of  Railway  or  Canal  Company  to  Application. 

VII.  If  in  any  Case  any  Railway  or  Canal  Company  On  Rail- 
desire  to  be  heard  by   Counsel,  Agents,  and  Witnesses  qUJ^i^ 
against  the  Application  of  the  Promoters,  and  (within  such  Company 
Time  as  is  prescribed  by  General  Rules  under  this  Act)  ^wng^ 
lodge  at  the  Office  of  the  Board  of  Trade  a  Notice  in  Notice  of 
Writing  to  that  Effect  (herein-after  referred  to  as  a  Notice  p^d-°° 
of  Opposition)  in  the  Form  set  forth  in  the  Schedule  to  ingsbefopi 
this  Act  (with  such  Variations  as  Circumstances  require),  ^JJjJ  jj 
in  that  Case  the  Board  of  Trade,  if  the  Railway  or  Canal  oease. 
Company  lodging  the  Notice  would  be  affected  in  any  way 

by  the  proposed  Certificate,  shall  not  proceed  on  the  Appli- 
cation of  the  Promoters. 

VHI.  Where  the  Board  of  Trade  do  not  proceed  on  the  Further 
Application   they  shall,   not  later  in  any  lear  than  the  ^"^^l^e 
Fifteenth  Day  of  February^  if  Parliament  is  then  sitting,  in Tariu- 
.  and  if  not,  then  within  Seven  Days  after  the  next  Meeting  °^®'**- 
of  Parliament,  lay   before  both  Houses  of  Parliament  a 
Copy  of  the  Draft  Certificate  lodged  by  the  Promoters  and 
of  the  Notice  of  Opposition ;  and  the  Promoters  shall  be  at 
liberty  to  seek  by  way  of  Bill  in  the  same  Session,  in  such 
Manner  and  on  such  Conditions  as  the  Houses  of  Parlia- 
ment respectively  by  Standing  Order  or  otherwise  from 
Time  to  Time  direct,  such  Powers  as  were  sought  by  them 
by  way  of  Certificate. 

Settlement  of  Draft  Certifieate. 
IX.  Where  the  Board  of  Trade  proceed  on  the  Applica-  Power  to 
tion,  then,  on  being  satisfied  that  the  Company  have  com-  xn^l  to 
plied  with  the  Requirements  of  the  General  Rules  respect-  leuie  Cor- 
ing Notice,  they  may,  if  they  think  fit,  settle  a  Draft  of  a  ^^^^^n  "to 
Certificate,  certifying  to  the  Effect  following ;  namely,         Nature  of 
In  the  first-mentioned  Case,  that  the  Companies  in  the  ^^^^' 
Certificate  specified  are  authorized  to  agree  among  herein 
themselves  with  respect  to  all  or  any  of  3ie  Matters  n*°»d. 
aforesaid  in  the  Certificate  specified ; 
In  the  secondly-mentioned  Case,  that  the  Time  limited 
for  the  Sale  by  the  Company  of  superfluous  Lands  is 
extended  as  in  the  Certificate  specined ; 
In  the  thirdly-mentioned  Case,  that  the  Company  are 
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authorized  to  raise,  as  Capital,  for  the  Purposes  of  the 
Certificate,  such  additional  Sum  of  Money  as  therein 
limited,  by  the  Issue  of  new  Shares  or  new  Stock, 
either  Ordinary  or  Preference,  or  partly  Ordinary  and 
partly  Preference,  or  partly  in  that  Mode  and  partly 
by  borrowing  on  Mortgage,  at  the  Option  of  the  Com- 
pany, or  as  may  be  prescribed  in  the  Certificate,  and 
with  power  to  create  and  issue  Debenture  Stock. 
X.  The  Board  of  Trade  may  (subject  to  the  Provisions 
of  this  Act,  and  having  regard  to  the  Provisions  of  any 
Special  Act  relating  to  any  Company  empowered  by  a 
Certificate)  insert  in  the  Certificate  such  Provisions  as  they, 
according  to  the  Circumstances  of  the  Case,  deem  neces- 
sary or  proper  for  better  eflTectuating  the  Purposes  of  the 
Certificate,  and  the  same  shall  be  deemed  to  all  Intents 
Part  of  the  Certificate. 

XL  The  Certificate  may  be  in  the  Form  set  forth  in  the 
Schedule  to  this  Act,  with  such  Provisions  as  aforesaid. 

Submission  of  Draft  Certificate  to  Houses  of  Parliament, 
Xn.  The  Board  of  Trade  shall  lay  the  Draft  Certificate 
settled  by  them  before  both  Houses  of  Parliament  within 
Seven  Days  after  the  same  is  settled,  if  Parliament  is  then 
sitting,  or  if  not,  then  within  Seven  Days  after  the  next 
Meeting  of  Parliament,  but  not  later  in  any  Year  than  the 
First  Day  of  June. 

XIII.  On  the  Draft  Certificate  being  settled  the  Pro- 
moters shall  give  Notice  thereof  according  to  Qenentl  Bules 
under  this  Act. 

XIV.  If  either  House  of  Parliament  within  Six  Weeks 
after  the  Draft  of  a  Certificate  settled  by  the  Board  of 
Trade  is  laid  before  that  House  resolves  that  the  Certificate 
ought  not  to  be  made,  the  same  shall  not  be  further  pro- 
ceeded with. 

Issue  and  PablioatUm  of  Certificate. 

XV.  If  neither  House  of  Parliament  within  the  Period 
aforesaid  thinks  fit  to  resolve  that  the  Certificate  ought  not 
to  be  made,  then  as  soon  as  the  Period  of  Six  Weeks  after 
the  laying  of  the  Draft  Certificate  before  both  Houses  of 
Parliament  has  expired  the  Board  of  Trade  may  make  and 
issue  a  Certificate  in  conformity  with  such  Draft. 

XVL  The  Certificate  shall  be  published  as  foUows; 
namely, 

Where  One  Company  only  is  thereby  empowered,  then 
in  the  London^  Edinburgh^  or  Dublin  Gazette,  ac- 
cording as  the  Head  Office  of  the  Company  is 
situate  in  England^  Scotland^  or  Ireland : 
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Where  Two  or  more  Companies  are  thereby  em- 
powered, then  m  One  or  more  of  the  Gazettes,  ac- 
cording as  the  several  Head  Offices  of  the  Com- 
panies respectively  are  situate  in  England^  Scotland j 
and  Ireland  respectively. 

Effect  of  Certificate. 

XVII.  As  from  the  Time  (not  being  prior  to  such  ^/^^J^^ 
Publication)  in  the  Certificate  prescribed,  and  if  none  is  ^te  u 
prescribed  then  as  from  the  Time  of  such  Publication,  the  ^y*^ 
Certificate  shall  have  the  same  Force  and  Operation,  and 
shall  be  as  absolutely  valid  and  conclusive  to  all  Intents,  as 
if  the  Contents  thereof  (taken  in  conjunction  with  this 
Act)  had  been  expressly  enacted  by  Parliament ;  and  the 
Validity  of  the  Certificate  shall  not  be  impeached  on 
account  of  any  alleged  Informality  in  any  Court  or  else- 
where. 

XVIIL  The  Certificate  shaU  be  judicially  noticed  with-  ^^^^^i 
out  being  specially  pleaded.  Certificate. 

XIX.  Terms  used  in  the  Certificate  shall  have  the  '^^l^^^, 
same  Meanings  as  they  have  when  used  in  this  Act.  tiflcate. 

XX.  There  shall  be  incorporated  with  the  Certificate  Parte  of  26 
(which  shall  for  this  Purpose  be  deemed  the  Special  Act) —  t^^^^^ 

In  the  first-mentioned  Case,  Part  III.  of  The  Railways  lis,  incor- 

Ckuses  Act,  1868;  ^  p^'**^ 

In  the  thirdly-mentioned  Case,  the  Companies  Clauses 

Acts. 
XXL  In  the  firstrmentioned  Case,   during  the  Con-  ^^  d^ 
tinuance  of  anjr  Agreement  for  the  Joint  working  of  any  tanoes. 
Two  Railways,  in  the  Calculation  of  Tolls  and  Charges  for 
short  Distances  in  respect  of  Traffic  conveyed  on  both 
Railways,  the  Distances  traversed  shall  be  reckoned  con- 
tinuously on  such  Railways  as  if  they  were  One  Railway. 

XXII.  It  shall  not  be  lawful  for  any  Company  em-  ^^^^ 
powered  by  a  Certificate  under  this  Act  to  issue  any  Share  ^sham!^ 
created  under  the  Authority  of  the  Certificate,  nor  shall 
any  such  Share  vest  in  the  Person  accepting  the  same,  unless 
and  until  a  Sum  not  being  less  than  One  Fifth  Part  of 
the  Amount  of  such  Share  is  paid  up  in  respect  thereof. 

XXin.  In  the  thirdly-mentioned  Case  the  Company,  g^^ 
whether  incorporated  by  Special  Act  or  by  Certincate,  company 
shall  be  subject  to  the  following  Restrictions ;  namely,  "^  ^^-^ 

(1.)  They  shall  not  exercise  any  Power  of  borrowing  '°''**® 
Money  under  the  Certificate  until  the  whole  of  the 
Share  Capital  authorized  by  the  Certificate  is  sub- 
scribed for  or  taken,  and  until  One  Half  thereof  is 
actually  paid  up,  and  until  they  prove  to  the  Justice 
who  is  to  certify  under  Section  40  of  The  Com- 
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panies  Clauses  Consolidation  Act,  1845,  or  (in 
Scotland)  to  the  Sheriff  who  is  to  certify  under 
Section  42  of  The  Companies  Clauses  Consolida- 
tion (Scotland)  Act,  1845,  as  the  Case  maj  be,  be- 
fore he  so  certifies,  that  Shares  for  the  whole  of  the 
Capital  are  issued  and  accepted,  and  that  not  less 
than  One  Fifth  Part  of  the  Amount  of  each  separate 
'  Share  has  been  paid  up  on  account  thereof  before  or 
at  the  Time  of  the  Issue  or  Acceptance  thereof,  and 
that  all  such  Shares  are  taken  in  good  Faith,  and 
are  held  by  the  Subscribers  or  their  Assigns,  those 
Subscribers  or  their  Assigns  being  legally  liable  for 
the  same  (of  which  Matters  the  (Certificate  of  the 
Justice  or  Sheriff  shall  be  sufficient  Evidence)  : 

(2.)  They  shall  not  borrow  a  larger  Sum  in  the  whole 
than  One  Third  of  the  Amount  of  the  Share  Capi- 
tal authorized  by  the  Certificate : 

(3.)  They  shall  not,  out  of  Money  raised  under  the 
Certificate  by  Calls  or  borrowing,  pay  Interest  or 
Dividend  to  a  Shareholder  on  the  Ainonnt  of  Calls 
made  on  his  Shares,  whether  created  under  the 
Certificate  or  otherwise  (but  this  Provision  shall  not 
prevent  them  paying  to  a  Shareholder  under  the 
Certificate  such  Interest  on  Money  advanced  by  him 
beyond  the  Amount  of  Calls  actually  made  as  is 
allowed  bv  the  Companies  Clauses  Acts)  : 

(4.)  They  shall  not,  out  of  Money  so  raised,  pay  or  de^ 
posit  any  Money  that  may  be  required  to  oe  paid  or 
deposited  in  relation  to  any  Application  to  Parlia- 
ment or  the  Board  of  Trade : 

(5.)  They  shall  apply  every  Part  of  the  Monev  so  raised 
only  for  the  Purposes  for  which  it  is  by  the  Certifi- 
cate authorized  to  be  applied. 

Miscellaneous. 

XXIV.  Nothing  in  this  Act  shall  make  it  obligatory  on 
the  Board  of  Trade  to  settle  a  Draft  of  a  Certificate  in  any 
Case  if  it  appears  to  the  Board  of  Trade  for  any  Reason  that 
the  Application  for  a  Certificate  should  not  be  complied  with. 

XXV.  Nothing  in  the  Certificate  shall  exempt  any 
Railway  to  which  it  relates,  or  the  Company  to  whom  that 
Railwav  belongs,  from  the  Provisions  of  any  General  Act 
of  Parliament  relating  to  Railways,  or  to  the  better  Audit 
of  the  Accounts  of  Railway  Companies,  passed  before  or 
after  the  issuing  of  the  Certificate,  or  from  any  Revision 
and  Alteration,  under  the  Authority  of  Parliament,  of  the 
maximum  Tolls  and  Charges  allowed  to  be  taken  in  respect 
of  that  Railwav. 
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XXVI.  A  Certificate  may  be  made  under  this  Act  and  Ccrtifiwte 
The  Railways  Constroction  Facilities  Act,  1864,  jointly,  and  Rail" 
and  in  any  such  Case  the  Forms  of  Certificate  given  in  this  ways  Con- 
Act  and  the  said  Act  may  be  adapted  to  the  Circumstances  acJ  ^^^ 
of  the  Case. 

XXVn.  Where,  in  case  the  Company  were  proceeding  Apworai 
by  a  Railway  Bill  instead  of  under  this  Act,  the  Approval  ^„^' 
of  the  Bill  in  any  Manner  bv  the  Members  of  the  Com-  Company 
pany  would  be  required  under  the  Standing  Orders  of  ^^^ 
either  House  of  Parliament  for  the  Time  being  in  force,  the  standing 
Board  of  Trade  shall  not  issue  a  Certificate  without  being  Ordew. 
satisfied  that  the  Members  of  the  Company  have  in  like 
Manner  approved  of  the  Application  to  the  Board  of 
Trade. 

XXVni.  Subject  and  according  to  the  Restrictions  g^^Jf' 
and  Provisions  of  this  Act,  the  Board  of  Trade,  on  the  Ap-  Trade  to 
plication  of  the  Company,  may  from  Time  to  Time  amend,  •^^^  or 
extend,  or  vary  by  Certificate  any  Certificate  issued  under  cerUficau. 
this  Act,  and  may  by  Certificate  revoke  a  previous  Certi- 
ficate issued  under  this  Act. 

XXIX.  If  in  any  Case  it  is  made  to  appear  to  the  Power  to 
Boani  <3f  Trade  that  any  Error  has  been  committed  in  a  ^^^ 
Certificate  or  in  relation  thereto,  the  Board  of  Trade  may, 
subject  and  according  to  the  Restrictions  and  Provisions  of 

this  Act,  on  the  Application  of  the  Company,  Body,  or 
Person  aJPected  by  the  Error,  and  on  Notice  to  the  Com- 
pany or  Companies  empowered  by  the  Certificate,  correct 
the  Error  by  a  further  Certificate, 

XXX.  A  Copy  of  the  London  or  Edinburgh  or  Dublin  n^L^^t^ 
Gazette  containing  a  Certificate  or  a  Copy  of  a  Certificate,     *     ^ 
purporting  to  be  printed  by  the  Printers  of  the  LondoUy 
Edinburgh^  or  Dublin  Gazette,  shall  be  conclusive  Evidence 

of  the  Certificate  and  of  the  due  Publication  thereof,  with- 
out any  Proof  of  the  Gazette  or  without  any  Proof  of  the 
Copy  having  been  in  fact  so  printed,  as  the  Case  may 
be. 

XXXI.  Every  Company  empowered  by  a  Certificate  Copies  of 
shall  at  all  Times  keep  at  their  Head  Office  Copies  of  the  ^/Bait** 
Certificate  printed  by  the  Printers  of  the  Gazette  or  One  of 

the  Gazettes  in  which  the  same  was  published  in  such  Form 
as  General  Rules  direct,  to  be  sold  to  all  Persons  desiring 
to  buy  the  same  at  a  Price  not  exceeding  One  Shilling  for 
each  Copy, 

If  any  Company  fail  to  comply  with  this  Provision  they 
shall  be  liable  to  a  Penalty  not  exceeding  Twenty  Pounds, 
and  to  a  further  Penalty  not  exceeding  Five  Pounds  for 
every  Day  during  which  such  Failure  continues  after  the 
First  Penalty  is  incurred. 
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XXXII.  The  Provisions  of  this  Act  relatiye  to  the 
first-mentioned  Case  and  to  the  seoondlj-mentioned  Case 
respectively  shall  extend  and  apply,  mutatis  nmUaidisj  to 
the  Proprietors  of  a  Railway  although  not  incorporated  as 
a  Company. 

XXXIil.  Penalties  under  this  Act  or  under  aCertificsUe, 
the  Becovery  and  Application  whereof  are  not  otherwise 
provided  for,  shall  be  recovered  and  applied  as  Penalties 
under  The  Railways  Clauses  ConsoUdiUion  Act,  1845,  and 
The  Railways  Clauses  Consolidation  {Sc<^land)  Act,  1845, 
as  the  Case  may  require,  are  recoverable  and  applicable. 

XXXiy.  The  Act  of  the  Session  of  the  Seventh  Year 
of  King  WiUiam  the  Fourth  and  the  First  Year  of  Her 
Majesty  (Chapter  Eighty-three),  ^  to  compel  Clerks  of  the 
Peace  and  otner  Persons  to  take  the  Custody  of  such 
Documents  as  shaU  be  directed  to  be  deposited  with  them 
under  the  Standing  Orders  of  either  House  of  Parliament,' 
shall  anply  to  Documents  required  to  be  deposited  by 
General  Rules  under  this  Act. 

XXXV.  The  General  Rules  under  this  Act  shall  in  the 
first  instance  be  those  set  forth  in  the  Schedule  to  this  Act ; 
and  the  Board  of  Trade  may  firom  Time  to  Time,  for  the 
better  Execution  of  this  Act,  make  General  Rules  adding 
to,  altering,  or  revoking  any  General  Rules  for  the  Time 
being  in  force  under  this  Act;  but  any  General  Rules  so 
made  by  the  Board  of  Trade  shall  not  have  efibct  unless 
and  until  thev  are  laid  before  both  Houses  of  Parliament; 
and  if  either  House  of  Parliament,  within  Six  Wedcs  after 
the  same  are  laid  before  that  House,  thinks  fit  to  resolve 
that  the  same  or  any  Part  thereof  ought  not  to  take  efiect, 
the  same  or  that  Part  thereof  (as  the  Case  may  be)  shall 
not  take  effect ;  otherwise  all  Rules  made  by  the  Board  of 
Trade  under  the  present  Section  shall  be  of  the  same  Force 
and  Effect  as  if  they  had  been  comprised  in  the  Schedule 
to  this  Act. 

All  General  Rules  which  are  to  take  effect  under  the 
present  Section  shall  be  published  in  the  Londm^  Edin- 
burgh^ and  Dublin  Gazettes. 

XXXVL  Not  later  than  the  First  Day  of  July  in  each 
Year  the  Board  of  Trade  shall  lay  before  both  Houses  cl 
Parliament  a  Report  respecting  the  Applications  to  and 
Proceedings  of  the  Board  of  Trade  under  this  Act  duriog 
the  Year  Sien  last  past 
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The  SCHEDULE  referred  to  in  the  foregoing  Act. 
(i.) — Notice  of  Opposition. 

In  the  Matter  of 
The  Railway  Companies'  Powers  Act,  1864, 

and 

The  Application  of  the  Railway  Conipany  for  a 

Certincate  the  Draft  whereof  is  intituled  [set  out  Title]. 

We,  the  Railway  [or  Canalj  Company,  hereby 

declare  and  mve  Notice  that  we  desire  fo  be  lieard  by  Counsel, 

Agents,  and  Witnesses  against  the  granting  to  the  above-named 

Railway  Company  of  the  lowers  sought  to  be  obtained  by  them  by 

the  above-mentioned  Application. 

Dated  this  Day  of  18 

Witness,  A.B. 

(lu) — Form  of  Certificate  of  Board  of  Trade. 

The  Railway  Company. 

Certificate  of  the  Board  of  Trade  for  the  Extension  of 

Time  for  Sale  of  superfinoos  Lands  [or  as  the  Case 

may  be"]. 

Whereas  the  Railway  Company  have 

«somplied  with  the  Requirements  of  The  Railway  Companies^  jrowers 

Act,  1864: 

Now,  therefore,  the  Board  of  Trade  do,  by  this  their  Certificate, 
in  pursuance  of  the  said  Act,  and  by  virtue  and  in  exercise  of  the 
Powers  thereby  in  them  vested,  and  of  every  other  Power  enabling 
them  in  this  llehalf,  certify  as  follows : 

[Here  are  to  follow  Uie  Provieions  of  the  Certificate  showing  the 
Powers  conferred  and  the  Terms  and  Conditions  (if  any)  imposed.'] 

(Signed)         CD. 
The  Board  of  Trade,  Secretary  to  the  Board  of  Trade. 

Whitehall. 
Dated  this  Day  of 


(Hi.) — General  Rides. 
Form  of  Application. 

1.  The  Application  to  the  Board  of  Trade  for  a  Certificate  is  to 
be  made  by  a  Memorial  in  Writing  under  the  Common  Seal  of  the 
Company,  lodged  at  the  Office  of  the  Board  of  Trade. 

2.  Together  with  the  Memorial  the  Company  are  to  lodge  a 
printed  Draft  of  the  Certificate  as  proposed  by  the  Company. 

Advertisements  as  to  Application. 

3.  Notice  of  the  Application  to  the  Board  of  Trade  is  to  be  given 
by  Advertisement  puDlished  as  follows ;  namely, 
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In  every  Case,  once  in  each  of  Three  successive  Weeks  in  some 
One  and  the  same  Newspaper  of  the  County,  City,  or  Town, 
or  County  of  a  City  or  Town,  wherein  the  Head  Office  of 
the  Promoters  is  situate  : 

In  the  Case  referred  to  in  the  foregoing  Act  as  the  first-men- 
tioned Case,  once  in  each  of  Three  successive  Weeks  in  some 
One  and  the  same  Newspaper  of  each  County,  City,  or 
Town,  or  County  of  a  Uity  or  Town,  wherein  the  Head 
Office  of  any  Railway  Company  with  whom  the  Promoters 
propose  to  enter  into  an  Agreement  is  situate : 

If  m  any  Case  there  is  not  any  such  Newspaper  as  herein-before 
described,  then  in  like  Manner  in  a  Newspaper  of  some  ad- 
joining or  neighbouring  County : 

In  every  Case  where  One  Company  only  is  proposed  to  be 
empowered,  then  in  the  London,  Edinburgh,  or  Dublin 
Gazette,  according  as  the  Head  Office  of  the  Company  is 
situate  in  England,  Scotland,  or  Ireland  : 

In  every  Case  wnere  Two  or  more  Companies  are  proposed  to 
be  empowered,  then  in  One  or  more  oi  the  Gazettes,  accord- 
ing as  the  several  Head  Offices  of  the  Company  respectively 
are  situate  in  England,  Scotland,  and  Ireland  respectively. 

4.  The  Advertisements  are  to  be  published  either  in  the  Month 
of  June  or  in  the  Month  of  November,  and  not  at  any  other  Time. 

5.  Each  Advertisement  is  to  give  the  Address  of  an  Office  in 
London  where  Copies  of  the  Draft  Certificate  will  be  supplied  as 
herein-after  directed. 

6.  Each  Advertisement  is  to  state  that  all  Persons  desirous  of 
making  to  the  Board  of  Trade  any  Representation,  or  of  bringing 
before  them  any  Objection,  respecting  the  AppUcation,  may  do  so 
by  Letter  addressed  to  the  Secretary  of  the  Board  of  Trade  on  or 
before  the  First  Day  of  August  or  First  Day  of  January  next  suc- 
ceeding the  Date  of  the  Advertisement,  according  as  the  same  is 
published  in  the  Month  of  June  or  in  the  Month  of  November. 

7.  Within  One  Week  atier  the  Publication  of  the  latest  Adver- 
tisement a  Copy  of  each  of  the  Newspapers  and  Gazettes  containing 
the  several  Advertisements  is  to  be  lodged  at  the  Office  of  the 
Board  of  Trade. 

Notice  to  Landotoners. 

8.  In  the  Case  referred  to  in  the  foregoing  Act  as  the  secondly- 
mentioned  Case  the  Promoters,  in  the  Month  of  June  or  in  the 
Month  of  November  (as  the  Case  may  be)  in  which  the  Advertise- 
ments are  published,  are  to  serve  Notice  of  the  Application  on  the 
Owners  of  Lands  adjoining  to  the  Lands  to  which  the  Application 
relates. 

,  Notice  of  OppoeUion. 

9.  Notice  of  Opposition  by  a  Railway  or  Canal  Company  is  to  be 
lodged  at  the  Office  of  the  Board  of  Trade,  not  later  than  the  First 
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Day  of  August  or  First  Day  of  January  next  succeeding  the  Date 
of  the  Advertisement  of  Application,  according  as  the  same  is  pub- 
lished in  the  Month  of  June  or  in  the  Month  of  November. 

Notice  of  Settlement  of  Draft  CertifUate- 

10.  On  the  Draft  Certificate  being  settled  by  the  Board  of  Trade 
the  Promoters  are  to  serve  a  Copy  thereof,  with  a  Notice  that  the 
Draft  has  been  settled  by  the  Board  of  Trade,  on  every  Company, 
Body,  or  Person  by  whom  any  Representation  or  Objection  respect- 
ing the  Application  was  made  to  or  brought  before  the  Board  of 
Trade,  and  are  also  to  give  by  Advertisement  or  otherwise  such  public 
or  other  Notice  (if  any)  thereof  as  according  to  the  Circumstances 
of  the  Case  the  Board  of  Trade  direct. 

Supply  of  Copies  of  Draft  Certificate. 

11.  From  the  Time  of  the  Publication  of  the  First  Advertise- 
ment the  Promoters  are  to  keep  in  the  Office  mentioned  in  this 
Behalf  iii  the  Advertisement  a  sufficient  Number  of  Copies  of  the 
Draft  of  the  Certificate  as  proposed  by  them,  and  are  to  ftimish 
there  Copies  to  all  Persons  applying  for  them  at  the  Price  of  not 
more  than  Sixpence  each. 

12.  From  the  Time  of  the  Settlement  of  the  Draft  Certificate  by 
the  Board  of  Trade  the  Promoters  are  to  keep  in  the  Office  afore- 
said Copies  of  the  Draft  supplied  to  them  for  that  Puipose  by  the 
Board  of  Trade,  and  are  to  furnish  there  Copies  thereof  to  all  Per- 
sons applying  for  them  at  such  Price  (if  any)  as  the  Board  of  Trade 
from  Time  to  Time  direct. 

Printing  of  Certificate. 

13.  Copies  of  the  Certificate  printed  by  the  Printers  of  a  Gazette 
are  to  be  printed  on  ordinary  White  Folio  Paper,  similar  in  Size  to 
the  Paper  on  which  the  Public  General  Acts  of  Parliament  are 
printed  for  public  Sale. 


Cap.  CXXL 

An  Act  to  facilitate  in  certain  Cases  the  obtaining  of  Powers 
for  the  Construction  of  Railways. — [29iA  July  1864.] 

Whereas  It  is  expedient  to  facilitate  the  making  of  Branch 
and  other  Lines  of  Railway,  and  Deviations  of  existing 
Bailways,  and  of  Railways  in  course  of  Construction,  and 
also  the  Execution  of  new  Works  connected  with  or  for 
the  Purposes  of  existing  Railways : 

And  whereas  the  Object  aforesaid  would  be  promoted  if, 
where  all  Landowners  and  other  Parties  beneficially  inter- 
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ested  are  consenting  to  the  making  of  a  Railway  or  the 
Execution  of  a  Work;  the  Persons  ciesirous  of  making  or 
execating  the  same  were  enabled  to  obtain  Power  to  do  so, 
on  complying  with  the  Conditions  of  a  General  Act  of  Par- 
liament^'without  being  obliged  to  procure  a  Special  Act : 

Be  it  therefore  enacted  by  the  Queen's  moat  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal^  and  CommonS|  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows  : 

Preliminarjf. 

Short  I.  This  Act  may  be  cited  as  The  Railways  Construction 

™^-  Facilities  Act,  1864. 

InterpreU-         II.  In  this  Act — 

Te?i^.  '^^^  T®™  '  Lands'  includes  any  Estate,  Right,  or  In- 

terest in  Lands : 

The  Term  ^  the  Promoters'  means  in  each  Case  the 
Company  or  Persons  intending  to  apply  to  the 
Board  of  Trade  for  such  a  Certificate  as  is  herein- 
after provided  for,  and,  after  the  Application  is 
made,  the  Company  or  Persons  actually  making 
the  Application,  as  the  Case  may  require : 

The  Term  ^  the  Railway'  means  in  each  Case  the 
Railway  and  Works  intended  by  the  Promoters 
before  the  issuing  of  the  Certificate,  and,  after  the 
issuing  thereof,  the  Railway  and  Works  ther»n 
comprised,  as  the  Case  may  require : 

The  Term  ^  the  Lands  Clauses  Acts'  means,  so  fiir  ss 
the  Enactment  in  which  that  Term  is  used  relates 
to  Englandj  or  to  a  Certificate  to  be  operative  in 
Englandy  The  Lands  Clauses  Consolidation  Act, 
1845 ;  and,  so  far  as  the  same  relates  to  Seoilandj 
or  to  a  Certificate  to  be  operative  in  iScotlandj  The 
Lands  Clauses  Consolidation  (Scotland)  Act,  1845 ; 
together  with,  in  each  Case,  The  Lands  Clauses 
Consolidation  Acts  Amendment  Act,  1860 ;  and  so 
far  as  the  same  relates  to  Ireland^  or  to  a  Certificate 
to  be  operative  in  Irelandy  The  Railways  Act 
(Ireland)^  1851,  together  with  Acts  incorporated  in 
or  amending  that  Act : 

The  Term  ^  the  Companies  Clauses  Acts'  means,  so 
far  as  the  Enactment  in  which  that  Term  is  used 
relates  to  England  or  Ireland^  or  to  a  Certificate  to 
be  operative  m  England  or  Ireland^  The  Companies 
Clauses  Consolidation  Act,  1845;  and,  so  far  as 
the  same  relates  to  Scotland^  or  to  a  Certificate  to 
be  operative  in  Scotland^  The  Companies  Clauses 
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Consolidation  (Scotland)  Act,  1845 ;  together  with, 
in  each  Case,  The  Companies  Clauses  Act,  1863 : 

The  Term  ^  the  Baiiways  Clauses  Acts'  means,  so  far 
as  the  Enactment  in  which  that  Term  is  used  re- 
lates to  England  or  Ireland^  or  to  a  Certificate  to 
be  operative  in  England  or  Ireland^  The  Railways 
Clauses  Consolidation  Act,  1845 ;  and,  so  far  as 
the  same  relates  to  Scotland^  or  to  a  Certificate  to 
be  operative  in  Scotland^  The  Baiiways  Clauses 
Consolidation  {ScoiUxifid)  Act,  1845 ;  together  with, 
in  each  Case,  The  Baiiways  Clauses  Act,  1863 : 

The  Term  <  Railway  Bill '  means  a  Bill  pending  in  or 
intended  to  be  introduced  into  either  House  of  Par- 
liament, having  for  its  Obiect  or  one  of  its  Objects 
to  authorize  the  making  of  a  Bailway : 

The  Term  ^the  Board  of  Trade'  means  the  Lords  of 
the  Committee  for  the  Time  being  of  Her  Majesty's 
Privy  Council  appointed  for  the  Consideration  of 
Matters  relating  to  Trade  and  Foreign  Planta- 
tions. 

Contracts  for  Lands, 

III.  Where  Promoters  of  a  Railway  intend  to  apply,  p^oten 
fider  this  Act,  for  Authority  to  make  the  Bailway,  they  °^?2l^*y 
and  all  Parties  seised  or  possessed  of  or  entitled  to  Lancb  ^raona 


required  for  the  Bailway  shall,  in  order  to  the  Purchase  or  }^*5J*®^<^ 
taking  and  Sale  of  those  Lands  for  the  Bailway,  have  all  enterhito^ 
such  Powers  and  Capacities  as,  in  order  to  the  Purchase  or  Provisional 
taking  and  Sale  of  Lands  required  for  an  Undertaking  ^^  u^d^ 
authorized  by  a  Special  Act  of  Parliament^  are  conferred  roquirecL 
by  the  Lands  Clauses  Acts  on  the  Promoters  of  the  Under- 
taking so  authorized  and  on  Parties  seised  or  possessed  of 
or  entitled  to  Lands,  or  anv  Estate,  Bight,  or  Interest  in 
Lands,  required  for  that  Undertaking ;  all  which  Powers 
and  Capacities  shall  be  enjoyed  and  may  be  exercised  by  the 
Promoters,  and  by  all  such  Parties  as  aforesaid,  as  folly 
and  efiectnally  in  all  respects  as  if  the  Promoters  had  ob- 
tained a  Special  Act  incorporating  the  Lands  Clauses 
Acts,  and  authorizing  them  to  make  the  Bailway,  and  to 
purchase  or  take  the  Lands  required  for  the  same ;  subject, 
nevertheless,  to  the  following  Bestrictions  and  Provisions ; 
namely, 

(1.)  Nothing  herein  shall  confer  on  the  Promoters  and 
Parties  aforesaid  any  of  the  Powers  or  Capacities 
conferred  by  the  Part  of  the  Lands  Clauses  Acts 
with  respect  to  the  Purchase  and  taking  of  Lands 
otherwise  than  by  Agreement,  or  by  the  Part  of 
those  Acts  with  respect  to  the  Entry  upon  Lands 
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by  the  Promoters  of  the  Undertaking,  or  by  such 
Irovbions  of  those  Acts  as  provide  for  the  Deter- 
mination or  Ascertainment  of  the  Amount  of  any 
Purchase  or  Compensation  Money,  or  the  Settle- 
ment of  any  Apportionment  or  other  Matter,  other- 
wise than  oy  Agreement  (except  only  as  to  such  of 
those  Provisions  as  provide  for  the  Determination 
of  the  Amount  of  Compensation  to  be  paid  for 
Enfranchisement  of  Copyholds ;  and  for  the  Pur- 
poses of  the  present  Section,  Section  96  of  The 
Lands  Clauses  Consolidation  Act,  1845,  relating  to 
the  Enfranchisement  of  Copyholds,  shall  be  read 
and  have  effect  as  if  the  Limitation  of  Time  theran 
contained  were  omitted  therefrom) : 
(2.)  Any  Party  under  Disability  or  Incapacity,  and  not 
having  Power  to  sell  and  convey  or  release  any 
Landi^  except  under  the  Lands  Clauses  Acts,  as 
applied  by  the  present  Section,  shall  have  Capacity 
only  to  contract  with  the  Promoters  for  the  oale  of 
those  Lands,  and  shall  not  (before  such  a  Certificate 
of  the  Board  of  Trade,  as  is  herein-afrer  provided 
for,  comes  into  operation)  have  Capacity,  further  or 
otherwise  than  if  this  Act  had  not  been  passed,  to 
carry  the  Contract  into  execution,  or  in  pursuance 
thereof  to  convey  or  deliver  Possession  of  or  release 
those  Lands : 
(3.)  The  Promoters  (before  such  a  Certificate  as  afore- 
said comes  into  operation)  shall  be  empowered  by 
this  Act  only  to  contract  for  Lands,  and  they 
shall  not  have  Capacity,  further  or  otherwise  than 
if  this  Act  had  not  been  passed,  to  take  or  hold 
Lands. 
ContrictB        IV.  Where  Lands  required  for  the  Bailway  belong  to 
lImSu  b^'    or  are  enjoyed  by  Her  Majesty  the  Queen,  Her  Heirs  or 
longing  to    Successors,  in  right  of  the  Crown,  or  form  Part  of  the 
or^^h^    Possessions  of  the  Duchy  of  Lancaster  or  of  the  Duchy  of 
of  Lancas-    Corntoallj  any  Contract  for  the  Purposes  of  this  Act  may 
waU.'^°™"  be  entered  into  in  respect  of  those  Lands,  as  follow»; 
namely, 

In  the  first-mentioned  Case,  by  the  Commissioners  of 
Her  Majesty's  Woods,  Forests,  and  Land  Re- 
venues, or  One  of  them,  with  the  Consent  of  the 
Commissioners  of  Her  Majesty's  Treasury ; 
In  the  secondly-mentioned  Case,  by  the  Chancellor  of 
the  Duchy  by  Writing  under  his  Hand  attested  by 
the  Clerk  of  the  Council  of  the  Duchy ; 
In  the  thirdly-mentioned  Case,  by  the  Duke  of  Com' 
wall  or  other  the  Persons  for  the  Time  being  em- 


RAILWAYS  CON8TBUCTION  FACILITIES.  109 

Sewered  to  dispose  for  any  Purpose  of  Lands  of  the 
achy. 
V.  Notwithstanding  anjrthing  in  this  Act,  it  shall  not  User  of  or 
be  necessary  for  the  irromoters,  before  applying  under  this  ^^"^{j^ij 
Act  for  Authority  to  make  the  Railway,  to  enter  into  any  public  or 
Contract  with  respect  to  any  Part  of  a  Turnpike  Boad  or  «^J|?J*^** 
public  Highway  intended  to  be  taken  or  used,  or  to  be 
diverted  or  otherwise  interfered  with,  for  the  Purposes  of 
the  Railway ;  but  the  Board  of  Trade,  before  they  settle  a 
Draft  of  such  a  Certificate  as  herein-after  provided  for, 
shall  be  satisfied  that  due  Provision  is  made  for  the  In- 
terests   of   the  Trustees  or  other    Persons  having   the 
Management  of  every  such  Boad  or  Highway,  and  for  the 
Safety  and  Convenience  of  the  Public  in  relation  thereto. 

Application  for  Certificate. 
VL  When  the  Promoters  have  contracted  for  the  Pur-  After  Land 
chase  of  all  the  Lands  reauired  for  the  Railway,  and  are  fo°^p^r 
desirous  of  obtaining  a  Certificate  under  this  Act,  they  for  Pro- 
shall  proceed  as  follows;  namely,  ^^^f^ 
(1.)  They  shall  apply  to  the  Board  of  Trade  for  a  Certi-  c&rtiflc»te, 

ficate  under  this  Act :  ^^^^ 

(2.)    They  shall   deposit  Maps,    Plans,   Sections,   and  etc. 
Books  of  Reference,  and  an  Estimate  of  the  Ex- 
pense of  the  Construction  of  the  Railway,  and 
lodge  a  Draft  of  tiie  Certificate  as  proposed  b^ 
them,  according  to  the  General  Rules  under  this 
Act: 
(3.)  They  shall  publish  Notice  of  the  Application  accord- 
ing to  such  General  Rules. 
Vn.  As  soon  as  conveniently  may  be  afl»r  the  Time  for  Considcr- 
Completion  of  the  required  Deposit  and  Notice  the  Board  Ap^i^- 
of  Trade  shall  proceed  to  inquire  in  such  Manner  and  to  tion  by 
such  Extent  as  shall  appear  to  them  sufficient,  whether  the  xrad^.^' 
Promoters  have  contracted  for  the  Purchase  of  all  the 
Lands  required  for  the  Railway,  and  to  inquire  whether 
the  Promoters  have  complied  with  the  Requirements  of  the 
General  Rules  respecting  Deposit  and  Notice. 

Vnr.  The  Board  of  Trade,  before  settling  the  Draft  of  Board  of 
a  Certificate,  shall  take  into  consideration  any  Representa-  ^^|^ 
tion  made  to  them,  and  shall  duly  inquire  into  the  Merits  of  all  Benre- 
any  Objection  brought  before  them,  respecting  the  Appli-  J^^  cr- 
eation, tiont. 

Opposition  of  Railway  or  Canal  Company  to  Undertaiing, 

IX.  If  in  any  Case  any  Railway  or  Canal  Company  On  Rafl- 
desire  to  be  heard  by  Counsel,  Agents,  and   Witnesses  JiSar 
against  the  proposed  Undertaking,  and  (within  such  Time  Compan/ 


no 
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as  is  prescribed  by  General  Bales  under  this  Act)  lodge  at 
the  Office  of  the  Board  of  Trade  a  Notice  in  Writing  to 
that  E£Fect  (herein-after  referred  to  as  a  Notice  of  Opposi- 
tion) in  the  Form  set  forth  in  the  Schedule  to  this  Act 
(with  such  Variations  as  Circumstances  require),  in  that 
Case  the  Board  of  Trade,  if  the  Railway  or  Canal  Com- 
pany lodging  the  Notice  would  be  affected  in  any  way  by 
the  proposea  Undertaking,  shall  not  proceed  on  the  Appl^ 
cation  of  the  Promoters. 

X.  Where  the  Board  of  Trade  do  not  proceed  on  the 
Application,  they  shall,  not  later  in  any  Year  than  the 
Fifteenth  Day  of  February ^  if  Parliament  is  then  sitting, 
and  if  not,  then  within  Seven  Days  after  the  next  Meeting 
of  Parliament,  lay  before  both  Houses  of  Parliament  a 
Copy  of  the  Draft  Certificate  lodged  by  the  Promoters  and 
of  the  Notice  of  Opposition ;  and  the  Promoters  shall  be 
at  liberty  to  seek  by  way  of  Bill  in  the  same  Session,  in 
such  Manner  and  on  such  Conditions  as  the  Houses  of 
Parliament  respectively  by  Standing  Order  or  otherwise 
from  Time  to  Time  direct,  such  Powers  as  were  sought  bj 
them  by  way  of  Certificate, 


Power  to 
Board  of 
Trade  to 
settle  Cer- 
tificate. 


Settlement  of  Draft  Certificate. 

XI.  Where  the  Board  of  Trade  proceed  on  the  Ai 
cation,  then  on  being  satisfied  that  the  Promoters  nave 
contracted  for  the  Purchase  of  all  the  Lands  required  for 
the  Railway,  and  have  complied  with  the  Kequirements  of 
the  General  Eules  respecting  Deposit  and  Notice,  the^ 
may,  if  they  think  fit,  settle  a  Dran  of  a  Certificate  certi- 
fying to  the  Effect  that  the  Company,  or  Persons  therein 
specified,  are  authorized  to  make  the  Railway  therein 
described. 

XIL  The  Board  of  Trade  may  (subject  to  the  Provi- 
sions of  this  Act)  insert  in  the  Draft  Certificate  snch  Pro- 
visions as  they,  according  to  the  circumstances  of  the  Case, 
deem  necessary  or  proper  for  better  effectuating  the  Par- 
poses  of  the  Certificate ;  and  the  same  shall  be  deemed  to 
all  Intents  Part  of  the  Certificate. 

XIII.  The  Certificate  may  be  in  the  Form  set  forth  in 
the  Schedule  to  this  Act,  with  such  Provisions  as  afore- 
said. 

Submission  of  Draft  Certijieate  to  Houses  of  Parliament. 

XIV.  The  Board  of  Trade  shall  lay  the  Draft  Certificate 
settled  by  them  before  both  Houses  of  Parliament,  within 

x.^»o<«  ^     Seven  Days  aft»r  the  same  is  settled,  if  Parliament  is  then 
Pariiaioeai.  sitting,  and  if  not,  then  within  Seven  Days  after  the  next 
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Meeting  of  Parliament,  but  not  later  in  any  Year  than  the 
First  day  oiJune. 

XY.  On  the  Draft;  Certificate  being  settled  the  Pro-  Notice 
moters  shall  give  Notice   thereof  according  to  General  ^^[^ 
Kules  under  this  Act. 

XVI.  If  either  House  of  Parliament  within  Six  Weeks  if  either 
after  the  Draft  of  a  Certificate  settled  by  the  Board  of  ^^^ 
Trade  is  laid  before  that  House,  resolves  that  the  Certi-  th*t  Cer- 
ficate  ought  not  to  be  made,  the  same  shall  not  be  further  ^^^^^^^ 
proceeded  with;  and  in  that  Case  all  Contracts  for  the  toleiuuif, 
Purchase  or  taking  of  Lands   for  the  Purposes  of  the  j^*^^"®* 
Undertaking  shall  cease  to  be  binding  on  either  Party.         oeeSed 

with. 
hmsy  Pablicatiorty  and  Effect  of  Certificate. 

XVII.  If  neither  House  of  Parliament  within  the  Period  if  neither 
aforesaid  thinks  fit  to  resolve  that  the  Certificate  ought  not  ^i^e 
to  bo  made,  then  as  soon  as  the  Period  of  Six  Weeks  after  that  Cer- 
the  laying  of  the  Draft  Certificate  before  both  Houses  of  ^St^n^t 
Parliament  has  expired,  the  Board  of  Trade  may  make  and  to  be  made, 
issue  a  Certificate  in  conformity  with  such  Draft.  ??ISemfty 

XYIII.  The  Certificate  shall  be  published  in  the  London  ime  the 
oT  Edinburgh  or  i>u6fin  Gazette,  respectively,  if  the  Bail-  "^"^ 
way  will  be  situate  whoUv  in  Enaland  or  Scotland^  or  in  S'SJS**"" 
Ireland ;  and  shall  be  published  both  in  the  London  and  fleate  in 
in  the  Edinburgh  Gazette,  if  the  Bailway  will  be  situate  ^^^^' 
partly  in  England  and  partly  in  Scotland. 

XIX.  As  firom  the  Time  (not  being  prior  to  such  Pub- 
lication) in  the  Certificate  prescribed,  and  if  none  is  pre- 
scribed then  as  firom  the  Time  of  such  Publication,  the 
Certificate  shall  have  the  same  Force  and  Operation,  and 
shall  be  as  absolutely  valid  and  conclusive  to  all  Intents, 
as  if  the  Contents  thereof  (taken  in  conjunction  with  this 
Act)  had  been  expressly  enacted  by  Parliament ;  and  the 
Validity  of  the  Certificate  shall  not  be  impeached  on  ac- 
count of  any  alleged  Informality  in  any  Court  or  ebe- 
where- 

XX*  The  Certificate  shall  be  judicially  noticed  without  iodleie] 
beingspedally  pleaded.  SSk^ 

XXI.  Terms  used  in   the  Certificate  shall  have  the  latopK. 
same  Meaninis  as  they  have  when  used  in  dus  Act.  tatioti  of 

Duration  of  Powers  under  Certificate* 

XXIL  K  the  Company,  or  Penons  by  the  Certificate  CcMerof 

empowefed  to  make  the  Bailway,  do  not  within  Five  ^"^(^ 

Years  firom  the  Commencement  of  the  Operation  of  the  of  pr*^ 

Certificate,  or  within  any  shorter  Period  prescribed  dierein,  »^^    ' 
complete  the  Bailwarjr  and  open  it  fiir  public  Traffic,  then 
(subject  to  any  Provisions  and  Qualifications  in  the  Certi- 
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ficate  contained)  all  the  Powers  and  Authorities  given  by 
the  Certificate  shall,  from  and  after  the  Expiration  of  the 
Time  aforesaid,' cease,  except  as  to  so  much  of  the  Railway 
as  is  then  completed. 

Lands* 

XXin.  The  Lands  Clauses  Acts  shall  be  incorporated 
with  the  Certificate  (which  shall  for  this  Purpose  be  deemed 
the  Special  Act)  except  as  may  be  therein  excepted,  and 
except  as  to  the  following  Provisions ;  namely, 

(1.)  With  respect  to  the  Purchase  and  taking  of  Lands 
otherwise  than  by  Agreement : 

(2.)  With  respect  to  the  Entr)'  upon  Lands  by  the  Pro- 
moters of  the  Undertaking: 

(3.)  So  much  of  those  Acts  as  provides  for  the  Deter- 
mination or  Ascertainment  of  the  Amount  of  any 
Purchase  or  Compensation  Money,  or  the  Settle- 
ment of  any  Apportionment  or  other  Matter,  other- 
wise than  by  Agreement  (but  excluding  fit>m  this 
Exception  so  much  of  those  Acts  as  provides  for  the 
Determination  of  the  Amount  of  Compensation  to 
be  paid  for  Enfiranchisement  of  Copyholds)^ 

Incorporation  of  Company. 

XXIV.  Where  the  Promoters  are  not  a  Company  in- 
corporated (by  Special  Act,  or  by  previous  Certificate  under 
this  Act),  and  are  Seven  or  more  in  Number,  a  Company 
shall  be  incorporated  by  the  Certificate,  for  the  Purposes 
thereof. 

XXV.  Where  the  Promoters  are  not  a  Company  incor- 
porated by  Special  Act,  or  by  previous  Certificate  under 
this  Act,  and  are  less  than  Seven  in  Number,  a  Company 
may  be  incorporated  by  the  Certificate  for  the  Purposes 
thereof,  if  the  Promoters  so  desire. 

XXVI.  Where  the  Certificate  incorporates  a  Company, 
it  shall  contain  proper  Provisions  with  apt  Terms  for 
creating  a  Body  Corporate,  by  an  appropriate  Name,  with 
perpetual  Succession  and  a  Common  Seal,  and  with  Po^er 
to  take,  hold,  and  dispose  of  Lands  and  other  Property,  for 
the  Purposes  and  suoject  to  the  Restrictions  of  the  Certi- 
ficate, and  may  confer  on  the  Company  Power  to  borrow 
on  Mortg^e,  and  all  other  usual  or  proper  Powers. 

XX Vlir  In  every  such  Case,  the  Companies  Clauses 
Acts  shall  be  incorporated  with  the  Certificate  (which  shall 
be  deemed  the  Special  Act). 

XXVIII.  It  shall  not  be  lawful  for  any  Company  em- 
powered by  a  Certificate  under  this  Act  to  issue  any  ohare 
created  under  the  Authority  of  the  Certificate,  nor  shall 
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any  such  Share  rest  in  the  Person  accepting  the  same,  un- 
less and  nntil  a  Sum  not  being  less  than  One  Fifth  Part  of 
the  Amount  of  such  Share  is  paid  up  in  respect  thereof. 

XXIX.   Every  Company,    \^hether   incorporated  by  Restnc- 
Special  Act  or  by  Certincate,  empowered  by  a  Certificate  c^pMy 
to  borrow  Money,  shall,  as  regaras  the  Monej  so  autho-  m  to  bor- 
rized  to  be  borrowed,  be  subject  to  the  foUowmg  Bestrio-  ^^^* 
tions;  namely, 

(1.)  They  shall  not  exercise  the  said  Powers  of  borrow- 
ing any  Money  until  the  whole  of  the  Share  Capital 
authorized  by  the  Certificate  is  subscribed  for  or 
taken,  and  until  One  Half  thereof  is  actually  paid 
up,  and  until  they  prove  to  the  Justice  who  is  to 
certify  under  Section  40.  of  The  Companies  Clauses 
Consolidation  Act,  1845,  or  (in  Scotland)  to  the 
Sheriff  who  is  to  certify  under  Section  42.  of  The 
Companies  Clauses  Consolidation  {Scotland)  Act, 
1845,  as  the  Case  maybe,  before  he  so  certifies,  that 
Shares  for  the  whole  of  the  Capital  are  issued  and  ac- 
cepted, and  that  not  less  than  One  Fifth  Part  of  the 
Amount  of  each  separate  Share  has  been  paid  up  on 
account  thereof  before  or  at  the  Time  of  the  Issue 
or  Acceptance  thereof,  and  that  all  such  Shares 
were  taken  in  good  Faith,  and  are  held  by  the 
Subscribers  or  uieir  Assigns,  those  Subscribers  or 
their  Assigns  being  legally  liable  for  the  same  (of 
which  Matters  the  Certificate  of  the  Justice  or 
Sheriff  shall  be  sufficient  Evidence)  : 
(2.)  They  shall  not  borrow  a  larger  Sum  in  the  whole 
than  One  Third  of  the  Amount  of  the  Share  Capital 
authorized  by  the  Certificate : 
(3.)  They  shall  not  out  of  Money  raised  under  the  Cer- 
tificate by  Calls  or  borrowing  pay  Interest  or  Divi- 
dend to  a  Shareholder  on  the  Ajnount  of  Calls  made 
on  his  Shares,  whether  created  under  the  Certificate 
or  otherwise  (but  this  Provision  shall  not  prevent 
them  paying  to  a  Shareholder  under  the  Certificate 
such  interest  on  Money  advanced  by  him  beyond 
the  Amount  of  Calls  actually  made,  as  is  allowed 
by  the  Companies  Clauses  Acts)  : 
(4.)  They  shall  not  out  of  Money  so  raised  pay  or  de- 
posit any  Money  that  may  be  required  to  oe  paid 
or  deposited  in  relation  to  any  Application  to  Par- 
liament or  the  Board  of  Trade : 
(5.)  They  shall  apply  every  Part  of  the  Money  so  raised 
only  for  Purposes  for  which  it  is  by  the  Certificate 
authorized  to  be  applied. 
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XXX.  Contracts  relative  to  the  Parchase  or  taking  of 
Lands  for  the  Railway,  entered  into  by  the  Promoters  before 
the  Incorporation  of  the  Company  by  the  Certificate,  shall 
be  as  binaing  on  the  Company  as  if  they  had  been  entered 
into  by  the  Company. 

Construction  of  Railway. 

XXXI.  The  Railways  Clanses  Acts  shall  be  incorpo- 
rated with  the  Certificate  (which  shall  be  deemed  the 
special  Act),  except  as  may  be  therein  exceptedy  and  except 
as  to  the  following  Provisions,  namely, — 

(1.)  Such  of  the  Provisions  with  respect  to  the  Constnic- 
tion  of  the  Railway  and  the  Works  connected  there- 
with as  relate  to  the  Correction  of  Errors  and 
Omissions  in  Plans,  or  to  Plans  and  Sections  of 
Alterations : 

(2.)  With  respect  to  the  temporary  Occapation  of  Lands 
near  the  Railway  daring  the  Constmction  thereof: 

(3.)  With  respect  to  leasing  the  Railway : 
And  subject  to  tne  following  Provisions,  namely, — 

(I.)  Nothing  herein  shall  confer  Power  for  the  taking 
or  using  of  Lands  for  Deviation  or  for  any  other 
Purpose,  otherwise  than  by  Agreement : 

(2.)  Any  Provision  referring  to  £e  Datum  Line  de- 
scribed in  the  Section  approved  of  by  Parliament 
shall  be  read  as  referring  to  the  Datum  Line  de- 
scribed in  the  Section  approved  of  by  the  Board  of 
Trade. 

XXXII.  Where  the  Promoters  desire  to  make  any 
Alteration  in  the  deposited  Plan  or  Section,  they  may  do 
so  with  the  Consent  of  the  Board  of  Trade ;  but  the  Board 
of  Trade'  shall  not  settle  a  Draft  of  a  Certificate  without 
being  satisfied  that  all  Parties  interested  in  Lands  liable  to 
be  affected  by  or  in  consequence  of  the  Alteration  consent 
thereto. 

XXXIU.  Every  Railway  made  under  this  Act  in  Eng- 
land or  Scotland  shall  be  made  on  the  Gauge  of  Four  Feet 
Eight  Inches  and  Half  an  Inch,  unless  in  any  Case  the 
Certificate  prescribes  the  making  of  the  Railway  on  the 
Gauge  of  Seven  Feet  or  on  both  those  Gauges. 

Every  Railway  made  under  this  Act  in  Ireland  shaU  be 
made  on  the  Gauge  of  Five  Feet  Three  Inches. 

Provisions  to  secure  Completion  of  Railway, 

XXXIV.  After  the  Certificate  is  readv  to  be  issaed, 
and  before  the  same  is  issued,  by  the  Board  of  Trade,  the 
Promoters,  unless  they  are  a  previously  existing  Company 
possessed  of  a  Railway  open  for  public  Traffic,  shall,  within 
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such  Time  as  General  Rules  under  this  Act  direct^  pay  as 
a  Deposit  a  Sum  of  Money  not  less  than  Eight  j?6r  Centum 
on  the  Amount  of  their  Estimate  of  the  Expense  of  the 
Construction  of  the  Railway,  as  follows ;  namely, — 

Where  the  Railway  or  any  Part  thereof  will  be  situate 
in  England^ — into  the  Bank  of  England^  in  the 
Name  and  with  the  Privity  of  the  Accountant 
General  of  the  Court  of  Chanceiy  in  England : 
Where  the  Railway  will  be  situate  wholly  in  Scotland^ 
— either  into  the  Bank  of  England  in  manner  afore- 
said, or  (at  the  Option  of  the  Promoters)  into  a 
Bank  in  Scotland  established  by  Act  of  Parliament 
or  Royal  Charter,  in  the  Name  and  with  the  Privity 
of  the  Queen's  Remembrancer  of  the  Court  of  Ex- 
chequer in  Scotland : 
Where  the  Railway  will  be  situate  in  /r«&ain^— into 
the  Bank  of  Ireland^  in  the  Name  and  with  the 
Privity  of  the  Accountant  General  of  the  Court  of 
Chancery  in  Ireland. 

XXXV.  The  Board  of  Trade  may  issue  their  Warrant 
to  the  Promoters  for  such  Payment  into  Court,  which 
Warrant  shall  be  a  sufficient  Authority  for  the  Persons 
therein  named,  or  the  Majority  or  Survivors  of  them,  to 
pay  the  Money  therein  mentioned  into  the  Bank  therein 
mentioned,  in  the  Name  and  with  the  Privity  of  the  Officer 
therein  mentioned,  and  for  that  Officer  to  receive  the  same, 
to  be  placed  to  his  Account  there,  ex  parte  the  Railway 
therein  mentioned,  according  to  the  Method  (prescribed  by 
Statute,  or  General  Rules  or  Orders  of  Court,  or  otherwise) 
for  the  Time  being  in  force  respecting  the  Payment  of 
Money  into  the  said  Courts  respectively,  and  without  Fee 
or  reward. 

XXXVI.  Provided,  that  in  lieu,  wholly  or  in  part,  of  the 
Payment  of  Money,  the  Promoters  may  bring  mto  Court 
as  a  Deposit  an  equivalent  Sum  of  Bank  Annuities,  or  of 
any  Stocks,  Funds,  or  Securities  on  which  Cash  under  the 
Control  of  the  respective  Court  is  for  the  Time  being  per- 
mitted to  be  invested,  or  of  Exchequer  Bills  (the  Value 
thereof  being  taken  at  the  Price  at  which  the  Promoters 
originally  purchased  the  same,  as  appearing  by  the  Broker's 
Certificate  of  that  Purchase)  ;  and  m  that  Case  the  Board 
of  Trade  shall  vary  their  Warrant  accordingly. 

XXXVn.  At  any  Time  when  the  Office  of  the  Ac- 
countant  General  of  the  Court  of  Chancery  in  England  or 
Ireland  is  closed,  a  Deposit  under  this  Act  may  neverthe- 
less be  made,  in  such  Manner  as  General  Orders  of  the 
respective  Courts  authorize  and  direct. 

aXXVIII.  Where  Money  is  so  paid  into  the  Court  of 


Court  of 

Chancery, 

eto. 


Warrant 
of  Board  of 
Trade  for 
Payment 
into  Court 


Liberty  for 
Promoters 
to  bring  in 
Exchequer 
BiIlB,etc. 


Provision 
for  Vaca- 
tions in 
Offices  of 
Courts* 


Power  for 


116  27°  BT  28*  yiCTOBI-fi,  CAP.  121. 

^^^      Chancery  in  Enaland  or  Ireland^  the  Court  may,  on  the 
veBtment     Application  of  the  Persons  named  in  the  Warrant  of  the 
Board  of  Trade,  or  of  the  Majority  or  Survivors  of  them, 
order  that  the  same  be  invested  in  such  Stocks,  Fonds,  or 
Securities  as  the  Applicants  desire  and  the  Court  thinks  fit 
interpretar       XXSIX.  In  the  subsequent  Provisions  of  this  Act, 
^S*''  -t     ^^^  "^^^^  *  ^®  Deposit  Fund'  means  the  Money  deposited, 
FirnS^d   or  the  Stocks,  Funds,  or  Securities  in  which  &e  same  is 
tire'^foi-  J^^^sted,  or  the  Bank  Annuities,  Stocks,  Funds,  Securities, 
lovHng  °  ~  or  Exchequer  Bills  deposited,  as  the  Case  may  be ;  and  the 
ProvimoiiB.  Term  *  the  Depositors'  means  the  Persons  named  in  the 
Warrant  of  the  Board  of  Trade  authorizing  the  Deposit, 
or  the  Majority  or  Survivors  of  those  Persons,  their  Exe- 
cutors, Administrators,  or  Assigns. 
Bepayment       XL.  The  Court  in  which  the  Deposit  is  made  shall,  on 
onoSSl^t  ^1>«  Application  of  the  Depositors,  order  the  Denosit  Fund 
tion  of        to  be  paid,  transferred,  or  delivered  out  to  the  Applicants, 
wTem^'^  or  as  they  direct,  in  any  of  the  following  Events ;  namely, — 
(1.)  If,  within  the  Time  in  the  Certificate  prescribed, 
and  if  none  is  prescribed,  then  within  Five  Years 
from  the  Commencement  of  the  Operation  of  the 
Certificate,  theCompanjr,  or  Persons  thereby  em- 
powered to  make  the  Railway,  complete  it  and  open 
It  for  public  TraflSc ;  or 
(2.)  If,  within  the  same  Time,  they  (being  a  Company) 
prove  to  the  Satisfaction  of  the  Board  of  Trade 
that  One  Half  of  their  nominal  Capital  authorized 
by  the  Certificate  is  paid  up,  and  that  they  have 
expended  a  like  Amount  for  the  Purposes  of  the 
Certificate;  or 
(3.)  If,  at  any  Time  after  the  issuing  of  the  Certificate, 
they  execute  and  deliver  to  the  Solicitor  of  Her 
Majesty's  Treasury  a  Bond  with  a  Surety  or  Sure- 
ties (such  Bond  being  prepared  to  the  Satisfaction 
of,  and  such  Surety  or  Sureties  being  approved  by, 
the  said  Solicitor)  in  a  penal  Sum  of  Twice  the 
Amount  of  the  Money  required  to  be  deposited, 
conditioned  to  the  Effect  following,  namely, — for 
Payment  to  Her  Majesty,  Her  Heirs  or  Successors, 
of  the  Amount  of  the  Money  required  to  be  de- 
posited, if  the  Company  or  Persons  empowered  bv 
the  Certificate  do  not,  within  the  Time  aforesaid, 
either  complete  the  Railway  and  open  it  for  public 
TraflBc,  or  (being  a^Company)  give  such  Proof  as 
aforesaid  respecting  \heir  Capital  and  Expenditure. 
Forfeiture        XLI.  If  the  Company,  or  Persons  empowered  by  the 
oL  nX*^'    Certificate  to  make  the  Railway,  do  not,  within  the  Time 
Gompietioxk   in  the  Certificaie  prescribed,  and  if  none  is  prescribed,  then 
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within  Five  Years  from  the  Commencement  of  the  Opera- 
tion of  the  Certificate^  do  one  or  other  of  the  following 
Things,  namely,— 

(1.)  Coinplete  the  Railway  and  open  it  for  public 
Traffic;  or 

(2.)  Give  (being  a  Company)  such  Proof  asherein-be- 
fore  mentioned  respecting  their  Capital  and  Expen- 
diture; or 

(3.)  Execute  and  deliver  such  a  Bond  as  is  herein-before 
described, — 
then  and  in  every  such  Case  the  Deposit  Fdnd  shall,  from 
and  after  the  Expiration  of  the  Time  aforesaid,  be  forfeited 
to  Her  Majesty,  and  shall  accordingly  be  paid,  transferred, 
or  delivered  out  to  or  for  the  Account  of  Her  Majesty's 
Exchequer,  in  such  Manner  as  the  Court  in  which  the 
Deposit  is  made  thinks  fit  to  order,  on  the  Application  of 
the  Solicitor  of  Her  Majesty's  Treasury,  on  Notice  to  such 
Parties  (if  any)  as  the  Court  thinks  fit ;  and  the  Deposit 
Fund,  when  so  paid,  transferred,  or  delivered,  or  the  Pro- 
ceeds thereof,  shall  be  carried  to  and  form  Part  of  the 
Consolidated  Fund  of  the  United  Kingdom. 

XLII.  Where  any  such  Bond  as  aforesaid  is  given,  the 
Amount  recovered  thereon  shall  be  paid  to  the  Account  of 
Her  Majesty's  Exchequer,  and  shall  be  carried  to  and  form 
Part  of  the  said  Consolidated  Fund. 

XLHI.  The  Depositors  shall  be  entitled  to  receive  Pay- 
ment of  the  Interest  or  Dividends  from  Time  to  Time 
accruing  on  the  Deposit  Fund  while  in  Court ;  and  the 
Court  in  which  the  Deposit  is  made  may  from  Time  to 
Time,  on  the  Application  of  the  Depositors,  make  such 
Order  as  seems  fit  respecting  the  Payment  oi  the  Interest 
or  Dividends  accordingly. 

XLI V.  The  Certificate  of  the  Board  of  Trade  that  such 
Proof  as  aforesaid  respecting  the  Capital  and  Expenditure 
of  any  Company  has  been  given  to  the  Satisfaction  of  the 
Board  of  Trade,  and  the  Certificate  of  the  Solicitor  of  Her 
Majesty's  Treasury  that  such  Bond  as  aforesaid  has  in  any 
Case  been  prepared,  executed,  and  delivered  to  his  Satis^ 
faction,  shall  respectively  be  sufiicient  Evidence  of  the 
Matters  therein  certified. 

XLV.  The  issuing  in  any  Case  of  any  Warrant  or  Cer- 
tificate relating  to  Deposit  or  to  the  Deposit  Fund,  or  any 
Error  in  any  such  Warrant  or  Certificate  br  in  relation 
thereto,  shall  not  make  the  Board  of  Trade,  or  the  Person 
signing  the  Warrant  or  Certificate  on  their  Behalf,  in  any 
Manner  liable  for  or  in  respect  of  the  Deposit  Fund,  or 
the  Interest  of  or  Dividends  on  the  same,  or  any  Part 
thereof  respectively.  p 
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Mode  of  XLVI.  Any  Application  under  this  Act  to  the  Court 

Uon  tT^      o^  Chancery  in  Gangland  or  Ireland  shall  be  made  in  a 
Gouxis.       summary  Way  in  such  Manner  as  Greneral  Orders  of  those 

Courts  respectively  direct 
Power  for        XLVIl.  The  Lord  Chancellor  of  Great  Britain^  with 
maJro"  ^     ^^^  Advice  and  Assistance  of  the  Liords  Justices  of  the 
Geneni       Court  of  Appeal  in  Chancery  and  the  Master  of  the  Bolls 
Ordera.       ^^^  ^j^^  yj^^  Chancellors,  or  any  Two  of  those  Judges, 
and  the  Lord  Chancellor  of  Ireland^  with  the  Advice  and 
Assistance  of  the  Lord  Justice  of  the  Court  of  Appeal  in 
Chancery  in  Ireland  and  of  the  Master  of  the  itoUs  in 
Ireland^  may  respectively  from  Time  to  Time  make  such 
Greneral  Orders  as  seem  fit  for  the  Regulation  of  the  Prac- 
tice under  this  Act  of  the  Court  of  Chancery  in  EngUmd 
and  Ireland  respectively. 
Penalty  on      XLVIII.  Where  a  Certificate  is  obtained  by  a  pre- 
faiiTi^  to     viously  existing  Company  possessed  of  a  Railway  open  for 
OTen  new    public  Traffic,  then,  if  the  Company  fail  to  complete  the 
certain^  ^  Railway  and  open  it  for  public  Traffic  within  the  Time  in 
Oaaes.         the  Certificate  prescribed,  and  if  none  is  prescribed,  then 
within  Five  Years  firom  the  Commencement  of  the  Opera- 
tion of  the  Certificate,  the  Com^ny  shall  be  liable  to  a 
Penalty  of  not  less  than  Twenty  Tounds  and  not  exceed- 
ing Fifty  Pounds  for  every  Day  during  which  such  Failure 
continues,  except  onlv  in  respect  of  any  Time  during  which 
it  appears  from  a  Certificate  of  the  Board  of  Trade  that 
the  Company  were  prevented  from  completing  the  Bail- 
way  or  opening  it  tor  public  Traffic  by  unforeseen  Ac- 
cident or  Circumstances  beyond  their  Control,  but  the 
want  of  sufficient  Funds  shall  not  be  deemed  a  Circum- 
stance beyond  their  Control,  within  the  Meaning  of  this 
Provision. 

Tolls  and  Cliarges/or  Use  of  Railway* 
Tolls,  eto.        XLiX.  The  Proprietors  of  the  Railway  may  demand 
duil'^'^      and  take,  in  respect  of  the  Railway,  Tolls  and  Charj^ 
not  exceeding  the  Sums  specified  in  the  Schedule  to  this 
Act,  subject  and  according  to  the  Regulations  therein 
specified. 
Power  for        L.  The  Board  of  Trade  may  nevertheless  by  the  Certi- 
Trade  to      ^^^^  ^^^  ^^0  Tolls  and  Charges  and  Regulations  specified 
vary  TOII0,  iu  the  Schedule  to  this  Act,  or  any  of  them,  if  in  any  Case 
^^  it  seems  to  them  necessary  or  proper,  under  the  Circum- 

stances, to  do  so. 

Application  of  General  Railway  Acts. 

m^in  ^^-  "^^^  Enactments  described  in  the  Schedule  to  this 

Schedule     Act,  and  any  Enactments  amending,   perpetuating,  or 
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Otherwise  affecting  any  of  them,  so  far  as  the  same  are  in  J?Pg]^i^ 
force  at  the  passing  of  this  Act,  shall  extend  and  apply,  as  way  and 
the  Case  may  require,  to  the  Railway,  and  to  the  Company  Company, 
or  Persons  empowered  by  the  Certificate  to  make  the  Kail-  ya^uons. 
way,  and  shall  in  all  respects  operate  in  relation  thereto 
respectively,  as  if  they  were  expressly  repeated  and  i*e- 
enacted  in  this  Act,  subject,  nevertheless,  and  according  to 
the  following  Variations  and  Provisions ;  namely, — 
(1.)  For  the  Purposes  and  within  the  Meaning  of  any 
of  those  Enactments,  the  Railway  shall  be  deemed 
to  be  a  Railway  made  and  constructed  and  carried 
on  under  the  Authority  of  Parliament  and  under 
the  Powers  and  Provisions  of  an  Act  of  Parliament, 
and  the  Certificate  (taken  in  conjunction  with  this 
Act)  shall  be  deemed  to  be  a  Special  Act  of  Par- 
liament regulating  or  relating  to  the  Railway,  or 
the  Company,  Bomr,  or  Persons  empowered  to  make 
the  same  (as  the  Cfase  may  require)  : 
(2.)  Such  of  those  Enactments  as  refer  to  the  Time  of 
the  passing  of  an  Act  of  Parliament  for  the  Con- 
struction of  a  Railway,  or  to  the  last  Day  of  the 
Session  in  which  such  an  Act  is  passed,  shall  re- 
spectively be  read  and  have  effect  as  referring  to 
the  Time  of  the  Commencement  of  the  Operation 
of  the  Certificate : 
(3.)  The  terms  ^Company'  and  ^Railway  Company'  used 
in  any  of  those  Enactments  shall  respectively  mclude 
any  Persons  empowered  by  the  Certificate  to  make 
the  Railway : 
(4.)  Such  of  those  Enactments  as  refer  to  the  Directors, 
or  any  Director,  or  the  Secretary,  Chief  or  other 
Clerk,  Accountant,  Treasurer,  or  other  Officer  of  a 
Company,  shall  extend  and  apply  to  every  or  any 
One  of  the  Persons  (not  being  a  Company)  em- 

g}wered  by  the  Certificate  to  make  the  Railway : 
uch  of  those  Enactments  as  refer  to  a  Writing 
under  the  Common  Seal  of  the  Coinpany  shall  be 
read  and  have  effect  as  referring  to  a  Writing  under 
the  Hand  and  Seal  of  any  One  of  such  Persons,  as 
aforesaid : 
(6.)  Such  of  those  Enactments  as  impose  any  Penalty 
or  Forfeiture,  or  any  pecuniary  Liabili^  or  any 
Obligation,  on  a  Company,  or  give  any  Right,  Re- 
medy, or  Process  against  a  Company,  shall  be  read 
and  have  effect  (so  far  as  the  Nature  and  Cir- 
cumstances of  the  Case  admit)  as  imposing  a  like 
PenalU,  Forfeiture,  Liability,  or  Obligation  on,  or 
as  giving  a  like  Right,  Remedy,  or  Process  against. 
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every  or  any  One  of  such  Persons^  as  aforesaid,  but 
not  so  as  to  authorize  the  Becovery  of  any  Penalty 
or  Forfeiture  from,  or  the  Enforcement  of  any  Pecu- 
niary Liability  against,  more  than  One  of  such  Per- 
sons in  respect  of  the  same  Offence,  Matter,  or 
Thing: 

(7.)  The  Amount  of  any  Compensation  to  be  made  to 
the  Owners  and  Occupiers  of  any  Lands  for  Loss 
or  Injury  or  Liconvenience  sustained  by  them  re- 
spectively by  reason  of  any  Works  done  under  the 
Authority  of  any  of  those  Enactments  shall,  in  case 
of  Dispute,  be  settled  in  Manner  directed  by  the 
Lands  Clauses  Acts  and  the  Railways  Clauses  Acts 
as  respectively  applicable  to  the  Case : 

(8.)  Such  of  those  Enactments  as  provide  for  the  Case 
of  the  Board  of  Trade  certifying  that  the  Public 
Safety  requires  additional  Land  to  be  taken  by  a 
Company  for  the  Purpose  of  giving  increased  Width 
to  the  Embankments  or  Inchnation  to  the  Slopes  of 
the  Bailway,  or  for  making  Approaches  to  Bridges 
or  Archways,  or  for  doing  Works  for  the  Bepair  or 
Prevention  of  Accidents  or  Slips  happening  or  ap- 
prehended to  the  Cuttings,  Embankments,  or  other 
Works  of  the  Bailway,  shall  be  read  and  have  effect, 
as  regards  such  Portions  of  Land  as  are  mentioned 
in  any  Certificate  so  given  by  the  Board  of  Trade, 
as  if  compulsory  Powers  of  purchasing  and  taking 
Lands  had  been  contained  in  the  Certificate  under 
this  Act  authorizing  the  making  of  the  Bailway,  and 
the  Provisions  of  the  Lands  Clauses  Acts  and  the 
Bailways  Clauses  Acts  relative  to  the  compulsory 
Purchase  or  taking  of  Land  had  been  incorporated 
with  that  Certificate : 

(9.)  If  the  Bailway  is  in  any  respect  constructed  con- 
trary to  the  Provisions  of  the  Certificate,  or  of  this 
Act,  it  shall  be  deemed  to  be  constructed  contrary 
to  the  Provisions  of  any  of  those  Enactments  appli- 
cable in  the  Case : 

(10.)  Nothing  herein  shall  extend  or  make  applicable, 
for  the  Purposes  of  this  Act,  to  or  in  any  one  of  the 
Parts  of  the  United  Kingdom,  any  of  those  Enact- 
ments not  in  force  there  independently  of  this  Act 

MUcellaneoua. 
Board  of  LII.  Nothing  in  this  Act  shall  make  it  obligatory  on  the 

2^it^f  the*^  Board  of  Trade  to  settle  a  Draft  of  a  Certificate  in  any  Case 
Appiica-  if  it  appears  to  the  Board  of  Trade  for  any  Beason  that  the 
^°^  Application  of  the  Promoters  should  not  be  complied  with ; 
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and  in  case  the  Board  of  Trade  reject  any  Applicatioh,  all 
Contracts  for  the  Purchase  or  taking  of  Lands  for  the  Par- 
poses  of  the  Undertaking  shall  cease  to  be  binding  on  either 
jParty. 

Lilt.  Nothing  in  the  Certificate  shall  eicempt  the  Bail-  Saving  for 
way,  or  the  Company,  or  Persons  to  whom  it  belongs,  from  ^^^ 
the  Piovisions  oi  any  Grenelral  Act  of  Parliament  relating  Beyiaion  of 
to  Railways,  or  to  the  better  Audit  of  the  Accounts  of  Bait  Ohaigea. 
way  Companies,  passed  before  or  after  the  issuing  of  the 
Certificate,  or  from  any  Bevision  and  Alteration,  under 
the  Authority  of  Parliament,  of  the  maximum  Tolls  and 
Charges  allowed  to  be  taken  under  the  Certificate. 

LiV.  All  the  Provisions  of  this  Act  which  relate  to  the  ]g^w 
making  of  a  Railway  shall  extend  and  apply,  mutatis  mu-  connection 
tandisj  to  the  making  or  executing  of  any  Work  connected  with  b&u- 
with  or  for  the  Purposes  of  a  Railway  (as  distinguished  ^^^' 
from  the  Construction  of  a  Bailway). 

LV.  Subject' and  according  to  the  ProTi8i6ns  of  this  Power  to 
Act,  the  Board  of  Trade  may,  on  a  joint  Application  or  on  J^^^  wot^. 
Two  or  more  separate  Applications,  issue  a  Certificate  em* 
powering  Two  or  more  Uompanies,  or  Persons,  respectiyely, 
to  jointly  make  or  execute  tne  whole,  or  to  separately  make 
or  execute  Parts,  of  a  Work  connected  with  or  for  the  Pur- 
poses of  a  Railway,  and  to  jointly  or  separately  use  the 
whole  or  Parts  thereof;  and  all  the  Provisions  of  this  Act 
whidi  relate  to  the  making  of  a  Railway,  or  the  making  or 
executing  of  a  Work,  shall  extend  and  apply  to  the  making 
or  executing  of  the  whole  and  the  separate  Parts  of  such 
Work  as  last  aforesaid ;  and  the  Form  of  the  Certificate 
may  be  adapted  to  the  Circumstances  of  the  Case. 

LVI.  Where  the  Certificate  is  obtained  by  a  previously  Power  to 
existing  Company  incorporated  by  Special  Act  or  by  Cer-  ^^^^^^ 
tificate,  the  (Certificate  may  authorize  the  Company  to  raise^  Com^nj, 
as  Capital,  for  the  Purposes  of  the  Certificate,  such  addi«  iSSSnai 
tional  Sum  of  Money  as  therein  limited,  by  the  Issue  of  Capital 
new  Shares  or  new  btock,  either  Orcfinary  or  Preference, 
or  partly  Ordinary  and  partly  Preference,  or  partly  in  that 
Mode  and  partly  by  borrowing  on  Mortgage,  at  the  Option 
of  the  Company,  or  as  may  be  prescribe  in  the  Certificate^ 
and  with  Power  to  create  and  issue  Debenture  Stod^. 

In  every  such  Case  the  Companies  Clauses  Acts  shall  be 
incorporated  with  the  Certificate. 

In  every  such  Case  the  Restrictions  by  this  Act  imposed 
on  a  Company  when  originally  incorporated  by  Certificate, 
with  respect  to  the  Exercise  of  their  jBorrowing  Power  and 
to  the  Application  of  Money  raised  under  the  Certificate  by 
Calls  or  borrowing,  shall  extend  and  apply  to  such  pre- 
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When 

Promotan 
are  a  Com- 
pany, 
ApproTal 
of  Appliei^ 
Hon  oy  a 
Mating. 


Power  to 
Board  of 
Trade  to 
amend  or 
revoke 
Certifioata. 


Power  to 

oorract 

Error. 


Proof  of 
Certificate. 


Copies  of 
Certificate 
for  Sale. 


Beoorery 
and  Appli- 
cation of 
Penalties. 


▼iously  existing  Companj  in  respect  of  such  additionaV 
Capital. 

LYII.  Where  the  Certificate  is  obtained  by  a  previously 
existing  Company  incoiporated  by  Special  Act  or  by  Cer- 
tificate, it  shall  be  the  Duty  of  the  Board  of  Trade  not  to 
settle  a  Draft  of  the  Certificate  without  being  satisfied  that 
the  Members  of  the  Company  have  approveaof  the  Appli* 
cation  to  the  Board  of  Trade,  in  like  Manner  as,  under  the 
Standing  Orders  of  either  House  of  Parliament  for  the 
Time  being  in  force,  their  Approval  of  a  Railway  Bill 
would  be  required  to  be  given  in  the  same  Case. 

LVlll.  Subiect  and  according  to  the  Restrictions  and 
Provisions  of  this  Act,  the  Board  of  Trade,  on  the  Appli- 
cation of  any  Coini)any  or  Persons  empowered  by  a  Cferti- 
ficate,  may  from  Time  to  Time  amenc^  extend,  or  vary  by 
Certificate  the  previous  Certificate,  and  may  by  Certificate 
revoke  the  previous  Certificate. 

LIX.  If  in  any  Case  it  is  made  to  appear  to  the  Board 
of  Trade  that  any  Error  has  been  committed  in  a  Certifi- 
cate or  in  relation  thereto,  the  Board  of  Trade  may,  subject 
aiid  according  to  the  Restrictions  and  Provisions  of  this 
Act,  on  the  Application  of  any  Company,  Body,  or  Person 
afiected  by  the  Error,  and  on  Notice  to  the  Company  or 
Persons  empowered  by  the  Certificate,  correct  the  Error  by 
a  further  Certificate. 

LX.  A  Copy  of  the  London^  Edinburgh^  or  Dublin  Ga- 
zette containing  a  Certificate  or  a  Copy  of  a  Certificate, 
purporting  to  be  printed  by  the  Printers  of  the  Londotij 
Edinburahy  or  Dublin  Gazette,  shall  be  conclusive  Evidence 
of  the  Certificate,  and  of  the  due  Publication  thereof, 
without  any  Proof  of  the  Gazette,  or  without  any  Proof 
of  the  Copy  having  been  in  fact  so  printed,  as  the  Case 
may  be. 

LXI.  The  Conipany  or  Persons  empowered  by  a  Certi- 
ficate shall  at  all  Times  keep  at  their  Head  Office  Copies 
of  the  Certificate  printed  by  the  Printers  of  the  Gazette  or 
One  of  the  Gazettes  in  which  the  same  was  published,  in 
such  Form  as  General  Rules  under  this  Act  direct,  to  be 
sold  to  all  Persons  desiring  to  buy  the  same,  at  a  Price  not 
exceeding  One  Shilling  for  each  Copy. 

If  any  Companv  or  Persons  fail  to  comply  with  this 
Provision  they  shall  be  liable  to  a  Penalty  not  exceeding 
Twenty  Pounds,  and  to  a  further  Penalty  not  exceeding 
Five  I^ounds  for  every  Day  during  which  such  Failure 
continues  after  the  First  Penalty  is  mcurred. 

LXII.  Penalties  under  this  Act  or  under  a  Certificate, 
the  Recovery  and  Application  whereof  are  not  otherwise 
provided  for,  shall  be  recovered  and  applied  as  Penalties 
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under  the  Railways  Claases  Acts  are  recoverable  and  appli- 
cable. 

LXIIL  The  Act  of  the  Session  of  the  Seventh  Year  of  AstoCi»- 
King  William  the  Fourth  and  the  First  Year  of  Her  Ma-  p^^^enu 
jesty  (Chapter  Eighty-three),  *to  compel  Clerks  of  the  under 
Peace  and  other  Persons  to  take  the  Custody  of  such  Docu-  J yj^t-^ss. 
ments  as  shall  be  directed  to  be  deposited  with  them  under 
the  Standing  Orders  of  either  House  of  Parliament,*  shall 
apply  to  Documents  required  to  be  deposited  by  Oeneral 
Kules  under  this  Act. 

LXIV.  The  General  Rules  under  this  Act  shall  in  the  ^^«'*^ 
first  instance  be  those  set  forth  in  the  Schedule  to  this  Act ;  Bchednie 
and  the  Board  of  Trade  may  fix>m  Time  to  Time,  for  the  with  Power 
better  Execution  of  this  Act,  make  General  Rules  adding  ^J^*''''^" 
to,  altering,  or  revoking  any  General  Rules  for  the  Time 
being  in  lorce  under  this  Act ;  but  any  General  Rules  so 
^  made  by  the  Board  of  Trade  shall  not  have  Effect  unless 
and  until  they  are  laid  before  both  Houses  of  Parliament, 
and  if  either  House  of  Parliament,  within  Six  Weeks  after 
the  same  are  laid  before  that  House,  thinks  fit  to  resolve 
that  the  same  or  any  Part  thereof  ought  not  to  take  Effect, 
the  same  or  that  Part  thereof  (as  the  Case  may  be)  shall 
not  take  Effect ;  otherwise  all  Rules  made  by  the  Board  of 
Trade  under  the  present  Section  shall  be  of  the  same  Force 
and  Effect  as  if  they  had  been  comprised  in  the  Schedule 
to  this  Act. 

All  General  Rules  which  are  to  take  Effect  under  the 
present  Section  shall  be  published  in  the  Londouj  Edinr 
burahj  and  Dublin  Gazettes. 

LXV.  Not  later  than  the  First  Dayof«/u2yin  each  Annual 
Year  the  Board  of  Trade  shall  lay  before  both  Houses  of  fSkJ^^S^nt 
Parliament  a  Report  respecting  tiie  Anplications  to  and  ir^  Board 
Proceedings  of  the  Board  of  Trade  under  this  Act  during  ^^  '^'^^ 
the  Year  d^en  last  past. 


The  SCHEDULE  referred  to  in  the  foregoing  Act 
(i.)  Notice  of  Opposition* 

In  the  matter  of 

The  Railways  Construction  Facilities  Act,  1864, 

and 

The  (proposed)  Railway. 

We,  the  Railway  [or  Canal!  Company  hereby 

declare  and  give  Notice  that  we  desire  to  be  heard  by  Counsel, 
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Agents,  and  Witnesses  a^^inst  the  above-mentioned  proposed  Under- 
taking. 

Dated  this  Day  of  ,  18     . 

Witness,  A.B.  f L.  S  ^ 


(ii.)  Form  of  Certificate  of  Board  of  Trade. 

The  Railway. 

Certificate  of  the  Board  of  Trade  for  the  Constraction  of 
the  Railway. 

Whereas  the  Promoters  of  the 
Railway  have  Contracted  for  the  Purchase  of  the  Lands  reqoired  for 
the  Railway  and  the  Works  connected  therewith,  and  have  complied 
with  the  Requirements  of  The  Railways  Construction  Fadlities  Act, 
1864; 

Now,  therefore,  the  Board  of  Trade  do,  by  this  their  Certificate, 
in  pursuance  of  the  said  Act,  and  by  virtue  and  in  exercise  of  the 
Powers  thereby  in  them  vested,  and  of  every  other  Power  enabling 
them  in  this  Behalf,  certify  as  follows : 

[Here  are  to  foUow  the  Promsums  of  the  Certificate  showing  ike 
Powers  conferred  and  tlte  Terms  and  Conditions  (if  any)  imposed.] 

The  Board  of  Trade,  (Signed)     CD., 

Whitehall.  Secretary  to  the  Board  of  Trade. 

Dated  this  Day  of 


(iii.)  TolU  and  Charges. 

Table  I. 

Maximum  Charges  for  Use  ofBaUway  and  SvppUf  ofCarriageSy  Waggontj 

or  Trucks. 

For  Snpply 

of  CaiTUge, 

For  Use  of 
Biaijgg,per 

WMKOiijOr 

Trudtbytha 

Proprieton 

of  the 

B»away,  the 

ftdditiootl 

SumperHQe 
of 

Paflsengera : — 

For  every  Person    ..... 

Twopence. 

One  Pemiy. 

Animals :-» 

For  every  Horse,  Ass,  Mule,  or  other  Beast  of 

Draught  or  Burden  (Glass  IX     . 
For  every  Ox,  Cow,  Bull,  or  Head  of  Neat  Cattle 

Threepence. 

One  Penny. 

(CU1S82)  .... 

Twopence. 
Three 

One  Penny. 

For  every  Calf,  Pig,  Sheep,  Lamb,  and  other  small 

One 

Animal  (ClaaB  8)             .... 

Farthings. 

Farthing. 
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Table  I. — {continued.) 


For  Use  of 


For  Supply 
of  OftXTiAge, 
Waggon,  or 
Truck  by  the 
ProprietoiB 

of  the 

Railway,  the 

additional 

Sum  per  Mile 

of 


Goods  (except  as  provided  for  in  Table  lY.) : — 

For  Cotton  and  other  Wools,  Manufactured  Groods, 

Drc^,  Fish,  and  all  other  Wares,  Merchandiw, 

Articles,  Matters,  or  Things  not  enumerated  in 

any  other  Class  (Class  4)  per  Ton 

For  Sugar,  Grain,  Corn,  Flour,  Hides,  Dyewoods, 

Earthenware,  Timber,  Staves,  Deals,  and  Metals 

(except  Iron),  Nails,  Anvils,  Vices,  Chains,  and 

Light  Iron  Castings  (Class  5)      .  per  Ton 

For  Coke,  Charcoal,  Pig  Iron,  Bar  Iron,  Rod  Iron, 

Sheet  Iron,  Hoop  Iron,  Plates  of  Iron,  Wrought 

Iron,  Heavy  Iron  Castings,  Railway  Chains,  Slabs, 

Billets,  and  Rolled  Iron,   Lime,  Bricks,  Tiles, 

Slates,  Salt,  Fireclay  and  Stone  (Class  6)  per  Ton 

For  Dung,  Compost,  Manure,  undressed  Material 

for  Repair  of  PuUic  Roads  or  Highways,  Coals, 

Culm,  Cinders,   Cannel,   Ironstone,   bon  Chre, 

limestone,  Clay  (except  Fireclay),  Chalk,  Sand, 

and  Slag  (Class  7)  .  .  per  Ton 

For  every  Carriage  of  whatever  Description  oon* 

veyed  on  a  Truck  or  PlatfcNrm  belonging  to  the 

Proprietors  of  the  Railwav  (Class  8^  : 

If  not  weighing  moro  than  One  Ton    . 

If  weighing  moro  than  One  Ton,  then  for  the 

first  Ton       .  .  .  .  . 

And  for  every  additional  Quarter  of  a  Ton,  od 

fractional  Part  of  a  Quarter  o/t  a  Ton,  above 

the  first  Ton  .  .  .  . 


Threepence. 


Twopence 
Halfpenny. 


Three 
Halfpence. 


Five 
Farthings. 


Sixpence. 

Sixpence. 

Three 
Halfpenoe. 


One  Penny. 
One  Penny. 

One  Penny. 


One 
Halfpenny. 


Table  II. 
Maximum  Charges  for  Supply  ofLocomotiot  Power. 
For  the  Use  of  Engines  for  propelling  Carriages  on  the  Railway, 
forevery  Passenger,  Animal,  and  Ton  of  (xoods    .    per  Mile  One  Penny. 

ta3lb  m. 

Maximum  total  Charges  Jhr  Use  ofBaUway  and  Supply  of  Carriages^  Wag^ 
gons,  or  Trucks,  and  Supply  ofLocomoim  Power,  and  every  other  Eapense 
incidentai  to  Conveyance  of  Passengers,  Animals,  or  Goods  along  the  Bail- 
way. 


Passengers : — 
For  every  Person  conveyed  in  a  First-dass  Carriage 
If  1)  Seoond-daas    „ 

tt  If  Third-ola«      „ 


Per  Mile. 
Threepence. 
Twopence. 
Five  Farthings. 
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Table  III. — (continued.) 


Animals : — 
For  eyery  Animal  in  Glaas  1 
„  GlaflB2 

GlaasS 
Goods:— 
For  every  thing  in  Glass  4 
„  Glass  5 

„  Glass  6 

Glass  7 
For  eyery  Garriage  in  Glass  8 


per  Ton 
per  Ton 
per  Ton 
per  Ton 


Per  Has. 
Fonxpence. 
Tfareepenoe. 
Three  Halfpeoot 

Fourpenoe. 
Threepence. 
Twopence. 
Three  Halfpence. 

The  Ghuvv  ipid- 
AedinT»UeL 


Table  IV. 

Maximum  Charges  for  Small  Packages  and  Single  Articles  of  great  Weight 

Small  Packages  :— 
For  eyery  Parcel  not  exceeding  Seven  Pounds  in  Weight      Sixpence. 
,,  exceeding  Seven  Founds,  but  not  exceed- 

ing Fourteen  Pounds,  in  Weight  Eightpence. 

„  exceeding  Fourteen  Pounds,  but  not  ex- 

ceedingTweuty-eight  Pounds,  in  Weight    One  Shilling. 
„  exceeding  Twenty-eight  Poundb,  but  not>     One  Shilling  . 

exceeding  Fifty-six  Founds,  in  Weight)  and  Threepencei 
„  exceeding  Fifty-six  Founds,  but  not  ex- 

ceeding   Five   Hundred    Pounds,    in 
Weight,  for  the  first  Fifty-six  Pounds    One  Shilling. 
And  for  every  additional  Fifty-six 
Pounds,  or  Fractional  Part  of  Fifty- 
six  Pounds,  above  the  first  Fifty- 
six  Pounds  ....    Sixpence. 
Single  Articles  of  great  Weight : — 
fx>r  every  Boiler,  Gylinder  or  Single  Piece  of  Machinery^ 
Timber  or  Stone,  or  other  Single  Article : 
If  weighing  (inclusive  of  the  Ganiage)  more  than 
Four  but  not  more  than  Eight  Tons,  Sixpence  per 
Ton  par  Mile. 
If  weighing  (inclusive  of  the  Carriage)  more  than 
Eight  Tons,  such  Sum  as  the  Proprietors  of  the 
Railway  think  fit. 


Short  Dis- 
tance 
Charge. 


Fraction  of 
Mile;  Pas- 
eengers. 

Fraction  of 


Regulations. 

1.  For  Passen^ersi  Animals,  or  Goods  conveyed  on  the 
Railway  for  a  Distance  less  dian  that  prescribol  in  the 
Certificate  as  the  Short  Distance,  and  if  none  is  prescribed 
then  for  a  Distance  less  than  Six  Miles,  Charges  are  to  be 
payable  as  for  the  Short  Distance  prescribed,  and  if  none 
IS  prescribed  then  as  for  Six  Miles. 

2.  In  respect  of  Passengers,  every  Fraction  of  a  Mile 
beyond  an  integral  Nnmter  of  Miles  is  to  be  deemed  a 
Mile. 

3.  In  respect  of  Animals  and  Goods,  for  a  Fraction  of  a 
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Mile  beyond  the  Short  Distance  prescribed,  or  if  none  is  ^'^^J*' 

Srescribed  then  beyond  Six  Miles,  or  beyond  any  greater  Ooods. 
famber  of  Miles,  Charges  are  to  be  payable  in  proportion 
to  the  Nnmber  of  Quarters  of  a  Mile  contained  m  that 
Fraction ;  and  a  Fraction  of  a  Quarter  of  a  Mile  is  to  be 
deemed  a  Quarter  of  a  Mile. 

4.  For  a  Fraction  of  a  Ton  Charges  are  to  be  payable  Fraction  of 
according  to  the  Nnmber  of  Quarters  of  a  Ton  m  that     ^^ 
Fraction ;  and  a  Fraction  of  a  Quarter  of  a  Ton  is  to  be 
deemed  a  Quarter  of  a  Ton. 

5.  Every  Passenger  travelling  on  the  Railway  majr,  PM8«nge«* 
without  Charge,  cause  to  be  carried  in  the  same  Tram     ''**^** 
with  him  his  ordinary  Luggage,  not  exceeding  the  Weight 
prescribed  in  the  Certificate,  and  if  none  is  prescribed  tnen 

not  exceeding  the  Weight  of  One  hundred  and  twenty 
Pounds  for  a  JPirst-class  Passenger,  One  hundred  Pounds 
for  a  Second-class  Passenger,  and  Sixty  Pounds  for  a 
Third-class  Passenger. 

6.  The  Restriction  as  to  Charges  for  Passengers  does  speeui 
not  extend  to  Special  Trains  when  required  by  Passengers,  '^'*^■• 
but  applies  only  to  the  Ordinary  or  Express  Passenger  or 
Good  Trains  appointed  by  the  Proprietors  of  the  Railway. 

7.  Except  as  to  Stone  and  Timber,  Weight  is  to  be  J,jj^^*" 
determined  according  to  Avoirdupois  Weight.  Weight 

Fourteen  Cubic  Feet  of  Stone,  and  Forty  Cubic  Feet  of 
Oak,  Mahogany,  Teak,  Beech,  or  Ash,  and  Fifty  Cubic 
Feet  of  any  other  Timber,  are  to  be  deemed  One  Ton,  and 
so  in  proportion  for  any  smaller  Quantity. 

8.  In  addition  to  the  Charges  in  Table  III.,  a  reasonable  g^^*^ 
Charge  is  to  be  payable  for  tne  loading,  covering,  and  un-  chargee. 
loading  of  Groods  at  any  Station,  being  a  Terminal  Station 

in  respect  of  such  Goods,  and  for  Delivery  and  Collection, 
and  any  other  Services  incidental  to  the  Duty  or  Business 
of  a  Carrier,  where  such  Services,  or  any  of  them,  are  or  is 
performed  by  the  Proprietors  of  the  Railway. 

A  Station  is  not  to  be  considered  a  Terminal  Station  in 
respect  of  Goods,  unless  they  are  received  there  direct  from 
the  Consignor,  or  are  directed  to  be  delivered  there  to  the 
Consignee. 

9.  The  Term  small  Packages  does  not  include  Articles  5^"^ 
sent  in  large  aggregate  Quantities,  although  made  up  of  '*^^**^ 
separate  Parcels,  sucn  as  Bags  of  Sugar,  Coffee,  Meal,  and 

the  like;  but  applies  only  to  single  Parcels  in  separate 
Packages. 

10.  Nothing  herein  or  in  the  Certificate  contained  is  to  ^f^Ter* 
prevent  the  Proprietors  of  the  Railway  from  taking  any  Charges. 
Charge  over  ana  above  the  Charges  herein-before  limited 

for  the  Conveyance  of  Goods  of  any  Description  by  Agree- 
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ment  With  the  Owners  of  or  tiny  Persons  in  charge  of  such 
Croods,  either  in  respect  of  the  Conveyance  thereof  (except 
SmAll  Packbges)  by  Passenger  Trains,  or  by  reason  of  anj 
other  special  Service  performed  by  the  Proprietors  of  the 
Baiiway  in  relation  thereto. 

(iv.)  Enactments  in  General  Acts  relating  to  Railways  applied  to 
Railways  under  this  Act. 


Seision  and  Chapter,  and 
Section  (if  anj). 


1  &  2  Vict.  c.  80. 

1  &  2  Vict  c.  B8. 

2  &  3  Vict.  c.  45. 


3  &  4  Vict.  c.  97. 
5  &  6  Vict  c.  55. 

5  &  6  Vict  c.  79,  ss.  2 
to  7  (both  inclusive), 
and  ss.  24,  25,  26.   . 


7  &  8  Vict.  c.  85. 


Title  or  Short  Title  of  Act. 


8  &  9  Vict  C.  3. 


8  &  9  Vict.  c.  46. 


9  &  10  Vict  c.  57,  ss. 
4,  6,  7,  8*        .        . 

10  &  11  Vict  c.  85,  8. 
16. .         •         .         • 


An  Act  for  the  Payment  of  Constables  for 
keeping  the  Peace  near  Pablic  Woriu. 

An  Act  to  provide  for  the  Conveyance  of 
the  Mails  by  Railways. 

An  Act  to  aknend  an  Act  of  the  Fifth  and 
Sixth  Years  of  the  Beign  of  His  late 
Majesty  King  William  me  Fourth  re- 
lating to  Highways. 

An  Act  for  regalating  Railways. 

An  Act  for  the  better  Regulation  of  Bail- 
ways,  and  for  the  Conveyance  of  Troops. 

An  Act  to  repeal  the  Duties  payable  on 
Stage  Carriages,  and  on  I^assengen 
conveyed  upon  Railways,  and  certain 
other  Stamp  Duties  in  Great  &itain, 
and  to  grant  other  Duties  in  lieu  there- 
of; and  also  to  amend  the  Laws  relat- 
ing to  Stamp  Duties. 

An  Act  to  attach  certain  Conditions  to 
the  Construction  of  future  Railways 
authorized  or  to  be  authorized  by  any 
Actof  the  present  or  succeedingS^ons 
of  Parliament,  and  for  other  Purposes 
relating  to  Railways. 

An  Act  for  the  Appointment  of  Constables 
or  other  Officers  for  keeping  the  Peace 
near  Public  Works  in  Scotland. 

An  Act  for  the  Appcnntment  of  additional 
Constables  for  seeping  the  Peace  near 
Public  Works  in  Ireland. 

An  Act  for  regulating  the  Gauge  of  Rail- 
ways. 

An  Act  for  giving  further  Fadlities  for 
the  Transmission  of  Letters  by  Post, 
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Session  and  Chapter,  and 
Section  (if  any). 


Title  or  Short  Title  of  Act. 


14  &  15  Vict  c.  64.    . 

17  &  18  Vict.  c.  31.   . 

18  &  19  Vict.  c.  122, 

20  &  21  Vict.  c.  31,  8. 

21  &  22  Vict.  c.  Vs.    ! 


22  &  23  Vict.  c.  59.    . 
26  &  27  Vict.  c.  33,88. 
13,14.    . 


26  &  27  Vict.  c.  112, 
8.32. 


and  for  the  regulating  the  Duties  of 
Postage  thereon,  and  for  other  Purposes 
relating  to  the  Post  Office. 

An  Act  to  repeal  the  Act  for  constituting 
Commissioners  of  Railways. 

The  Railway  and  Canal  Traffic  Act,  1854. 

An  Act  to  amend  the  Laws  relating  to 
the  Construction  of  Buildings  in  the 
Metropolis  and  its  Neighbourhood. 

An  Act  to  amend  and  explain  the  In- 
closure  Acts. 

An  Act  to  amend  the  Laws  relating  to 
Cheap  Trains,  and  to  restrain  the  Exer- 
cise of  certain  Powers  by  Canal  Com- 
panies, being  also  Railway  Companies. 

Railway  Companies  Arbitration  Act,  1859. 

An  Act  for  granting  to  Her  Majesty  cer- 
tain Duties  of  Inland  Revenue,  and  to 
amend  the  Laws  relating  to  the  Inland 
Revenue. 

The  Telegraph  Act,  1863. 


(v.)  General  Rules. 
Form  of  Application. 

1.  The  Application  to  the  Board  of  Trade  for  a  Certificate  is  to 
be  made  by  a  Memorial  in  Writing,  simed  by  the  Promoters,  or 
some  or  one  of  them,  and  lodged  at  the  Office  of  the  Board  of  Trade. 

2.  Together  with  the  Memorial  the  Promoters  are  to  lodge — 

(a.)  A  printed  Draft  of  the  Certificate  as  proposed  by  the 

Promoters : 
(6.)  An  Estimate  of  the  Expense  of  the  Construction  of  the 

Proposed  new  Railway  or  Work  (if  any),  signed  by  the 
^erson  making  the  Estimate. 

Flansj  Sections^  etc. 

3.  Maps,  Plans,  Sections,  and  Books  of  Reference  deposited  by 
the  Promotera  are  to  be  such,  in  respect  of  Scale  and  Contents  and 
otherwise^  as,  under  the  Standing  Orders  of  either  House  of  Parlia- 
ment for  the  Time  being  in  force,  they  would  be  obliged  to  deposit 
if  they  were  proceeding  in  the  same  Case  by  a  Railway  Bill. 
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4.  The  Maps,  Plans^  Sectionsy  and  Books  of  Beferenoe  aforesud 
are  to  be  depouted  at  Uie  Office  of  the  Board  of  Trade  at  the  Time 
when  the  Memorial  is  lodged  there. 

5.  They  are  also  to  be  deposited  for  public  Inspection  at  the  same 
Offices  of  the  Clerks  of  the  I^eace  or  Sheriff  Clerks^  at  which^  under 
the  Standing  Orders  aforesaid,  the  Promoters  would  be  obliged  to 
deposit  them  if  they  were  proceeding  in  the  same  Case  by  a  Bail- 
way  Bill. 

6.  Where  any  Part  of  the  Bailway  will  be  situate  within  the 
Limits  of  the  Metropolii^  as  defined  by  The  Metropolis  Management 
Act.  1855,  a  Copy  of  so  much  of  the  Plans  and  Sections  as  relates 
to  tnat  Part  is  to  be  deposited  at  the  Office  of  the  Metropolitan 
Board  of  Works. 

7.  A  Copy  of  so  much  of  the  Plans  and  Sections  as  relates  to 
each  Parish  in  which  any  Part  of  the  Railway  will  be  situate,  or  in 
which  any  Lands  intended  to  be  taken  for  the  Bailway  are  situate, 
together  with  a  Copy  of  so  much  of  the  Book  of  Reference  as  relates 
to  that  Parish,  is  to  be  deposited  for  public  Inspection  with  the 
Officer  or  Person  with  whom,  under  the  Standing  Orders  aforesaid, 
the  Promoters  would  be  obliged  to  deposit  the  same  if  they  were 
proceeding  in  the  same  Case  by  a  Railway  Bill. 

AdveriUemenU  cu  to  AppUeation. 

8.  After  all  the  Deposits  aforesaid  haye  been  made,  Notice  of  the 
Application  to  the  Board  of  Trade  is  to  be  given  by  Advertisement 
published  as  follows,  namely : 

Where  the  Railway  will  be  situate  wholly  in  One  County, 
City,  or  Town,  or  County  of  a  City  or  Town,  then  once  in 
each  of  Three  successive  Weeks  in  some  One  and  the  same 
Newspaper  of  that  County,  City,  or  Town,  or  County  of  a 
City  or  Town : 

Where  the  Railway  will  not  be  situate  wholly  in  One  County, 
City,  or  Town,  or  County  of  a  City  or  Town,  then  once  in 
each  of  Three  successive  Weeks  in  some  One  and  the  same 
Newspaper  of  the  County,  City,  or  Town,  or  County  of  a 
City  or  Town,  wherein  the  Head  Office  of  the  Promoters  is 
situate,  and  also  once  in  each  of  Three  successive  Weeks  in 
some  One  and  the  same  Newspaper  of  each  County,  City,  or 
Town,  or  County  of  a  City  or  Town,  wherein  any  Part  of 
the  lUdlway  will  be  situate : 

If  in  any  Case  there  is  not  any  such  Newspaper  as  herein-be- 
fore  described,  then  in  like  Msmner  in  a  Newspaper  of  some 
adjoining  or  neighbouring  County : 

In  every  Case,  once  at  least  in  tne  London,  Edinbuqe^,  or 
Dubhn  Gazette,  respectively,  if  the  Railway  will  be  situate 
wholly  in  England  or  Scotlandy  or  in  Ireland ;  and  both  in 
the  London  and  in  the  Edinburgh  Gazette,  if  the  Railway 
will  be  situate  partly  in  England  and  partly  in  Scotland. 
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9.  The  Advertisements  are  to  be  published  either  in  the  Month 
of  Jane  or  in  the  Month  of  November  and  not  at  any  other  Time* 

10.  Each  Advertisement  is  to  give  the  Address  of  an  Office  in 
London  where  Copies  of  the  Drdl  Certificate  will  be  supplied  as 
herein-after  directed. 

11.  Each  Advertisement  is  to  state  that  all  Persons  desirous  of 
making  anj  Representation  to  the  Board  of  Trade,  or  of  bringing 
before  them  any  Objectioni  respecting  the  Application,  may  do  so 
by  Letter  addressed  to  the  Secretaiy  of  the  Board  of  Trade,  on  or 
before  the  First  Day  of  Augnat  or  First  Day  of  January  next  suc- 
ceeding the  Date  of  the  Advertisement,  according  as  the  same  is 
published  in  the  Month  of  June  or  in  the  Month  of  Novemb^. 

Deposit  of  Copies  of  Advertisementa. 

12.  Within  One  Week  after  the  Publication  of  the  latest  Adver- 
tisement, a  Copy  of  each  of  the  Newspapers  and  Gazettes  containing 
the  several  Advertisements  is  to  be  lodged  at  the  Office  of  the 
Board  of  Trade. 

13.  Within  the  same  Time,  a  printed  Copy  of  the  Gazette  Ad- 
vertisement is  to  be  deposited  for  public  Inspection  in  each  of  the 
same  Offices,  and  with  each  of  the  same  Officers  and  Persons,  in 
which  or  with  whom  the  Maps,  Plans,  Sections,  and  Books  of 
Reference  or  Parts  thereof  were  deposited. 

14.  The  last-mentioned  Deposit  of  a  Copy  of  the  Gazette  Adver- 
tisement may  be  made  (if  the  Promoters  choose)  by  means  of  a 
registered  Post  Letter,  and  any  Deposit  so  made  shall  be  deemed 
made  on  the  Day  on  which  such  Letter  would  be  delivered  in  or- 
dinary course  of  Post. 

Note  of  Time  ofDepoeit* 

15.  Where  any  Document  is  deposited  under  these  Rules  for 

Eublic  Inspection,  the  Clerk  of  the  Peace,  Sherifi*  Clerk,  or  other 
)fficer  or  Person,  in  ^hose  Office  or  with  whom  it  is  deposited,  is 
to  make  thereon  a  Memorial  in  Writing  denoting  the  Time  at  which 
it  was  deposited. 

Notice  to  Boad  Tnutees. 

16.  Where  anv  Part  of  a  Turnpike  Road  or  Public  Highway  is 
intended  to  be  taken  or  used,  or  to  be  diverted  or  otherwise  inter- 
fered with,  for  the  Purposes  of  the  Railway,  the  Promoters  in  the 
Month  of  June  or  November  (as  the  Case  may  be)  in  which  the 
Advertisements  are  published  are  to  serve  Notice  of  the  Application 
on  the  Trustees  or  other  Persons  having  the  Management  of  such 
Road  or  Highway. 

Notice  of  Opposition. 

17.  Notice  of  Opposition  by  a  Railway  or  Canal  Company  is  to 
be  lodged  at  the  Office  of  the  Board  of  Trade,  not  later  than  the 
First  Day  of  August  or  First  Day  of  January  next  succeeding  the 
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Date  of  the  Advertisement  of  Applicadon^  according  as  the  same  is 
published  in  the  Month  of  June  or  in  the  Month  of  November. 

Notice  of  Settlement  of  Draft  Ceriifieate^ 

18.  On  the  Draft  Certificate  bein^  settled  by  the  Board  of  Tradey 
the  Promoters  are  to  serve  a  Copy  thereof,  with  a  Notice  that  the 
Draft  has  been  settled  by  the  Board  of  Trade,  on  every  Company, 
Body,  or  Person,  by  whom  any  Bepresentation  or  Objection  respect- 
ing the  Application  was  made  to  or  brought  before  the  Board  of 
Trade,  and  are  also  to  give  by  Advertisement  or  otherwise  such 
public  or  other  Notice  (if  any)  thereof,  as  according  to  the  Circum- 
stances of  the  Case  the  Board  of  Trade  direct. 

Supply  of  Copies  of  Draft  Certificate. 

19.  From  the  Time  of  the  Publication  of  the  first  Advertisement 
the  Promoters  are  to  keep  in  the  Office  mentioned  in  this  Behalf  in 
the  Advertisement^  a  sufficient  Number  of  Copies  of  the  Draft  of 
the  Certificate  as  proposed  by  them,  and  are  to  ftimish  there  Copies 
to  all  Persons  applying  for  them  at  the  Price  of  nbt  more  than  Six- 
pence each. 

20.  From  the  Time  of  the  Settlement  of  the  Draft  Certificate  by 
the  Board  of  Trade,  the  Promoters  are  to  keep  in  the  Office  afore- 
said Copies  of  the  Draft  supplied  to  them  for  that  Purpose  by  the 
Board  of  Trade,  and  are  to  fiumish  there  Copies  thereof  to  all 
Persons  applying  for  them  at  such  Price  (if  any)  as  the  Board 
of  Trade  from  Time  to  Time  direct. 

Deposit  of  Money. 

'  21.  The  Deposit  of  Money  or  Government  Securities  in  Court  is 
to  be  made  witnin  One  Month  after  Notice  fi-om  the  Board  of  Trade 
that  they  are  prepared  to  issue  the  Certificate. 

Printing  of  Certificate. 

22.  Copies  of  the  Certificate  printed  by  the  Printers  of  a 
Gazette  are  to  be  printed  on  ordinary  \^'hite  Folio  Paper,  similar 
in  Size  to  the  Paper  on  which  the  Public  General  Acts  of  Parlia- 
ment are  printed  for  public  Sale. 
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